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9874 

CARROLL  V.  1  OWN  OF  YORK  ET  AL. 

(95  S.  E.  121.) 

Statutes— Local  Laws — Restrictions  on  Towns — Partial  Inva- 
lidity.—Act  1911,  included  in  Civ.  Code  1912,  sec.  2947,  allowing 
some  towns  to  tax  merchants  selling  cotton  and  prohibiting  others 
from  doing  so,  contravenes  Const  1895,  art.  VIII,  sec.  1,  prohibiting 
special  laws,  but  the  rest  of  such  section  is  separable  and  valid. 

Statutes  —  Special  Laws  —  "Municipal  Government."  —  Const. 
1895,  art.  VII,  sec.  11,  having  reference  to  counties  and  county 
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Carroll  v.  Town  of  York,  et  at. 


Statement  of  the  Case.  [109  S.C. 

4.  Licenses— Power— Delegation. — Const.  1895,  art.  VIII,  sec.  6,  does 
not  give  towns  an  inherent  right  to  collect  a  license  tax,  such 
being  an  exclusive  power  of  the  legislature,  but  which  it  may 
delegate. 

Before  Rice,  J.,  York,  Fall  term,  1915.     Affirmed. 

Proceedings  by  W.  R.  Carroll  against  the  Town  of  York, 
J.  C.  Wilbom,  Mayor,  A.  T.  Hart,  John  S.  Sandifer,  C.  F. 
Sherer,  Thomas  W.  Speck,  J.  G.  Dickson  and  William  Dick- 
son, Aldermen,  constituting  the  town  council  of  said  town 
of  York,  S.  C,  to  avoid  payment  of  license.  From  a  judg- 
ment allowing  the  exaction  and  collection  of  the  tax,  W.  R. 
Carroll  appeals. 

Code  of  Laws,  section  2947,  referred  to  in  the  opinion,  is 
as  follows  : 

"Said  city  or  town  council  may,  and  they  are  hereby 
authorized  annually  to  require  by  ordinance  the  payment  of 
such  reasonable  sums  of  money  as  a  license  by  any  person 
or  persons,  corporation  or  corporations,  engaged  in  any  call- 
ing, business,  occupation  or  profession,  in  whole  or  in  part, 
within  the  limits  of  said  cities  or  towns,  except  those 
engaged  in  the  calling  or  profession  of  teachers  or  ministers 
of  the  gospel :  Provided,  That  said  license  shall  be  gradu- 
ated according  to  the  gross  income  of  the  persons,  firms  or 
corporations  required  to  pay  such  license,  or  jipon  the 
amount  of  capital  invested  in  said  business.  They  shall 
have  power  to  collect  license  or  taxes  from  all  persons  repre- 
senting publicly  within  the  limits  of  said  city  or  town,  for 
gain  or  reward,  any  plays  or  shows  of  whatever  nature  or 
kind  soever ;  and  said  city  or  town  council  are  hereby  author- 
ized and  empowered  to  give  full  force  and  effect  to  this  sec- 
tion and  to  punish  delinquents  thereunder :  Provided,  That 
no  city,  town  or  village  within  this  State  shall  collect  any 
occupation  license  or  tax  from  any  person  or  persons 
engaged  in  the  business  of  buying  or  selling  cotton  in  bales 
or  cotton  seed  in  any  such  city,  town  or  village. 
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Carroll  v.  Town  of  York,  et  al. 


Rep.]  October  Term,  1917. 


"Nothing  herein  contained  shall  apply  to  cities  of  more 
than  50,000  population.  This  act  shall  not  apply  to  the 
counties  of  Sumter,  Clarendon,  Orangeburg  or  Greenville/' 

Those  provisions  of  the  two  Constitutions  which  have 
reference  to  town  taxation  and  government  are : 

Article  IX,  sec.  8,  Const.  1868.  Title,  Finance  and  Tax- 
ation : 

Sec.  8.  "The  corporate  authorities  of  *  *  *  cities  *  *  * 
may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes;  such  taxes  to  be  uniform  in  respect  to 
persons  and  property  *  *  *  and  the  General  Assembly 
shall  require  that  all  the  property  *  *  *  shall  be  taxed. 

Article  IX,  sec.  9,  Const.  1868.  Title,  Finance  and  Tax- 
ation : 

Sec.  9.  "The  General  Assembly  shall  provide  for  the 
incorporation  and  organization  of  cities  *  *  *  and  shall 
restrict  their  powers  of  taxation,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit." 

Article  VIII,  sees.  1,  3,  Const.  1895.  Title,  Municipal 
Corporations : 

Sec.  1.  "The  General  Assembly  shall  provide  by  general 
laws  for  the  organization  and  classification  of  (cities). 
The  powers  of  each  class  shall  be  defined,  so  that  no  such 
corporations  shall  have  powers  or  be  subject  to  any  restric- 
tions other  than  all  corporations  of  the  same  class." 

Sec.  3.  "The  General  Assembly  shall  restrict  the  powers 
of  cities  *  *  *  to  levy  taxes  and  assessments,  to  borrow 
money  and  contract  debts  and  no  tax  or  assessment  shall  be 
levied  or  debt  contracted  except  in  pursuance  of  law,  for 
public  purposes  specified  by  law." 

Article  VIII,  sec.  6,  Const.  1895.  Title,  Municipal  Cor- 
porations : 

Sec.  6.  "The  corporate  authorities  of  cities  shall  be  vested 
with  power  to  assess  and  collect  taxes  for  corporate  pur- 
poses. 
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"Said  taxes  to  be  uniform  in  respect  to  persons  and  prop- 
erty. *  *  * 

"All  the  property  *  *  *  within  the  limits  of  cities  *  *  * 
shall  be  taxed.  *  *  * 

"License  *  *  *  taxes  imposed  shall  be  graduated,  so  as 
to  secure  a  just  imposition  of  such  tax  upon  the  classes  sub- 
ject thereto." 

Atticle  X,  sees.  1,  5,  Const.  1895.  Title,  Finance  and 
Taxation. 

Sec.  1.  "The  General  Assembly  may  provide  for  *  *  * 
a  graduated  license  on  occupations  and  business." 

Sec.  5.  "The  corporate  authorities  of  *  *  '^^  towns 
*  *  *  may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes;  such  taxes  to  be  uniform  in  respect 
to  persons  and  property.  *  *  *" 

Messrs.  IV,  F.  Stevenson  and  /.  S,  Brice,  for  appellant. 
Mr,  Stevenson  cites:  Const.,  art.  VIII,  sees.  3  and  6;  Const., 
art.  X,  sees.  1  and  5 ;  Const.,  art  VII,  sec.  1 ;  sec.  2947,  Code 
1912,  vol.  I;  64  S.  C.  195;  82  S.  C.  356;  Const,  art.  VI, 
sec.  5;  75  S.  C.  560;  51  S.  C.  57;  59  S.  C.  110;  Const,  art 
III,  subdiv.  10,  sec.  34;  61  S.  C.  211 ;  62  S.  C.  251 ;  100  S. 
C.  481 ;  64  S.  C.  195 ;  73  S.  C.  196-7 ;  67  S.  C.  41 1 ;  76  S.  C. 
21;  75  S.  C.  586;  66  S.  C.  277;  Const,  art  VII,  sec.  11; 
Const,  art.  VII,  sec.  6;  59  S.  C.  596;  96  S.  C.  26;  82  S.  C. 
294;  54  S.  C.  277;  92  S.  C.  378;  Const,  art  VIII,  sec.  3; 

Const,  art ,  sees.  1  and  5;  81  S.  C.  422;  85  S.  C.  517; 

42  S.  C.  298;  12  S.  C  76;  73  S.  C.  90;  Const.  1868,  art. 
VIII ;  Ency.  of  Law,  2d  ed.,  vol.  XXI,  239 ;  10  S.  C.  343 ;  45 
S.C.  462;  5  S.C.  120. 

Mr.  Brice  cites:  Const.,  art.  Ill,  sec.  34;  art  X,  sec.  3; 
art.  VIII,  sec.  3;  vol.  I  of  the  Code  of  Laws,  sec.  2947;  25 
Cyc.  621;  59  S.  C.  410;  Const,  art.  VIII,  sec.  6;  Stats,  at 
Large,  vol.  XXIII,  p.  653;  88  S.  C.  251 ;  34  S.  C.  242;  78 
S.  C.  39. 
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Mr.  W.  IV.  Lewis,  for  respondent,  cites :  Const.  1868,  art. 
VIII;  42  S.  C.  298;  Const.  1895,  art.  VIII;  59  S.  C.  410; 
54  S.  C.  277;  Const.  1895,  art.  VIII,  sec.  3  and  sec.  6; 
Const.,  art.  X,  sec.  5 ;  Const.  1895,  art.  VIII,  sec.  1 ;  Code  of 
Laws,  vol.  I,  chap.  48;  Const.  1895,  art.  VII,  sec.  11;  54 
S.  C.  281. 

January  24,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

This  cause  involves  the  right  of  the  town  of  York  to 
exact  from  the  plaintiff,  Carroll,  a  license  tax  for  the  busi- 
ness of  "buying  or  selling  cotton  in  bales  or  cotton  seed." 
Such  a  tax  was  exacted  and  collected,  and  the  Circuit  Court 
allowed  it.  From  that  judgment,  Carroll  has  appealed  to 
this  Court. 

The  Court  held  to  four  postulates,  to  wit : 

First.  The  Constitution  of  1895  gives  the  town  an  inher- 
ent right  to  collect  a  license  tax.  Article  VIII,  sec.  6. 
The  legislature  may  provide  the  method  of  that  collection, 
but  it  may  not  take  away  that  right  of  collection. 

Second.  The  power  given  the  legislature  to  restrict  taxa- 
tion by  towns  (article  VIII,  sec.  3)  does  not  include  the 
power  to  prohibit  a  license  tax  by  a  town. 

Third.  The  Constitution  of  1895  directed  the  legislature 
to  organize  and  classify  towns,  and  to  define  the  powers  of 
each  class,  so  that  no  town  in  any  class  should  have  powers 
or  be  subject  to  restrictions  not  common  to  other  towns  in 
the  same  class.  Article  VIII,  sec  1.  The  legislature  did 
that  by  act  of  1896  (22  St.  at  Large,  p.  67),  but  the  amend- 
ment proviso  at  issue  in  the  instant  case  restrains  York  to 
collect  the  tax,  and  does  not  restrain  Manning,  etc. ;  and  for 
that  reason  the  amendment  proviso  is  void. 

Fourth.  The  statute  in  question  (act  1911,  Code  2947) 
is  void  because  violative  of  the  Constitution  at  article  III, 
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sec.  34,  to  wit,  the  proviso  is  not  the  enactment  of  a  special 
provision  in  a  general  law. 

The  town  rests  its  right  upon  section  2947  of  the  Code  of 
Laws.  Carroll  rests  his  right  upon  the  same  section.  The 
Reporter  will  set  out  the  said  section,  and  he  will  also  set  out 
those  relevant  parts  of  the  Constitution  of  1868  and  of  1895 
which  are  attached  to  this  opinion. 

The  suggestion  of  the  town  of  York  is  that  so  much  of 
section  2947  as  denies  to  York  the  right  to  collect  a  cotton 
license  tax  is  prohibited  by  the  State  Constitution  of  1895. 
Section  2947  is  a  composite  statute,  made  up  chiefly  out 
of  the  act  of  1896  and  the  act  of  1911.  Other  statutes 
codified  into  it  are  irrelevant  to  the  issue  made  in  this  case. 
The  bulk  of  the  section  was  enacted  in  1896,  directly  after 
the  constitutional  convention  adjourned,  and  to  carry  out 
the  directions  of  that  instrument,  that  the  General  Assembly 
should  forthwith  enact  general  laws  concerning  the  incor- 
poration of  cities,  towns,  or  villages.  Article  III,  sec.  34, 
subd.  12.  And  York  rests  its  right  upon  that  enactment, 
which  conferred  upon  it  and  upon  all  towns  in  its  class  the 
power  to  exact  a  license  fee  from  all  persons  engaged  in  any 
business  within  the  town.  So  much  of  the  section  2947 
which  is  relevant  to  the  present  issue  and  which  follows  the 
second  proviso  of  the  section  was  enacted  in  1911.  That 
act  does  not  by  the  terms  of  it  amend  the  act  of  1896,  but  it 
operates  to  do  so;  and  the  amendment  would  not  be  ques- 
tioned, but  for  the  third  section  of  it,  which  exempts  5 
towns  and  cities  from  its  operation.  And  that  purported 
exemptioh  makes  the  issue  now  to  be  decided.  That 
exemption  is  challenged  by  York  under  article  VIII,  sec.  1 
of  the  Constitution,  which  lays  upon  the  General  Assembly 
the  duty  to  provide  by  general  laws  for  the  organization  and 
classification  of  municipal  corporations,  and  which  directs 
that  the  powers  of  each  class  shall  be  defined  so  that  no  such 
corporation  shall  have  any  powers  or  be  subject  to  any 
restrictions  other  than  all  corporations  of  the  same  class. 
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York  charges  that  4  other  towns  admittedly  in  her  class 
have  not  been  restricted  to  collect  the  same  tax  which  she  is 
restricted  to  collect,  and  that  is  what  the  Constitution  pro- 
hibits. The  act  of  1896  was  plainly  violative  of  the  first 
section  of  the  article  on  Municipal  Corporations.  That 
section  is  of  a  piece  with  section  34  of  the  article  on  Legis- 
lative Department;  and  the  object  of  both  of  them,  as  we 
have  often  declared,  was  to  prohibit  innumerable  statutes 
about  like  subjects,  to  make  uniform  the  statute  law  on  like 
subjects,  and  to  secure  a  common  legislative  mind  and  action 
on  large  public  interests. 

In  the  instant  case  the  restriction  laid  upon  some  40  towns 

was  with  reference  to  the  State's  staple  agricultural  product. 

There  is  no  reason  why  four  towns  of  the  State  should  have 

the  power  to  levy  a  license  tax  upon  the  vendors  of 

1  cotton,  while  40  other  towns  were  prohibited  to  do 
so.  The  entire  act  of  1911  must  fall,  because  its 
parts  are  not  severable,  the  right  it  gives  to  4  towns  cannot 
be  sustained,  because  the  same  right  is  denied  to  40  other 
towns.  The  restriction  it  lays  upon  40  towns  cannot  be 
sustained,  because  a  like  restriction  is  not  laid  on  4  other 
towns.  Paris  Mt.  Water  Co,  v,  Greenville,  105  S.  C.  184, 
89  S.  E.  669.  The  codification  in  1912  of  the  statute  of 
1911  has  not  operated  to  remove  it  from  the  constitutional 
inhibition  before  referred  to.  Section  2947,  as  much  as  did 
the  act  of  1911,  puts  a  restriction  upon  York  which  is  not 
put  upon  other  towns  in  the  same  class.  The  infirmity  we 
have  considered  does  not,  however,  nullify  the  entire  section 
2947  of  the  codification.  So  much  of  that  section  down  to 
the  second  proviso  is  severable  from  that  which  follows, 
and  the  provisions  of  it  stand  intact.  State  v.  Bums,  73  S. 
C.  196,  52  S.  E.  960. 

It  is,  however,  suggested  by  the  appellant  that  apart  from 
the  article  on  Municipal  Corporations  just  considered,  the 
legislature  had  the  power  under  article  III  (section  34,  subd. 
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12)  to  inject  into  the  general  law  of  1896  a  special  provision 
exempting  4  towns  from  its  operation.  The  proviso  thus 
relied  upon  has  been  up  for  consideration  many  times  before 
this.  It  was  thrust  into  the  reported  instrument  by  amend- 
ment ;  and,  like  foreign  matter  in  the  body,  it  has  produced 
vexation.  See  Const.  Com.  Journal,  p.  340.  There  will  be 
no  question  but  that  a  law  prohibiting  all  towns  in  the  State 
to  collect  a  license  tax  from  persons  engaged  in  the  sale  of 
cotton  in  bales  and  cotton  seed  would  be  general  in  form 
and  essence.  By  the  eighth  article  (Municipal  Corpora- 
tions) and  by  the  third  article  (Legislative  Department)  a 
law  on  the  subject  of  the  corporate  powers  of  a  town  must 
be  general.  There  will  be  no  question  that  a  law  prohibit- 
ing 40  named  towns  without  some  reasonable  basis  for 
classification  to  collect  a  license  tax  from  persons  engaged 
in  the  sale  of  cotton  in  bales  and  cotton  seed,  no  mention 
being  made  of  other  towns,  would  be  a  "local  or  special 
law"  in  form  and  in  essence.  The  enactment  under  consid- 
eration undertakes  to  compass  that  end,  not  directly,  but 
indirectly.  It  is  not  permissible  to  do  so,  unless  the  proviso 
with  reference  to  special  provisions  in  general  laws  war- 
rants it  The  language  there  used  is  special  provision,  not 
special  law.  If  the  special  provision  robs  the  law  of  its 
general  character,  it  is  plainly  not  permissible.  So  much 
was  distinctly  stated  in  Dean  v.  Spartanburg  as  long  ago  as 
1900.  In  the  instant  case  the  "special  provision"  referred 
to  would  tend  to  do  that.  That  there  may  be  special  pro- 
visions in  general  laws  is  true,  but  not  such  provisions  as 
would  nullify  the  general  character  of  the  law.  That  would 
be  absurdity.  State  v.  Bums,  73  S.  C.  196,  52  S.  E.  960 ; 
State  V.  Higgins,  51  S.  C.  54,  28  S.  E.  15,  38  L.  R.  A.  561  ; 
Dean  v,  Spartanburg,  59  S.  C.  113,  37  S.  E.  226. 
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the  legislature  to  "make  special  provisions  for  munic- 
2       ipal    government.'*     But    "municipal    government" 

does  not  mean  town  government  exclusively;  it 
embraces  State  and  county  and  township  government. 
Black's  Diet.,  p.  798.  The  use  of  the  word  in  the  seventh 
article  was  in  connection  with  "Counties  and  County  Gov- 
ernment," and  it  has  no  reference  to  town  government.  The 
Court  was  discussing  county  government  in  Grocery  Co,  v, 
Burnet,  61  S.  C.  213,  39  S.  E.  381,  58  L.  R.  A.  687,  when 
reliance  was  put  upon  the  clause  above  referred  to. 

The  conclusion  we  have  reached,  that  the  last  proviso  of 
section  2947  of  the  Code  of  1912  is  of  no  force,  does  not 
make  necessary  a  decision  of  the  Court's  first  postulate. 
But  as  the  issue  there  made  is  of  public  moment,  has  been 
raised  by  the  exceptions,  and  has  been  fully  argued,  it  will 
be  decided.  Our  judgment  is,  the  Court  has  not  stated  the 
law. 

We  are  of  opinion  the  new  Constitution  (that  of  1895) 
does  not  confer  on  towns  and  cities  that  which  the  Court 
calls  an  "inherent  right,"  beyond  the  reach  of  the  legislature, 
to  levy  a  license  tax.  It  is  true  the  new  Constitution  con- 
tains a  distinct  article  devoted  to  "Municipal  Corporations 
and  Police  Regulations,"  and  the  old  Constitution  (that  of 
1868)  has  no  such  titular  article.  It  is  true,  also,  that  the 
Circuit  opinion,  in  Hill  v,  Abbeville,  59  S.  C.  403,  38  S.  E. 
11,  did  call  attention  to  the  difference  betwixt  the  two  Con- 
stitutions in  this  respect.  But  most  of  the  essential  provi- 
sions about  taxation  found  in  the  article  on  Municipal  Cor- 
porations of  the  new  Constitution  are  written  in  the  article 
on  Finance  and  Taxation  of  the  old  Constitution.  So  that 
on  the  subject  of  Taxation  by  Towns,  the  powers  enumer- 
ated in  the  old  Constitution  are  quite  the  same  as  those 
enumerated  in  the  new  Constitution.  Both  instruments 
generally  and  in  essence  direct:  (1)  That  the  corporate 
authorities  of  cities  shall  be  vested  with  the  power  to  tax 
for  corporate  purposes;  (2)  that  such  taxes  shall  be  uniform 
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in  respect  to  persons  and  property;  (3)  that  all  property 
(save  that  excepted)  shall  be  taxed;  (4)  that  this  power  to 
tax  to  borrow  money  and  to  contract  debts  shall  be  restricted. 
The  old  instrument  uses  the  words  "may  vest."  The  new 
instrument  uses  both  the  words  "may**  and  "shall**  in  the 
same  connection.  Article  VIII,  section  6;  article  X,  sec- 
tion 5. 

We  think  the  new  Constitution  has  not  modified  the  gen- 
eral rule  of  law  that  the  legislative  branch  of  the  govern- 
ment has  the  exclusive  power  of  taxation,  but  may  delegate 

it  to  towns  for  municipal  purposes,  and  may,  there- 
3       fore,  restrict  the  towns  in  that  respect.     Dillon,  sec. 

1380.  In  the  before  cited  provisions  of  the  two 
instruments  the  General  Assembly  is  empowered  to  confer 
on  towns  the  power  to  tax,  and  to  limit  its  exercise  in  the 
four  particulars  before  indicated.  The  language  is  that 
corporate  authorities  may  or  shall  be  vested ;  that  is  to  say,, 
by  the  lawmaking  power  of  the  State.  We  think  so  much 
is  not  questioned  with  reference  to  the  power  to  levy  a  prop- 
erty tax.  The  suggestion  is  that  the  provisions  in  the  new 
instrument  which  makes  verbal  reference  to  license  taxes  are 
novel,  and  confer  on  municipalities  inherent  powers  to  levy 
such  which  the  legislature  may  regulate,  but  may  not  take 
away  or  deny.  Such  verbal  reference  is  made  in  article 
VIII  at  the  close  of  section  6,  and  in  article  X  at  the  close 
of  section  5.  The  provision  last  cited  declares  that  the  Gen- 
eral Assembly  may  provide  for  a  graduated  license  tax. 
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There  is  no  suggestion  in  the  words  that  the  city 
may  impose  such  a  tax  without  legislative  direction ; 

4  on  the  contrary,  the  provision  about  license  is  sub- 
ject to  the  empowering  words  which  begin  the  sixth 
section,  to  wit : 

"The  corporate  authorities  of  cities  shall  be  vested  with 
power,"  etc. 

Reverting  to  the  clause  above  transposed,  the  implication 
of  it  is  that  some  classes  may  be  subject  to  a  license  tax  and 
some  may  not  be  so  subject ;  the  only  limitation  on  such  a  tax 
is  that  when  imposed  it  must  be  graduated,  so  that  the  bur- 
den on  each  class  may  be  just. 

It  would  be  a  strained  construction  of  the  Constitution,, 
and  it  would  involve  the  granting  to  a  municipality  of  an 
extraordinary  power,  to  hold  that  the  General  Assembly^ 
may  not  prohibit  a  town  government,  which  it  was  author- 
ized to  create  and  did  create,  to  levy  a  license  tax  on  the  sale 
in  a  town  of  the  State's  chief  agricultural  product.  This 
conclusion  disposes  also  of  the  Court's  second  postulate. 

And  we  come  to  the  conclusion  that,  for  the  reasons  we 
have  stated,  the  judgment  of  the  Circuit  Court  is  affirmed. 


9875 

BREZEALE  BT  AL.  v.  ROACH. 

(95  S.  E.  127.) 

Execution— Sale— -Right  of  Bidder  to  Question  Title— Equity.— 
Ordinarily,  after  a  purchaser  at  an  execution  sale  has  bid  off  the 
property  sold,  it  is  too  late  for  him  to  question  the  title,  and  he  must 
comply  with  his  bid,  a  rule  modified  where  the  sale  is  had  pursuant 
to  order  of  a  Court  of  equity. 

Execution  —  Sale  — Right  op  Purchasers  to  Apply  Price  to 
Remove  Incumbrance. — When  purchasers  of  land  at  execution  sale 
bought  the  title  incumbered  by  a  mortgage  and  a  lien,  they  could 
not  apply  the  purchase  price  to  remove  the  mortgage  incumbrance, 
since  the  rule  that,  after  a  purchaser  at  execution  sale  has  bid  off 
the  property,  it  is  too  late  for  him  to  question  the  title,  applies  ta 
incumbrances  on  the  title  as  well  as  to  insufficient  title. 
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3.  Execution— Sales — Bids— Rule  to  Show  Cause — Direction  as  to 
Costs  as  Surplusage. — One  rule  to  show  cause  why  they  should 
not  comply  with  their  bid,  issued  at  the  instance  of  a  judgment 
creditor  against  purchasers  of  the  judgment  debtor's  land  at  exe- 
cution sale,  the  Circuit  Court's  direction  that  the  purchasers  pay 
the  costs  of  the  proceeding  was  surplusage;  they  following  the 
execution  sale  and  the  event  of  the  rule  to  show  cause,  which  was 
favorable  to  the  judgment  creditor. 

Before  Rice,  J.,  Oconee,  Spring  term,  1917.     Affirmed. 

Baxter  Roach,  as  judgment  creditor,  procured  rule  to 
show  cause  issued  to  J.  G.  Breazeale  and  another,  why  bid  at 
execution  sale  should  not  be  complied  with,  and  from  the 
decree  the  respondents  appeal. 

The  following  is  the  decree  of  the  Circuit  Judge  and  the 
exceptions  directed  to  be  reported : 

Decree :  On  the  31st  day  of  January,  1916,  Baxter  Roach 
commenced  an  action  in  the  Court  of  Common  Pleas  for 
Oconee  county  against  Mrs.  F.  K.  Watson,  demanding 
judgment  in  the  premises.  The  issue  came  on  for  trial 
before  his  Honor,  Mendel  L.  Smith,  and  a  jury,  and  judg- 
ment was  obtained  against  Mrs.  F.  K.  Watson  on  the  29th 
day  of  March,  1916,  for  the  sum  of  $200,  and  costs.  This 
judgment  was  entered  and  enrolled  and  execution  issued 
thereon  directed  to  the  sheriff,  requiring  him  to  levy  upon 
the  tract  of  land  belonging  to  Mrs.  F.  K.  Watson  for  the 
satisfaction  of  said  judgment.  He  levied  as  directed,  and 
after  due  advertisement  sold  the  tract  of  land  in  question 
here,  on  sale  day  in  September,  1916,  to  J.  G.  Breazeale  and 
F.  H.  Shirley  for  the  sum  of  $1,300.  They  declined  to 
comply  with  their  bid,  alleging  that  the  title  offered  to  them 
by  the  sheriff  was  not  good  and  sufficient,  for  the  reason 
that  the  defendant  in  execution  was  the  head  of  a  family 
and  entitled  to  the  homestead  exemption  out  of  said  tract  of 
land,  under  the  law  of  this  State.  Whereupon,  the  judg- 
ment creditor  and  relator  in  this  proceeding  had  executed 
a  rule  to  show  cause  why  the  said  J.  G.  Breazeale  and  F.  H. 
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Shirley  should  not  be  required  to  comply  with  the  terms  of 
their  bid,  alleging  that  the  respondent,  Mrs.  F.  K.  Watson, 
is  the  wife  of  J.  R.  Watson,  who  had  a  sufficient  amount  of 
real  estate  of  his  own  to  make  said  homestead,  and,  further, 
that  his  wife  was  not  entitled  to  said  exemption  out  of  her 
individual  property  in  addition  to  the  husband.  Mrs.  F.  K. 
Watson  is  a  party  to  this  proceeding,  and  a  copy  of  the 
application  and  rule  to  show  cause  were  served  upon  her  in 
the  State  of  Kansas,  where  she  is  now  residing,  on  the  10th 
day  of  February,  1917,  but  she  has  made  no  return  to  the 
rule. 

J.  G.  Breazeale  and  F.  H.  Shirley  have  made  a  return, 
setting  up  Mrs.  Watson's  right  to  the  homestead  exemption, 
and  that  the  Westminster  Bank  holds  a  mortgage  against 
her  tract  of  land  amounting  to  $500  or  $600.  The  said 
bank  also  makes  return,  and  sets  up  its  mortgage,  and  also 
an  attachment  which  it  had  sued  out  against  the  land,  on  a 
note  given  to  the  bank  by  Mrs.  Watson,  which  attachment 
was  subsequent  to  the  entry  of  judgment  in  favor  of  relator 
herein. 

Upon  the  issues  made  up  between  the  relator  and  respond- 
ents herein,  the  cause  came  on  to  be  heard  before  me  at  the 
March  term  of  Court,  1917.  After  hearing  the  testimony 
of  several  witnesses  in  open  Court  and  upon  the  records 
introduced  in  evidence,  I  find  as  follows : 

That  some  years  ago  Mr.  and  Mrs.  Watson  purchased  a 
tract  of  land  in  Oconee  county,  containing  something  like 
200  acres,  which  w^as  paid  for  out  of  their  joint  funds,  but 
the  legal  title  thereto  was  taken  in  the  name  of  Mrs.  F.  K. 
Watson.  For  reasons  unknown  to  the  Court  Mr.  and  Mrs. 
Watson  became  estranged,  and  after  unfortunate  domestic 
scenes  she  seems  to  have  forcibly  driven  him  from  the  home 
they  both  bought.  The  witnesses  testify  that  the  cause  of 
the  separation  was  Mrs.  Watson's  fault,  and  from  the  testi- 
mony I  conclude  that  this  is  correct.  Mr.  Watson  seems  to 
have  made  repeated  attempts,  through  friends,  to  eflfect  a 
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reconciliation,  but  they  all  failed.  He  then  brought  an 
action  in  the  Court  of  Common  Pleas,  asking  that  the  tract 
of  land  belonging  to  him  and  Mrs.  F.  K.  Watson  as  tenants 
in  common  be  partitioned.  The  Court  ordered  the  land  par- 
titioned equally  between  J.  R.  Watson  and  his  wife,  Mrs. 
F.  K.  Watson,  and  on  the  13th  day  of  January,  1917,  said 
partition  was  made  in  kind  by  commissioners  acting  under 
order  of  the  Court. 

Mr.  and  Mrs.  Watson  had  a  large  family  of  children, 
some  of  whom  were  minors  and  were  still  residing  with 
them  at  the  time  of  their  separation.  After  the  separation, 
it  seems  that  four  or  five  of  them,  the  youngest  of  whom 
was  an  infant  about  12  years  of  age,  continued  to  reside 
with  their  mother  on  the  place,  and  they  and  their  mother 
were  supported  from  the  income  of  the  whole  place,  until 
the  partition  above  mentioned  in  January,  1916.  Mrs. 
Watson  was  given  choice  of  the  tracts  of  land,  and  she  chose 
the  tract  upon  which  the  large  residence  was  situated.  She 
and  two  or  three  of  the  minor  children  continued  to  reside 
there  until  the  house  was  burned  some  few  months  after  the 
division.  J.  R.  Watson,  the  husband,  rented  his  tract  of 
land  last  year  after  the  division,  and  continued  to  do  as  he 
had  been  doing  during  the  4  years  they  have  been  separated, 
to  wit,  went  about  from  place  to  place,  working  at  one  thing 
^and  another.  While  it  does  not  appear  that  J.  R.  Watson 
contributed  anything  directly  towards  the  support  of  his 
wife  and  children  since  the  separation,  still  it  does  appear 
that  the  wife  and  children  received  the  entire  proceeds  from 
the  income  of  the  whole  place,  half  of  which  was  his,  and 
also  used  the  mules  and  other  personal  property  belonging 
to  him  as  long  as  they  resided  on  Mrs.  Watson's  olace.     In 
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his  duty  as  a  husband  and  father,  but  that  he  is  prevented 
from  doing  so  by  the  wilful  conduct  of  his  wife. 

I  find  that  the  land  was  partitioned  January  13,  1916. 
Baxter  Roach  obtained  judgment  against  Mrs.  F.  K.  Wat- 
son on  March  29,  1916.  Soon  after  this  her  residence  was 
burned,  and  Mrs.  Watson  took  the  children  and  left  tn** 
State  for  a  while.  The  execution  against  her  was  lodged 
with  the  sheriff,  and  sale  of  the  land  herein  made  under  exe- 
cution on  sale  day  in  September,  1916.  Mrs.  Watson  was 
present  at  the  sale,  and  I  find  that  at  that  time  she  was  a 
resident  of  the  State  of  South  Carolina.  I  also  find  that 
J.  R.  Watson  was,  and  still  is,  a  resident  of  this  State.  I 
find,  further,  that  J.  R.  Watson,  the  husband  of  Mrs.  F.  K. 
Watson,  is  the  head  of  the  family,  and  that  he  owns  real 
estate  adjoining  the  property  of  Mrs.  F.  K.  Watson  worth 
the  homestead  exemption  over  and  above  all  existing  liens. 

Under  this  state  of  facts,  I  find  that  Mrs.  F.  K.  Watson 
is  not  the  head  of  the  family,  and  is  not  entitled  to  the  home- 
stead exemption  out  of  her  separate  estate. 

I  also  hold  that  the  doctrine  of  caveat  emptor  applies, 
and  that  the  respondents,  J.  G.  Breazeale  and  F.  H.  Shirley, 
bought  said  tract  of  land  subject  to  all  liens  of  record  exist- 
ing against  it  at  the  time  of  their  bid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
said  J.  G.  Breazeale  and  F.  H.  Shirley  do  forthwith  comply 
with  the  terms  of  the  sale  and  their  bid,  and  pay  to  the 
sheriff  of  Oconee  county  the  sum  of  $1,300;  that  upon  said 
payment  being  made,  the  sheriff  do  execute  and  deliver  to 
the  said  J.  G.  Breazeale  and  F.  H.  Shirley  a  good  and  suffi- 
cient title  to  said  land,  subject,  however,  to  any  liens  of 
record  that  may  have  been  existing  against  said  land  at  the 
time  of  their  purchase. 

It  is  further  ordered,  adjudged  and  decreed,  that  out  of 
the  $1,300  the  sheriff  of  Oconee  county  do  first  pay  the  costs 
of  the  action  of  Baxter  Roach,  plaintiff,  against  Mrs.  F.  K. 
Watson,  defendant;  that  he  do  then  pay  to  Baxter  Roach, 


Digitized  by  CjOOQIC 


16  Breazeale  et  al.  v.  Roach. 


Exceptions.  [109  S.C. 


or  his  attorneys,  the  amount  of  his  judgment,  with  interest; 
that  he  do  then  pay  to  the  respondent,  Mrs.  F.  K.  Watson, 
or  her  attorneys,  whatever  balance  that  may  be  remaining 
in  his  hands  out  of  the  $1,300;  that  the  respondents,  J.  G. 
Breazeale  and  F.  H.  Shirley,  do  pay  the  costs  of  this  pro- 
ceeding. 

Exceptions:  (1)  For  that  it  was  error  for  the  Circuit 
Judge  to  hold,  "I  find  that  Mrs.  F.  K.  Watson  is  not  the 
head  of  a  family,  and  is  not  entitled  to  the  homestead  exemp- 
tion out  of  her  separate  estate,"  but  his  Honor  should  have 
held  that  the  said  Mrs.  F.  K.  Watson  is  the  head  of  the 
family  within  the  meaning  of  the  Constitution  and  laws  of 
this  State,  and  is  entitled  to  the  homestead  exemption  out 
of  her  separate  estate. 

(2)  For  that  it  was  error  on  the  part  of  the  Circuit 
Judge  to  hold,  "I  also  hold  that  the  doctrine  of  'caveat 
emptor'  applies,  and  that  the  respondents,  J.  G.  Breazeale 
and  F.  H.  Shirley,  bought  the  said  tract  of  land  subject  to 
all  liens  of  record  existing  against  it  at  the  time  of  their 
bid;"  but  his  Honor  should  have  held  that  respondents,  as 
purchasers  at  the  public  sale,  had  a  reasonable  time  in  which 
to  examine  the  titles  to  said  lands,  and  if  upon  such  exami- 
nation, the  titles  were  found  to  be  defective,  respondents 
had  the  right  to  refuse  to  comply  with  their  bid. 

(3)  For  that  the  Circuit  Judge  erred  in  adjudging  "that 
the  said  J.  G.  Breazeale  and  F.  H.  Shirley  do  forthwith  com- 
ply with  the  terms  of  the  sale  and  their  bid,  and  pay  the 
sheriflf  of  Oconee  county  the  sum  of  $1,300,"  in  that  the  said 
Mrs.  F.  K.  Watson  is  the  head  of  a  family  and  entitled  to 
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(4)  For  that  the  Circuit  Judge  erred  in  adjudging  "that 
out  of  the  $1,300,  the  sheriff  of  Oconee  county  do  first  pay 
the  costs  of  the  action  of  Baxter  Roach,  plaintiff,  against 
Mrs.  F.  K.  Watson,  defendant;  that  he  do  then  pay  to  Bax- 
ter Roach  or  the  attorneys,  the  amount  of  his  judgment, 
with  interest;  that  he  do  then  pay  to  the  respondent,  Mrs. 
F.  K.  Watson,  or  her  attorneys,  whatever  balance  there  may 
be  remaining  in  his  hands  out  of  the  $1,300;  that  the 
respondents,  J.  G.  Breazeale  and  F.  H.  Shirley,  do  pay  the 
costs  of  this  proceeding,"  in  that  the  Circuit  Judge  should 
have  directed  that  after  the  payment  to  Baxter  Roach  of  the 
amount  of  his  judgment,  with  interest,  that  from  the  balance 
remaining  of  the  amount  of  the  $1,300  of  the  bid  of  these 
appellants,  the  sheriff  should  apply  the  same  to  the  discharge 
of  the  Hen  of  the  mortgage  indebtedness,  and  of  the  attach- 
ment of  the  respondent.  Bank  of  Westminster. 

(5)  For  that  the  Circuit  Judge  erred  in  holding  that  the 
respondents,  J.  G.  Breazeale  and  F.  H.  Shirley,  should  pay 
the  costs  of  this  proceeding,  but  the  Circuit  Judge  should 
have  directed  that  the  said  costs  be  paid  out  of  the  amount 
paid  to  the  sheriff  as  the  bid  of  respondents, 

Mr.  H.  L,  Herndon,  for  appellants,  cites :  As  to  right  of 
judgment  debtor  to  homestead  exemption  in  land  sold  at 
execution  sale:  Const.,  art.  Ill,  sec.  38;  Civil  Code  3711 ;  23 
S.  C.  316;  32  S.  C.  168;  13  S.  C.  186;  32  S.  C.  165;  33  S. 
C.  597;  36  S.  C.  576;  51  S.  C.  489;  54  S.  C.  375.  As  to 
disposition  of  proceeds  of  sale  after  satisfaction  of  judg- 
ment: 2  Bay.  171;  2  McC.  *383;  Dudley  46;  2  Bail.  118. 
As  to  costs:  10  S.  C.  40;  27  S.  C.  19;  40  S.  C.  446;  56  S.  C. 
411 ;  56  S.  C.  506;  4  S.  C.  402;  Code  Civ.  Proc.,  sees.  2  and 
3;4S.  C.  23,  36. 
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S.  C.  135 ;  26  S.  C.  41 ;  50  S.  C.  218.     As  to  costs:  Section 
361,  Code  of  Procedure. 

January  24,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Appeal  from  an  order  of  the  Circuit  Court  made  upon  a 
special  proceeding,  and  arising  out  of  these  circumstances. 
Roach  recovered  a  judgment  at  law  against  Mrs.  Watson,  a 
married  woman,  and  alleged  to  be  the  head  of  a  family. 
Execution  was  issued  on  the  judgment,  and  the  land  of 
Mrs.  Watson  was  sold  to  satisfy  the  judgment.  Breazeale 
and  Shirley  bid,  and  the  land  was  knocked  down  to  them. 
They  declined  to  pay  the  bid  and  take  title,  because  ( 1 )  they 
said  the  sheriff  was  without  power  to  sell  the  homestead, 
and  they  got  no  title;  and  (2)  because  they  said  there  were 
incumbrances  on  the  title.  The  Circuit  Court  made  an 
order  and  held  ( 1 )  that  Mrs.  Watson  was  not  the  head  of  a 
family  and  was  not  entitled  to  homestead;  (2)  that  the  bid- 
ders bought  with  reference  to  incumbrances  at  their  peril, 
and  whether  they  got  unincumbered  title  is  irrelevant;  (3) 
that  the  bidders  should  pay  their  bid,  and  out  of  the  purchase 
money  the  costs  should  be  first  paid,  and  the  Roach  Judg- 
ment debt  and  the  balance  should  be  paid  to  Mrs.  Watson. 
These  conclusions  the  appellants  question,  and  they  make 
one  other  issue  which  the  Court  did  not  expressly  decide, 
and  that  is,  the  liability  of  the  purchase  money  when  paid  in 
to  satisfy  a  mortgage  held  by  the  Westminster  Bank  in  the 
land,  and  a  certain  attachment  lien  on  it.  Let  the  Circuit 
order  and  the  exceptions  be  reported. 
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The  law  is  well  settled,  and  has  been  for  a  century,  that 

ordinarily  after  a  person  at  an  execution  sale  has  bid  off  the 

property  sold,  it  is  too  late  for  him  to  question  the  title ;  he 

must  comply  with  his  bid.     Davis  v,  Murray,  2  Mill. 

1  Const.  143,  12  Am.  Dec.  661 ;  Wingo  v.  Brown,  14 
Rich.  106;  Long  v,  McKissick,  50  S.  C.  218,  27  S. 

E.  636;  Norman  v.  Norman,  26  S.  C.  41,  11  S.  E.  1096. 
The  rule  is  modified  where  the  sale  is  had  pursuant  to  an 
order  of  a  Court  of  equity.  Bank  v,  Bramlett,  58  S.  C. 
477,  36  S.  E.  912,  79  Am.  St.  Rep.  855.  If  this  seems  to 
be  an  artificial  difference,  it  is  now  too  well  fixed  in  the  juris- 
prudence of  the  State  to  be  changed  by  us.  The  judgment 
of  the  Circuit  Court,  therefore,  that  Breazeale  and  Shirley 
must  take  such  title  as  passed  and  pay  the  price  is  right. 
We  pronounce  no  opinion  upon  whether  Mrs.  Watson's  title 
passed  to  the  purchasers. 

This  leaves  one  other  issue  to  be  decided,  if  indeed  there 
be  another  real  issue  in  the  case. 

For  what  we  have  said  about  insufficient  title  applies  to 

the  alleged  incumbrances  on  the  title.     The  record  does  not 

disclose  with  any  sort  of  particularity  the  character  of  the 

liens  referred  to.     It  only  appears  from  the  record, 

2  in  the  "statement"  of  the  *'case"  (1)  that  there  was 
at  the  date  of  the  execution  sale  a  mortgage  for 

$437.20  on  the  land  by  Mrs.  Watson  to  the  Westminster 
Bank;  and  (2)  that  there  was  also  then  existent  **a  lien  upon 
the  said  tract  of  land  of  an  attachment  levied  by  the  sheriff 
of  Oconee  county  in  a  suit  of  the  Westminster  Bank  v.  Mrs. 
Watson,"  When  the  purchaser  bought  the  title  incumbered 
by  a  mortgage,  he  took  it  under  like  circumstances  and  legal 
effect  as  if  he  had  bought  a  horse  which  was  unsound;  the 
title  was  infected  by  the  cancer  of  debt,  and  the  buyer  took 
it  in  that  plight.  Davis  v.  Murray;  Norman  v.  Norman, 
before  cited.  To  permit  the  purchaser  to  apply  the  purchase 
price  to  remove  the  mortgage  incumbrance  would  be  to 
undo  the  consequences  of  the  rule  of  caveat  emptor. 
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The  reference  in  the  record  to  the  attachment  lien  is  so 
insufficient  that  no  conclusion  may  be  drawn  from  it. 

The  direction  by  the  Circuit  Court  as  to  the  pay- 

3       ment  of  costs  was  surplusage;  they  followed  the 

execution  sale  and  the  event  of  rule  to  show  cause. 


9877 

ROBINSON  ET  AL.  v.  McMASTER. 
(95  S.  E.  110.) 

Execution— Return  Nulla  Bona— Examination  of  Judgment  Debtor 
—Rights  op  Parties. — Under  Code  Civ.  Proc.  1912,  sec.  351,  as  to 
examination  of  judgment  debtor  after  execution,  the  judgment 
creditor  may  have  the  examination  after  return  nulla  bona  as  a 
matter  of  right  and  without  affidavit  showing  that  the  debtor  has 
property  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of 
the  debt,  though  such  affidavit  is  prerequisite  to  examination  before 
such  return. 

Before  DeVorE,  J.,  Richland,  Fall  term,  1917.  Af- 
firmed. 

Action  by  D.  W.  Robinson  and  others  against  Benjamin 
P.  McMaster.  Plaintiffs  had  judgment,  issued  execution, 
which  was  returned  nulla  bona,  and  obtained  an  order  ex 
parte  requiring  defendant  to  appear  for  examination  con- 
cerning his  property.     From  such  order,  defendant  appeals. 

Messrs.  B.  P.  McMaster  and  D.  C.  Ray,  for  appellant, 
cite :  Code  of  Procedure,  section  351. 

Mr.  D.  W.  Robinson,  for  respondent,  cites :  Code  of  Pro- 
cedure, section  351 ;  25  S.  C.  384;  21  Enc.  of  PI.  &  Pr.,  p. 
117,  also  page  93;  21  Enc.  of  PI.  &  Pr.,  pp.  127,  137-8, 
143-4;  25  S.  C.  382;  53  Barb.  (N.  Y.)  — . 

January  24,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 
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The  appellant  thus  states  his  case : 

"As  appears  from  the  record  herein,  the  plaintiflfs- 
respondents  obtained  a  judgment  by  default  against  the 
defendant-appellant  for  the  sum  of  $6,519.16  at  the  Spring 
term  of  the  Court  of  Common  Pleas  for  Richland  county. 
Upon  this  judgment  execution  was  issued  to  the  sheriff  of 
Richland  county,  who  made  return  of  nulla  bona  on  said 
execution. 

"Thereafter  upon  the  affidavit  set  out  in  the  case  for 
appeal,  the  respondents  obtained  the  order  set  out  in  the 
case,  requiring  the  appellant  to  appear  before  A.  D.  McFad- 
din,  master  for  Richland  county,  for  the  purpose  of  being 
examined  concerning  any  property  and  rights  he  may  have. 
From  this  order,  which  was  taken  ex  parte,  the  appellant 
appealed  upon  the  single  exception  set  out  in  the  case  for 
appeal. 

"The  error  alleged  to  have  been  committed  by  his  Honor, 
the  presiding  Judge,  was  in  issuing  the  order  when  the 
respondents  did  not  show  to  the  Court  by  affidavit  that  the 
appellant  herein  had  any  'property  which  he  unjustly  refused 
to  apply  towards  the  satisfaction  of  the  judgment'  as 
required  by  section  351  of  the  Code  of  Civil  Procedure. 

"An  inspection  of  the  affidavits  upon  which  the  order  was 
obtained  shows  that  it  does  not  contain  any  allegations  that 
the  judgment  debtor  had  any  property  which  he  unjustly 
refused  to  apply  to  the  satisfaction  of  the  respondents'  judg- 
ment. 

"The  failure  of  the  respondents  to  show  by  proof  to  the 
Court  that  the  appellant  had  property  which  he  failed  to 
apply  to  the  satisfaction  of  respondents*  judgment  is  clearly 
such  an  omission  as  renders  the  order  appealed  from  invalid, 
and  we  respectfully  submit  that  the  same  ought  to  be  over- 
ruled." 

The  section  upon  which  appellant  relies  reads : 

"Sec.  351.  Order  for  Discovery  of  Property — Examina- 
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Hon  of  Judgment  Debtor,  Etc. — When  an  execution  against 
property  of  the  judgment  debtor,  or  any  one  of  several 
debtors  in  the  same  judgment,  issued  to  the  sheriff  of  the 
county  where  he  resides  or  has  a  place  of  business,  or,  if  he 
do  not  reside  in  the  State,  to  the  sheriff  of  the  county  where 
a  judgment  roll,  or  a  transcript  of  justice's  judgment  for 
twenty-five  dollars  or  upwards,  exclusive  of  costs,  is  filed,  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment  credi- 
tor, at  any  time  after  such  return  made,  is  entitled  to  ar 
order  from  a  Judge  of  the  Circuit  Court  requiring  such 
judgment  debtor  to  appear  and  answer  concerning  his  prop- 
erty before  such  Judge,  at  a  time  and  place  specified  in  the 
order,  within  the  county  to  which  the  execution  was  issued.*' 

"After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party,  or  otherwise,  to  the  satis- 
faction of  the  Court,  or  a  Judge  thereof,  that  any  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment,  such  Court  or 
Judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear  at  a  specified  time  and  place  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for  the 
application  of  the  property  of  the  judgment  debtor  towards 
the  satisfaction  of  the  judgment  as  are  provided  upon  the 
return  of  an  execution." 

It  will  be  observed  that  the  first  paragraph  says  the  plain- 
tiff is  entitled  to  the  order  after  the  nulla  bona  return,  and  he 
is  entitled  to  the  order  unless  the  second  paragraph  or  some 
subsequent  statute  restricts  the  right.  The  second  para- 
graph does  not  restrict  the  right,  and  we  know  of  no  statute 
that  does.  The  second  paragraph  makes  no  mention  of  a 
nulla  bona  return.  When  we  construe  the  two  paragraphs 
together,  it  appears  that  after  nulla  bona  return  the  order  of 
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he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment. 

The  judgment  is  affirmed. 

Messrs.  Justices  Hydrick,  Watts  and  Gage  concur. 

Mr.  Chief  Justice  Gary  did  not  sit  in  this  case. 
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HURT  V.  SANDS  &  CO.,  INC. 
(95  S.  E.  111.) 

Damages — Breach — Actual  Damages — Question  for  Jury. — In  an 
action  for  corporation's  breach  of  its  contract  to  deliver  merchan- 
dise in  exchange  for  coupons  from  a  book  it  had  issued  containing 
coupons  to  the  amount  of  $2,  evidence  held  sufficient  to  take  to  the 
jury  the  question  of  an  award  of  actual  damages,  but  not  the  ques- 
tion of  punitive  damages. 

Before  Whaley,  J.,  County  Judge,  Richland,  1917. 
Affirmed  as  to  actual  damages  and  reversed  as  to  punitive 
damages. 

This  action  was  commenced  in  the  magistrate's  Court 
praying  judgment  for  $2  actual  damages,  and  $98  punitive 
damages.  After  refusal  of  magistrate  to  direct  a  verdict 
for  defendant,  the  jury  returned  a  verdict  as  follows :  **$2 
actual  damages,  and  $73  punitive  damages."  The  county 
Court  affirmed  the  findings  of  the  magistrate. 

The  complaint  alleged  that  on  or  about  the  10th  day  of 
April,  1917,  plaintiff  purchased  from  defendant  one  of  its 
coupon  books,  containing  coupons  of  the  value  of  $2,  pay- 
able in  merchandise  in  the  value  of  $2 ;  that  after  plaintiff 
had  purchased  the  book  he  requested  and  demanded  that 
defendant  sell  and  deliver  to  him  in  exchange  for  some  of 
the  coupons  certain  merchandise  amounting  in  value  to  less 
than  $2;  that  defendant  wilfully,  wantonly,  negligently  and 
itairelessly  refused  to  deliver  the  merchandise  with  intent  to 
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cheat  and  defraud  plaintiff,  and  plaintiff  was  thereby 
deprived  of  the  merchandise  which  he  sought  to  buy  or 
obtain,  and  was  denied  his  legal  right  to  receive  goods  and 
merchandise  in  exchange  for  said  coupons ;  that  on  account 
of  this  wilful,  wanton,  careless  and  negligent  conduct  plain- 
tiff has  been  damaged  in  the  sum  of  $2,  the  amount  he  paid 
for  the  book  of  coupons,  and  has  been  further  damaged  on 
account  of  the  said  acts  of  this  defendant  in  the  sum  of  $98. 
The  answer  was  a  general  denial. 

Plaintiff's  testimony  was  as  follows : 

J.  B.  Hurt,  plaintiff:  I  live  in  Columbia,  S.  C.  (1634 
Main  street).  Know  Sands  &  Co.  I  purchased  this  cou- 
pon from  defendant,  Sands  &  Co.  Book  offered  in  evi- 
dence. No  objection.  Exhibit  A,  The  money  for  this 
book  was  deducted  from  my  salary  with  Southern  Railway. 
I  went  to  the  defendant's  store  after  I  got  book  and 
requested  Mr.  Ford,  in  the  store,  to  let  me  have  10  pound 
bucket  of  lard.  I  had  $2  worth  of  coupons  in  the  book. 
Mr.  Ford  was  a  clerk  in  defendant's  store.  He  absolutely 
refused  to  deliver  me  the  lard.  He  said  it  was  against  the 
rule  to  deliver  anything;  that  he  would  send  it  out.  The 
man  who  sold  me  the  book  did  not  tell  me  anything  about 
this  rule.  I  went  to  defendant  again  and  tried  to  buy  $1 
worth  of  cigarettes,  but  they  refused  to  give  them  to  me. 
He  said  it  was  against  the  rule  to  sell  a  man  over  25c  in 
cigarettes.  I  signed  a  contract  giving  Southern  Railway 
permission  to  deduct  from  my  salary  money  to  pay  for  pur- 
chases from  Sands. 

Cross-examination:  Have  traded  with  Sands  since 
November  15,  1915.     I  have  always  been  able  to  get  what 
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Mr.  Lazenby  or  Ford  before  you  purchased  book  about  send- 
ing out  stuff?  Don't  recall.  Prior  to  this  I  bought  several 
books,  but  since  this  they  do  not  sell  me  books.  Do  not 
recall  book  just  prior  to  this  one.  Just  before  10th  April 
on  3d,  did  you  buy  a  $1  book?  Don't  remember.  Don't 
recall  any  conversation  about  sending  lard  out.  Could  not 
have  had  such  conversation.  Must  not  have  happened 
since;  $1  book  would  not  buy  lard.  Do  not  deny  buying 
lard  on  April  5th.  Mr.  Ford  did  not  tell  me  that  he  would 
not  sell  me  lard  for  book  unless  he  delivered  to  my  house, 
but  said  he  would  not  sell  lard  to  me  and  charge,  but  if 
would  buy  book  he  would  deliver  lard.  I  would  not  deny 
conversation  with  Ford,  but  do  not  remember.  Four  of  us 
in  family.  April  27th  I  bought  lard,  it  charged ;  29th  also, 
24th  March  also,  26th  March  also,  April  9th  also  ($1.75). 
The  deductions  from  my  time  have  been  correct.  Mr.  Ford 
did  refuse  to  sell  me  the  lard  on  this  occasion.  He  told  me 
he  would  send  to  my  house.  He  refused  to  sell  it  to  me.  I 
wanted  it  in  my  hand.  I  was  going  to  do  what  I  had  been 
doing  with  lard,  that  is,  give  to  a  widow  lady  who  I  owed  a 
good  bit  of  money.  When  I  tried  to  buy  cigarettes  he 
would  not  deliver  to  me.  Did  not  get  cigarettes.  Got  one 
cent's  worth  of  matches.  I  did  check  up  my  time  to  see  if 
it  paid  for  this  book.  The  deductions  were  correct.  Don't 
remember  my  deductions  just  now  for  April.  I  boarded 
several  places  since  working  for  Southern  Railway;  named 
several.  I  sent  lard  which  I  purchased  from  Sands  to  dif- 
ferent parties. 

Redirect  examination :  No  claim  up  until  now  that  I  had 
not  paid  for  book  or  any  fraud  in  getting.  They  run  what 
we  call  the  Grab. 

Recross-examination :  After  this  occurrence  I  got  two 
buckets  of  lard.  I  remember  a  conversation  between  us 
then.  He  spoke  rather  harsh  to  me.  I  carried  a  bucket  of 
lard  to  my  house  one  day  and  my  wife  phoned  and  they  sent 
another  that  Monday. 
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Defendant's  testimony  was  as  follows : 

T.  E.  Lazenby:  I  am  employed  by  Sands  &  Co.  I  am 
local  manager.  Sands  &  Co.  are  in  commissary  business 
with  Southern  Railway.  We  sell  railway  employees  and 
they  sign  our  form  agreeing  that  railway  deduct  from  their 
wages  the  amount  they  trade.  I  have  known  Hurt  for 
over  a  year.  I  waited  on  him  occasionally.  Q.  Did  you 
ever  have  a  conversation  with  Hurt  relative  to  delivering 
goods  to  his  house?  A.  Yes.  Q.  When  was  that?  A. 
Prior  to  the  occasion.  So  far  as  I  know  we  have  never 
refused  to  sell  Hurt  lard  or  merchandise  on  book.  They 
made  statements  to  him  when  he  presented  this  particular 
book.  We  are  still  selling  Mr.  Hurt.  He  owes  us  a  bal- 
ance of  $16.42  at  this  time.  These  sheets  show  Hurt's 
account.  Do  you  find  a  sale  there  of  any  book  for  April? 
Do  you  find  one  13282B,  $2  ?  That's  charged  to  Mr.  Hurt's 
account.  Any  item  referring  to  this  book  ruled  competent. 
In  April  I  have  a  credit  for  $2  entered  on  26th  April.  I 
made  credit  on  book  because  Hurt  had  that  fuss  about 
goods.  Mr.  Hurt  has  continued  to  purchase  goods  from  us 
since  April.  Hurt  bought  a  bucket  of  lard  on  Saturday 
after  this  occurrence.  He  requested  I  give  him  lard  that 
he  wanted  to  take  home  for  dinner.  His  wife  telephoned 
Monday  morning.  She  asked  me  why  I  did  not  send  lard 
charged  and  said  Mr.  Hurt  did  not  bring  home.  I  sent  her 
another  bucket  of  lard. 

Cross-examination:  Letter  handed  to  Lazenby  to  read. 
Yes,  I  got  this  letter  from  Mr.  Cooper.     Exhibit  B. 

Z.  F.  Ford,  sworn:  I  did  not  sell  Mr.  Hurt  book  in  evi- 
dence at  time  it  was  bouerht.     I  was  in  store.     Made  no 
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of  lard.  I  offered  to  take  his  order.  He  then  bought  a 
dope,  and,  as  he  started  out,  he  asked  if  I  refused  to  deliver 
lard  out.  I  said,  "No."  I  have  never  refused  to  sell  Hurt 
any  goods.  What  did  you  tell  Mr.  Hurt  about  a  rule  at 
time  he  got  book  ?  I  told  Hurt  that  he  knew  rule  that  yoa 
are  not  allowed  to  buy  stuff  and  then  sell  it.  You  know  it's 
against  the  rule  to.  Never  have  refused  to  sell  Hurt  any- 
thing at  any  time.  Q.  Mr.  Ford,  did  Mr.  Hurt  send  orders- 
from  time  to  time  to  you  for  lard  and  other  merchandise  to- 
pay  W.  Gro.  Co.  ?     A.  Yes,  sir. 

Cross-examination :  I  refused  to  deliver  this  lard  person- 
ally. He  asked  me  for  it.  Did  not  apply  for  cigarettes. 
to  me. 

H.  W.  Stephenson:  I  am  district  manager  Sands  &  Co. 
South  Carolina  is  my  territory.  Contract  between  our  com-^ 
pany  and  Southern  Railway  by  which  we  feed  and  take  care 
of  floating  gangs.  We  have  stores  located  at  different 
places.  We  let  any  employee  have  merchandise.  In  this- 
agreement  between  us  and  customer  he  acknowledges  that 
he  understands.  It's  just  an  agreement  by  which  we  can 
collect  the  money  for  purchases.  He  reads  and  signs  one 
of  the  forms  and  at  close  of  month  we  turn  in  to  Southern 
Railway  and  collect  money.  That  money  is  deducted  each 
month  from  wages  of  employees.  Will  sell  my  goods  for 
cash. 

Defendant's  motion  for  a  directed  verdict  was  refused. 

Messrs.  Thomas  &  Lumpkin,  for  appellant,  submit :  The- 
magistrate  erred  in  refusing  motion  by  defendant  for  a 
directed  verdict:  70  S.  C.  108;  77  S.  C.  — . 

Messrs,  P,  A,  Cooper  and  Gray  don  &  Gray  don,  for 
respondent,  make  oral  argument. 

January  24,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice: 
Watts. 
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This  is  an  appeal  from  the  county  Court  of  Richland 
affirming  judgment  of  the  magistrate's  Court.  The  excep- 
tions raise  but  one  point  that  it  was  error  not  to  direct  a 
verdict  as  asked  for  in  the  magistrate's  Court  in  favor  of  the 
defendant. 

Where  there  is  any  evidence  to  sustain  the  findings  of  fact 
in  a  magistrate's  Court,  concurred  in  by  the  Circuit  Court, 
this  Court  will  not  interfere  or  grant  a  new  trial.  The 
Judge  in  the  county  Court  "found  from  all  the  evidence  in 
the  case  that  the  verdict  of  the  jury  and  the  judgment  of  the 
magistrate  is  supported  by  the  preponderance  of  the  evi- 
dence." The  evidence  on  the  part  of  the  plaintiff  and  that 
of  the  defendant  was  wide  apart  and  irreconcilable,  and  the 
jury  would  have  been  justified  in  finding  in  favor  of  either 
side.  Having  found  for  the  plaintiff,  and  their  finding 
being  sustained  both  by  magistrate  and  county  Judge,  I 
think  the  exceptions  ought  to  be  overruled,  and  judgment 
affirmed  as  to  actual  and  punitive  damages,  but  as  a  majority 
of  the  Court  concurs  in  affirming  the  judgment  as  to  actual 
damages  and  reversing  it  as  to  punitive  damages,  it  is  so 
adjudged. 

Mr.  Chief  Justice  Gary  concurs  in  affirming  the  judg- 
ment for  actual  damages. 

Mr.  Justice  Gage.  There  was  testimony  tending  to 
prove  that  plaintiff  owned  the  book,  and  that  defendant 
refused  to  honor  it.  There  is,  therefore,  testimony  tending 
to  prove  a  contract  and  a  breach  of  it.  There  is  no  testi- 
mony tending  to  prove  that  the  defendant  acted  with  fraudu- 
lent intent. 

The  judgment  ought  to  be  reversed  nisi, 

Mr.  Justice  Hydrick.  I  dissent.  The  judgment  ought 
to  be  reversed  in  toto. 
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can  be  no  actual  damages.  There  is  no  evidence  that  the 
defendant  refused  to  deliver  the  lard.  It  was  simply  a  ques- 
tion as  to  the  place  of  delivery  so  that  there  can  be  no  puni- 
tive damages. 
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ROACH  V.  WILUAMS  ET  AL. 
(95  S.  E.  120.) 

1.  Evidence — Parol  Evidence  Showing  Date  of  Memorandum. — The 
true  date  of  a  written  contract  may  be  shown  by  parol;  the  date 
being  no  part  of  the  instrument. 

2.  Evidence — Parol  Evidence — Varying  Memorandum  by  Parol. — 
A  contract  in  writing  for  the  sale  of  land,  consisting  of  an  order 
for  $1  as  part  payment  and  a  receipt  therefor,  as  such,  stating  bal- 
ance of  consideration  and  date  due,  speaks  for  itself  and  cannot  be 
varied  by  parol  evidence. 

3.  Appeal  and  Error — Review — Discretion  of  Court — Reception  of 
Evidence. — Whether  the  Judge  shall  exclude  the  jury  and  hear  tes- 
timony that  he  may  pass  on  its  relevancy  is  within  his  discretion. 

4.  Appeal  and  Error — Presentation  of  Question  Below. — Error  in 
excluding  evidence  will  not  be  considered  on  appeal  where  the  rec- 
ord does  not  show  what  was  expected  to  be  proved  by  such 
evidence. 

Before  Moore,  J.,  York,  Summer  term,  1917.     Affirmed. 

Action  by  R.  F.  Roach  against  W.  L.  Williams  and 
another.     Judgment  for  plaintiff,  and  defendant  appeal. 

Mr.  John  R.  Hart,  for  appellant,  cites :  As  to  the  compe- 
tency of  oral  testimony  to  show  the  object  of  the  parties  in 
executing  and  receiving  a  written  instrument:  98  U.  S.  516; 
101  U.  S.  270;  Second  Page  on  Contracts,  sec.  1129;  93  S. 
C.  542;  39  Cyc,  p.  1345;  16  S.  C.  357;  27  S.  C.  380;  145 
Fed.  144;  141  Fed.  563;  118  111.  App.  49;  39  So.  833;  50 
Fla.  541 ;  1st  Greenleaf  on  Evidence  (13  ed.,  par.  279). 

Mr.  J.  Harry  Foster,  for  respondent. 

January  25,  1918. 
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The  opinion  of  the  Court  was  delivered  by  Mr,  Justice 
Fraser. 

The  appellants  and  the  respondents  entered  into  this  con- 
tract : 

*'Rock  Hill,  S.  C,  Feb.  19,  1913.  For  value  received 
(advertising,  etc.),  I  hereby  make  and  constitute  R.  F. 
Roach  agent  in  fact  for  the  purpose  of  selling  the  following 
described  property,  to  wit:  *227-acre  farm  on  the  Clover 
and  Rock  Hill  road,  known  as  the  Dr.  L.  L.  Campbell  farm, 
one  8-room  two-story  house,  4  tenant  houses,  3  barns,  cow- 
barn,  pastures,  3  wells,  2  springs.'  And  I  do  hereby  author- 
ize said  R.  F.  Roach  to  sell  said  property  at  the  price  of  not 
less  than  forty  dollars  per  acre,  payable  as  follows:  One- 
half  cash,  balance  in  two  years  at  8  per  cent,  on  deferred  pay- 
ments. Any  excess  that  may  be  obtained  over  said  price  to 
be  equally  divided  between  the  owner  and  R.  F.  Roach.  And 
I  hereby  authorize  possession  of  the  said  property  to  be  given 
upon  such  sale  subject,  however,  to  any  contracts  of  lease  or 
rent  outstanding  at  the  date  of  such  sale. 

"This  agreement  shall  continue  in  force  from  the  19th 
day  of  February,  1913,  to  the  1st  day  of  September,  1913, 
and  during  said  time  this  agreement  is  hereby  constituted  a 
covenant  running  with  the  land  and  revocable  only  in  writ- 
ing of  both  parties  interested  or  their  real  representatives. 
Any  improvements  that  owners  desire  to  make  that  will 
change  the  price  must  be  mutually  agreed  upon.  In  case  a 
sale  is  made  of  any  part  or  all  by  R.  F.  Roach,  or  by  any  one 
else,  during  the  life  of  this  agreement,  I  hereby  agree  to  pay 
to  R.  F.  Roach,  promptly  after  sale  is  completed,  in  cash,  or 
paper  satisfactory  to  him,  5  per  cent,  commission  on  the 
amount  sold  and  his  proportion  of  any  excess  that  may  be 
made  on  said  sale  as  per  the  above  agreement.  I  further 
agree  to  refer  all  applicants  for  the  property  to  the  said  R. 
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cause  whatever,  and  further  agree  to  establish  the  lines  by 
survey  or  otherwise  at  the  owner's  expense,  and  furnish 
sound  titles  to  the  property  promptly  after  sale.  If  it  proves 
that  seller  cannot  furnish  sound  titles,  full  commission  is  to 
be  paid  to  the  said  R.  F.  Roach  by  the  owner.  (Signed) 
Ross  F.  Roach,  A.  M.  Bamett,  W.  L.  Williams." 

Some  time  about  the  middle  of  August,  1913,  the  appel- 
lants made  an  agreement  with  one  J.  Ed  Harper,  evidenced 
by  the  following  check  and  receipt : 

"Belmont,  N.  C,  Sept.  1st,  1903.  No  — .  The  Bank 
of  Belmont  66-409.  Pay  to  the  order  of  A.  M.  Barnett  & 
W.  L.  Williams  $1.00,  one  and  no- 100  dollars,  as  part  pay- 
ment on  the  L.  L.  Campbell  place.  Balance  payable  Jan 
ist,  1914,  which  is  the  sum  of  7,249  dollars.  J.  Ed  Har- 
per. 

**I  received  of  Mr.  Ed  Harper  One  Dollar  as  part  payment 
on  L.  L.  Campbell  Place.  Balance  due  and  payable  Jan. 
1st,  1914,  at  Yorkville,  S.  C,  which  is  the  sum  of  7,249 
dollars.  A.  M.  Bamett  &  W.  L.  Williams.  Sept.  1st, 
1913." 

The  respondent  introduced  evidence,  over  the  objection 
of  appellant,  to  show  that  while  the  check  and  receipt  were 
dated  September  1st,  they,  in  fact,  were  executed  at  least  two 
weeks  before  the  date  named,  and  within  the  time  covered 
by  respondent's  contract.  The  objection  was  overruled. 
The  appellants  then  attempted  to  prove  by  parol  the  agree- 
ment between  themselves  and  Harper.  This  testimony  was 
excluded.  This  suit  was  brought  by  the  appellants  to 
recover  commissions  on  the  sale.  Judge  Moore  directed  a 
verdict  for  the  respondent  for  his  commissions,  and  this 
appeal  was  taken. 
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not  from  the  date  of  the  instrument.     The  date  is  no  part  of 
the  deed." 

2.  The  next  exception  complains  of  error  in  the  exclusion 
of  parol  evidence  as  to  the  true  contract  between  Harper 

and  the  appellants.     The  writings  speak  for  them- 

2  selves,  and  the  rule  is  too  well  known  to  require 
the  citation  of  authorities  that  a  written  contract  can- 
not be  varied  by  parol  evidence. 

3.  The  appellants  next  complain  that  the  presiding  Judge 
erred  in  not  excluding  the  jury  and  allowing  the  evidence  to 

be  submitted  so  that  he  might  pass  upon  its  rele- 

3  vancy.     This  was  a  matter  addressed  to  his  Honor's 
discretion,  and  it  does  not  appear  that  the  discretion 

was  abused. 

The  appellants  have  made  an  error  of  practice  in  that  they 

failed  to  state  in  the  case  what  they  expected  to  prove  by  the 

excluded  evidence.     It  appears  only  in  the  argument.     This 

Court  can  make  no  finding  based  upon  what  appears 

4  in  argument  and  not  in  the  case.     But  if  we  could,  it 
would  not  help  the  appellants.     It  would  have  shown 

that  the  appellants  made  a  binding  contract  of  sale  to  be 
defeated  only  by  a  sale  by  the  respondent  before  September 
1st,  and  that  agreement  eliminated  the  only  prospective 
purchaser,  so  far  as  the  case  shows,  who  was  likely  to  buy. 
The  judgment  is  affirmed. 


9879 

SECURITY  LOAN  &  INVESTMENT  CO.  v.  ETHEREDGE. 

(95  S.  E.  109.) 

Insurance— Fire  Policies— Action  for  Premium— Defenses.— In  an 
action  for  the  premium  due  on  a  renewal  of  a  fire  insurance  policy, 
it  is  no  defense  that  the  insured,  the  defendant,  failed  to  comply 
with  the  iron-safe  clause  of  the  policy,  or  the  provision  that  he 
should  take  an  inventory,  for  it  is  a  well-recognized  principle  of 
law  that  no  one  can  be  heard  to  plead  his  own  wrong,  and  so  a 
party  to  a  contract  cannot  be  -elieved  from  performing  one  pro- 
vision, because  he  himself  has  broken  another. 
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Before  DeVorE^  J.,  Summer  term,  1917.      Affirmed. 

Action  by  the  Security  Loan  &  Investment  Company 
against  J.  P.  Etheredge.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Mr,  Eugene  W,  Able,  for  appellant. 

Messrs.  B,  W,  Crouch  and  C.  J.  Ramage,  for  respondent, 
cite:  79  S.  C.  526;  97  S.  C.  375;  52  S.  C.  224;  70  S.  C. 
295;  74  S.  C.  246;  75  S.  C.  261;  80  S.  C.  392;  Vance  on 
Insurance,  sections  72-73,  p.  109;  Kerr  on  Insurance,  sec- 
tions 131-132,  pp.  293-4. 

January  25,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  for  $64.50,  the  premium  on  a  policy  of 
fire  insurance.  It  was  a  renewal  policy.  The  defendant 
received  the  policy,  and  kept  it,  but  did  not  pay  the  premium. 
The  defense  was  that  the  policy  provided  that  it  should  be 
void  if  the  insured  did  not  comply  with  the  iron  safe  clause, 
and  did  not  make  an  inventory  of  the  stock  of  goods  insured. 
The  defendant  did  not  have  an  iron  safe,  and  made  no  inven- 
tory. The  case  was  tried  before  Judge  DeVore  and  a  jury. 
At  trial  there  was,  no  dispute  about  the  essential  facts.  The 
presiding  Judge  directed  a  verdict  for  the  plaintiff,  and  this 
appeal  was  taken. 

There  is  no  use  to  cite  authorities.  There  is  an  old  and 
well  recognized  principle  of  the  law  that  no  one  can  be  heard 
to  plead  his  own  wrong.  A  party  to  a  contract  cannot  be 
relieved  from  performing  one  provision  of  a  contract 
because  he  has  himself  broken  another  provision.  The 
question  was  one  of  law  and  not  of  fact,  and  Judge  DeVore 
did  not  err  in  refusing  to  submit  the  case  to  the  jury,  nor  did 
he  err  in  directing  a  verdict  for  the  plaintiff. 

The  judgment  is  affirmed. 

3-109. 
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9880 

TIDWELL  V.  COLUMBIA  RY.,  GAS  &  ELECTRIC  CO. 

(95  S.  E.  109.) 

Carriers — Injury  to  Passenger — Evidence— Rules. — In  a  passenger's 
action  against  a  street  railway  company  for  personal  injury,  the 
rules  of  the  company  are  admissible  in  evidence. 

Before  Smith,  J.,  Richland,  Summer  term,  1917. 
Affirmed. 

Action  by  A.  P.  Tidwell  against  the  Columbia  Railway, 
Gas  &  Electric  Company  for  personal  injury  while  alighting 
from  a  street  car.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Messrs.  R,  B.  Herbert  and  William  Blliotf,  for  appellant, 
cite :  As  to  error  in  admitting  into  evidence  certain  rules  of 
the  defendant:  69  S.  C.  360;  76  S.  C.  275. 

Mr.  A.  M.  Deal,  for  respondent,  cites:  85  S.  C.  455-458; 
62S.  C.325;94S.  C.388. 

January  25,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 

This  is  an  action  for  personal  injuries.  There  are  five 
exceptions,  but  all  of  them  complain  of  error  in  admitting  in 
evidence  the  rules  of  the  defendant  company.  The  case  of 
McCormick  v.  Street  Railway  Co.,  85  S.  C.  459,  460,  67  S. 
E.  564,  21  Ann.  Cas.  144,  is  full  authority  to  sustain  the 
admission  of  the  evidence.     In  that  case  this  Court  says: 

"Therefore  disobedience  of  them  may  be  an  important 
factor  in  determining  his  mental  attitude  in  the  discharge 
not  only  of  his  duties  to  his  master,  but  also  of  his  master's 
duties  to  the  public.  *  *  *  Moreover,  the  Court  cannot  say 
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protection  of  passengers  against  injury  by  collision  of  the 
cars  with  each  other,  and  pedestrians  and  others  against 
collision  with  the  cars  in  crossing  the  track.  But,  even  if 
w^e  assume  that  it  was  intended  solely  for  the  guidance  of 
the  employees,  that  cannot  help  the  defendant's  case,  for  its 
violation  was  evidence  tending  to  show  negligence  on  the 
part  of  the  employees  in  charge  of  the  car,  and  the  evidence 
tended  to  show  its  breach  contributed  to  the  plaintiff's 
injury." 

Judge  Smith,  in  charging  the  jury,  carefully  guarded  the 
rights  of  the  defendant. 

The  exceptions  are  overruled,  and  the  judgment  affirmed. 


9883 

O'NEILL  V.  COOPER  RIVER  CORP.  ET  AL. 
(95  S.  E.  124.) 

1.  Mortgages — Mortgagees  as  Bona  Fide  Purchasers — Defective 
Recording  of  Instrument. — Where  a  timber  deed  provided  for  an 
extension  of  the  time  for  removing  the  timber  for  ten  years  by 
paying  interest  annually  in  advance,  but  it  was  incorrectly  recorded 
so  as  to  indicate  that  such  right  of  extension  was  for  only  three 
years,  the  rights  of  ore  taking  a  mortgage  on  the  land  for  a  valu- 
able consideration  without  notice  must  be  determined  as  if  the 
number  of  years  mentioned  in  the  original  deed  had  been  three 
instead  of  ten,  since  the  person  filing  a  paper  for  record  has  it  in 
his  power  to  see  that  it  is  duly  and  accurately  recorded,  and  pur- 
chasers or  mortgagees  may  safely  rely  on  the  record,  and  are  not 
bound  by  the  neglect  or  errors  of  the  recording  officer. 

2.  Logs  and  Logging — Sales  of  Standing  Timber — Bona  Fide  Pur- 
chasers.— Subsequent  purchasers  of  the  timber  from  the  grantee 
who  failed  to  examine  the  record  were  charged  with  constructive 
notice  that  they  would  not  be  able  to  claim  an  extension  of  the 
contract  beyond  the  three  years  mentioned  in  the  contract. 

3.  Logs  and  Logging — Sales  of  Standing  Timber — Extension  of 
Time  for  Removal. — Where  the  consideration  for  the  extension  of 
the  time  for  removal  for  the  fourth  year  was  paid  to  the  mort- 
gagor's administrator  by  means  of  a  check  which  he  indorsed  to 
the  mortgagee,  the  mortgagee's  retention  thereof  gave  those  claim- 
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ing  under  the  timber  deed  no  right  to  an  extension  beyond  the 
three  years,  where  it  was  never  the  mortgagee's  intention  to  extend 
the  contract,  even  conceding  that  they  had  a  right  to  recover  the 
money  paid,  as  the  mortgagee  was  not  bound  to  return  the  money 
to  the  mortgagor's  estate,  which  was  indebted  to  him. 

Before  Memminger,  J.,  Berkeley,  Summer  term,  1917. 
Affirmed. 

Action  by  F.  Q.  O'Neill  against  the  Cooper  River  Cor- 
poration, the  Midland  Timber  Company  and  others.  From 
a  judgment  for  plaintiff,  the  defendants  named  appeal. 

The  exceptions  were  as  follows : 

1.  That  the  Court  erred  in  not  holding  that  the  respond- 
ent, F.  Q.  O'Neill,  was  bound  by  the  provisions  of  the  origi- 
nal timber  deed  from  Lucas  to  Farr. 

2.  That  the  Court  erred  in  not  holding  that  the  respond- 
ent, F.  Q.  O'Neill,  by  accepting  and  retaining  the  extension 
money  paid  by  the  appellant.  Midland  Timber  Company, 
and  the  appellant.  Cooper  River  Corporation,  for  the  years 
commencing  February  27,  1915,  and  February  27,  1916, 
estopped  himself  from  claiming  that  the  right  to  cut  the 
timber  given  by  the  deed  expired  at  the  end  of  three  years 
under  the  terms  of  the  deed  as  recorded. 

3.  That  the  Court  erred  in  not  finding  that  the  respondent, 
O'Neill,  in  accepting  and  retaining  the  extension  money, 
paid  on  the  5th  day  of  February,  1916,  and  received  by  the 
respondent,  O'Neill,  on  or  before  the  7th  day  of  February, 
1916,  and  not  informing  the  appellants  as  to  his  position 
and  claim  in  the  premises,  and  thus  allowing  the  appellants 
to  remain  in  ignorance  of  his  claim,  while  the  remaining 
time  which  they  had  under  the  timber  deed  as  recorded, 

1    U-. 4. ]    1-: ir    £ -1-?    -•  .t     .    .t         «       « 
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that  the  respondent,  O'Neil,  accepted  ^nd  retained  the  con- 
sideration for  the  extension  of  the  time  for  the  year  ending 
February  27,  1917. 

4.  That  the  Court  erred  in  not  finding,  as  matter  of  fact, 
that  had  respondent,  O'Neill,  informed  the  appellant,  Cooper 
River  Corporation,  at  the  time  he  received  the  renewal 
money  for  the  year  commencing  February  27,  1916,  that  he 
would  not  accept  such  renewal  money,  and  that  the  rights 
under  the  timber  deed  expired,  so  far  as  he  was  concerned, 
at  the  end  of  the  third  additional  year,  the  said  appellants 
could  have  cut  and- removed  before  such  expiration  a  great 
part,  if  not  all,  of  the  timber  on  the  said  tract,  in  that  the 
undisputed  testimony  shows  that  a  great  part,  if  not  all,  of 
the  said  timber  could  have  been  so  cut  and  removed. 

5.  That  the  Court  erred  in  holding  that,  although  appel- 
lants, by  reason  of  the  conduct  of  the  respondent,  O'Neill, 
lost  the  opportunity  to  utilize  the  last  twenty-one  (21)  days 
of  the  period  of  three  (3)  years  shown  by  the  deed  as 
recorded,  yet  the  respondent,  O'Neill,  should  not  be 
estopped,  in  that  the  appellants  were  thereby  misled  into 
failing  to  exercise  a  substantial  right,  to  wit,  the  cutting  and 
removing  of  the  timber  within  the  remaining  period  of  time ; 
and  the  Court  further  erred  in  holding  that  the  appellants 
would  probably  not  have  cut  or  removed  any  of  the  timber, 
there  being  no  testimony  whatever  to  base  this  finding  upon, 
but,  on  the  contrary,  the  undisputed  testimony  shows  that  at 
least  a  great  part  of  the  timber  would  have  been  cut  and 
removed  within  the  remaining  period  of  time. 

Mr,  L.  D.  Lide,  for  Midland  Timber  Company,  appellant, 
cites:  As  to  notice  furnished  by  record  of  deed:  89  S.  C. 
454.  As  to  estoppel:  56  S.  C.  508;  13  S.  C.  355 ;  97  S.  C. 
129;  16Cyc.  787. 
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Procedure.  As  to  payments  to  administrator:  46  S.  C.  L. 
314;  80  S.  C.  106;  90  S.  C.  176;  11  S.  C.  427;  67  N.  Y. 
561 ;  56  S.  W.  993 ;  89  S.  W.  496;  63  S.  W.  80;  93  S.  W. 
638;  52  Md.  229;  110  Mass.  232;  55  Mo.  Appeals  286;  8 
N.  C.  509;  14  R.  I.  265;  63  Tenn.  488;  11  A.  &  E.  Ency. 
843. 

Messrs,  Ficken  &  Erckman,  for  plaintiff-respondent,  and 
James  B.  Heyward,  guardian  ad  litem  of  minors,  cite :  As 
to  notice  furnished  by  record  of  deed:  89  S.  C.  456;  43  S.  C. 
72;  20  S.  E.  807;  76  S.  C.  481 ;  57  S.  E.  542;  Cyc,  vol. 
XXXIX,  p.  1720 ;  12  L.  R.  A.  384 ;  22  S.  C.  41 ;  14  S.  C.  35 ; 
43  S.  C.  72;  21  S.  C.  268.     As  to  construction  of  deed:  97 
S.  C.  247;  98  S.  C.  21 ;  107  S.  C.  147.     As  to  administrator 
receiznng  payments:  98  S.  C.  24;  33  S.  C.  255;  1  Speer  37 
11  Rich.  Eq.  31 ;  1  Wms.  Ex.  583  (2  Am.  Ed.) ;  2  Warb. 
Real  Prop.  254.     As  to  estoppel:  42  S.  C.  351;  A.  &  E 
Ency.  of  Law,  vol.  XI,  p.  439;  13  S.  C.  370;  104  S.  C.  163 
97  S.  C.  129;  A.  &  E.  Ency  of  Law,  vol.  XI,  p.  435 ;  77  S 
C.  425 ;  A.  &  E.  Ency.  of  Law,  vol.  XI,  p.  436 ;  107  S.  C.  39. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  for  the  foreclosure  of  two  mortgages. 
The  facts  are  thus  stated  in  the  record : 

"On  the  27th  day  of  February,  1903,  George  Buist  Lucas 
made  a  deed  to  Freeman  S.  Farr,  whereby  for  $800  he  con- 
vcyei  certain  timber,  which  is  the  subject  of  this  suit,  on  a 
tract  of  land  known  as  *Benevento'  plantation ;  the  deed  pro- 
viding that  the  said  Farr,  or  his  assigns,  should  have  the 
period  of  ten  years,  beginning  from  the  date  of  the  deed,  in 
which  to  cut  and  remove  the  said  timber,  and  in  the  event  it 
was  not  cut  and  removed  before  the  expiration  of  said 
period,  then  that  he  or  they  should  have  'not  exceeding  ten 
years  additional  time  therefor,  but  in  the  last  mentioned 
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event  the  said  second  party,  his  heirs,  executors,  administra- 
tors or  assigns,  shall,  during  the  extended  period,  pay 
interest  on  the  original  purchase  price  above  mentioned,  year 
by  year  in  advance,  at  the  rate  of  6  per  cent  per  annum.* 
This  deed  was  recorded  on  the  16th  day  of  March,  1903,  in 
the  clerk's  office  for  Berkeley  county,  but  the  clerk,  in  copy- 
ing the  deed,  copied  it  so  as  to  read  on  the  record,  'not 
exceeding  three  years'  for  the  extension  period,  instead  of, 
'not  exceeding  ten  years,'  as  provided  in  the  original  deed. 

"Freeman  S.  Farr  subsequently  conveyed  his  rights  in  this 
timber  deed  to  Atlantic  Coast  Lumber  Corporation,  which, 
in  turn,  conveyed  to  the  appellant.  Midland  Timber  Com- 
pany, and  it,  in  turn,  conveyed  same  by  deed  of  general  war- 
ranty to  the  appellant.  Cooper  River  Corporation,  which  at 
the  commencement  of  this  litigation  claimed  to  be  the  owner 
of  the  timber  and  rights  under  said  deed  to  Farr. 

"Subsequent  to  the  execution  of  the  timber  deed  to 
Farr,  Lucas  made  a  mortgage  of  the  'Benevento'  tract,  with- 
out any  reservation  as  to  timber,  to  A.  B.  Murray,  dated 
January  18,  1906,  which  mortgage  Murray  subsequently 
assigned  on  February  14,  1916,  to  the  respondent,  F.  Q 
O'Neill.  Subsequent  to  the  execution  of  the  Murray 
mortgage,  Lucas,  on  the  1st  day  of  April,  1912,  made  a 
mortgage  to  the  said  F.  Q.  O'Neill  of  said  property  without 
any  reservations  which  was  duly  recorded,  so  that  O'Neill 
became  the  owner  of  the  Murray  mortgage  as  a  first  mort- 
gage and  the  mortgage  executed  directly  to  him  as  a  second 
mortgage  of  the  premises  affected  by  the  timber  lease. 

"Lucas  died  on  the  24th  of  December,  1914,  and,  default 
having  occurred  on  both  mortgages,  this  proceeding  was 
brought  to  foreclose  them,  the  heirs  (three  of  whom  are 
minors)  and  administrator  of  Lucas  being  made  parties 
defendant,  and  Cooper  River  Corporation  being  joined  as 
claiming  an  interest  in  the  timber. 

"The  answers  of  Cooper  River  Corporation  and  Midland 
Timber  Company  set  up  that  the  original  deed  from  Lucas 
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to  Fair  called  for  an  extension  period  of  ten  years  after  the 
original  period,  and  that,  therefore,  the  two  mortgages  were 
executed  during  the  extension  period  and  subject  to  the 
deed.  Further,  that  Midland  Timber  Company  paid  the 
extension  money  as  provided  for  in  the  deed  for  the  years 
1913,  1914  and  1915,  and  that  Cooper  River  Corporation 
paid  the  extension  money  for  the  year  1916,  and  that  these 
moneys  were  paid  to  the  respondent,  O'Neill,  who  received 
and  accepted  the  same;  and  that  the  timber  deed  is  still  of 
force  and  effect  and  binding  upon  the  said  O'Neill.  The 
answer  of  the  minors,  by  their  guardian  ad  litem,  submits 
their  rights  to  the  protection  of  the  Court. 

"Subsequent  to  the  commencement  of  the  litigation,  by 
stipulation  of  all  the  parties,  made  just  after  the  commence- 
ment of  the  suit,  the  timber  on  the  property  in  question  was 
cut  and  a  fund  of  $4,500,  equal  to  the  agreed  value  thereof, 
is  held  by  Cooper  River  Corporation,  pending  the  outcome 
of  the  suit.  Subsequently,  by  an  order  of  Court,  the  land, 
after  the  removal  of  the  timber,  was  duly  sold  at  public 
auction  for  $1,110  for  the  benefit  of  the  cause.  The  timber 
was  cut  during  the  year  1916  and  after  commencement  of 
suit. 

"Judge  Memminger  made  a  decree  in  which  he  decided 
that  the  respondent,  O'Neill,  was  not  bound  by  the  terms  of 
the  timber  deed,  other  than  as  they  appeared  on  the  record  in 
the  clerk's  office  in  Berkeley  county,  and  that  the  three-year 
extension  period  called  for  on  the  record  having  expired 
without  the  timber  having  been  cut,  his  mortgages  then 
became  first  liens  on  the  property,  and  the  rights  under  the 
timber  deed  became  subservient  to  the  rights  granted  by  the 
mortgages." 

The  defendants.  Cooper  River  Corporation  and  Midland 
Timber  Company,  appealed  upon  exceptions,  which  will  be 
reported. 

The  following  words  in  the  said  statement  of  facts,  to 
wit,  "that  Midland  Timber  Company  paid  the  extension 
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money  as  provided  for  in  the  deed  for  the  years  1913,  1914 
and  1915,  and  that  Cooper  River  Corporation  paid  the 
extension  money  for  the  year  1916,  and  that  these  moneys 
were  paid  to  the  respondent,  O'Neill,  who  received  and 
accepted  the  same,"  need  explanation.  The  extension 
money  for  the  years  commencing  the27th  of  February,  1913, 
and  1914,  was  paid  to  Lucas,  who  died  in  December,  1914. 
In  February,  1915,  the  extension  money  was  paid  by  the 
Midland  Timber  Company  to  P.  R.  Rivers,  the  administra- 
tor of  Lucas'  estate,  and  he  in  turn  paid  it  to  the  plaintiflf. 
After  the  third  payment  of  the  extension  money,  the  Mid- 
land Timber  Company  made  a  conveyance  of  the  timber  to 
the  Cooper  River  Corporation,  and  the  latter  made  a  pay- 
ment to  Rivers,  taking  from  him  a  receipt,  a  copy  of  which 
is  as  follows : 

"$51.00.  Charleston,  S.  C,  Feb.  5,  1916.  Received  of 
Cooper  River  Corporation  fifty-one  ($51.00)  dollars,  in  full 
payment  for  extension,  during  the  year  ending  February  27, 
1917,  of  the  agreement  made  by  me  with  Freeman  S.  Farr, 
of  the  city  and  county  of  Georgetown,  on  the  27th  day  of 
February,  1903,  and  recorded  in  the  clerk's  office  for  Berke- 
ley county,  in  Book  C-5,  page  89;  same  being  paid  in  accord- 
ance with  the  terms  of  said  contract.  P.  R.  Rivers,  Admin- 
istrator Est.  G.  B.  Lucas." 

The  payment  was  made  by  a  check,  dated  the  5th  of  Feb- 
ruary, 1916,  payable  to  the  order  of  P.  R.  Rivers,  executor, 
for  $51,  drawn  by  E.  P.  Burton  Lumber  Company.  The 
check  was  indorsed  by  Rivers  to  F.  Q.  O'Neill  "for  %  Est. 
G.  B.  Lucas,"  and  was  paid  by  the  bank  on  the  7th  of  Feb- 
ruary, 1916.  Neither  of  the  payments  received  by  the  plain- 
tiff was  returned,  and  they  are  still  retained  by  him. 
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third  year  on  the  27th  of  February,  1916;  that  the  plaintiff 
failed  to  notify  them  of  his  objection  to  an  extension  of  the 
contract,  after  the  expiration  of  the  three  years,  and  thereby 
misled  them ;  and  that  he  is  thereby  estopped  from  asserting 
his  rights  under  the  mortgages  as  against  their  rights  under 
the  deed. 

The  testimony  establishes  the  fact  that  the  plaintiff  is  a 
mortgage  creditor  for  valuable  consideration  without  notice. 
His  rights,  therefore,  must  be  determined  just  as  if 
1       the  number  of  years  mentioned  in  the  original  deed 
had  been  three  instead  of  ten.     Bamberg  v.  Harri- 
son, 89  S.  C.  456,  71  S.  E.  1086,  Ann.  Cas.  1913b,  68.     In 
that  case  the  rule  is  thus  stated : 

"In  this  State  the  rule  is  firmly  established  that  the  pur- 
chaser of  mortgaged  property,  in  the  absence  of  express 
notice,  may  safely  rely  on  the  record  and  is  not  bound  by  the 
neglect  or  errors  of  the  recording  officer.  Building  &  L. 
Ass'n  V,  McCartha,  43  S.  C.  72,  20  S.  E.  807;  Burriss  v. 
Owen,  76  S.  C.  481,  57  S.  E.  542.  A  cogent  reason  for 
preferring  this  rule  is  that  one  who  files  a  paper  for  record 
always  has  it  in  his  power  to  examine  the  records,  and 
satisfy  himself  that  his  paper  has  been  duly  and  accurately 
recorded,  while  it  is  impossible  for  a  prospective  purchaser 
or  creditor  to  anticipate  and  inquire  about  and  ascertain  the 
innumerable  forms  which  the  negligence  or  mistakes  of  the 
officer  may  assume." 

It  will  thus  be  seen  that  the  rule  is  based  upon  the  theory 
that  the  party  filing  a  paper  to  be  recorded  has  not  dis- 
charged his  entire  duty,  but  that  it  is  also  incumbent  upon 
him  to  see  that  it  is  properly  recorded  in  so  far  as  the  rights 
of  third  parties,  who  may  be  misled  by  a  defective  record  are 
concerned. 

When  the  appellants  accepted  conveyances  of  the  timber 
in  question,  they  had  constructive  notice  that  they  would  not 
be  able  to  claim  an  extension  of  the  contract  beyond  the 
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three  years  mentioned  in  the  record,  in  so  far  as  the 

2  rights  of  the  plaintiff  might  thereby  be  affected. 
The  plaintiff  searched  the  record ;  the  appellants  did 
not.  The  plaintiff  did  not  have  any  dealings  with  the 
appellants ;  did  not  grant  them  an  extension  for  the  fourth 
year;  nor  did  he  authorize  Rivers,  the  administrator  of 
Lucas'  estate,  to  grant  such  extension ;  on  the  contrary,  the 
testimony  shows  that  he  was  not  in  favor  of  an  extension 
after  the  expiration  of  the  three  years.  The  testimony 
establishes  the  fact  that  the  failure  of  the  appellants  to  cut 
the  timber  or  any  part  thereof  was  not  induced  by  the  action 
of  the  plaintiff  in  any  respect  whatever,  but  by  the  failure 
to  search  the  records  before  they  bought  the  timber. 

The  appellants  contend  that  the  retention  of  the  money 
received  by  the  plaintiff  from  Rivers,  for  the  extension  of 
the  contract  during  the  fourth  year,  estopped  the  plaintiff 
from  ascerting  his  right  of  priority  over  the  rights  of  the 
appellants. 

The  money  was  not  paid  to  the  plaintiff  by  the  appellants. 
Rivers  did  not  have  authority  to  extend  the  contract  after 
the  expiration  of  the  three  years.  The  estate  of  Lucas  was 
indebted  to  the  plaintiff  by  reason  of  the  mortgages,  and  he 
was  not  bound  to  return  the  money  to  the  estate  of  Lucas. 
But  even  if  it  should  be  conceded,  that  the  appellants  had  the 
right  to  recover  the  money  from  the  plaintiff,  this  would  not 
give  them  the  further  right  to  an  extension  of  the  contract, 
ft  was  never  the  intention  of  the  plaintiff  to  extend  the  con- 
tract beyond  the  three  years,  and  he  did  no  act  that  can  be 
construed  as  a  waiver  of  his  rights. 

These  conclusions  practically  dispose  of  all  questions  in 
rhe  case. 
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9884 

DANTZLER  ET  AL.  v.  RILEY  ET  AL. 

(95  S.  E.  132.) 

1.  Deeds  —  Operative  Words  —  Construction  — "Assigned." — Where 
one  seized  and  possessed  of  six  separate  tracts  of  land  executed  a 
written  instrument  whereby,  in  consideration  of  love  and  affection, 
he  divided  and  assigned  a  tract  to  each  of  hij  six  children,  and 
bound  his  executors  and  administrators  to  warrant  and  defend  the 
premises  unto  his  children,  their  heirs  and  assigns,  against  himself 
and  those  claiming  under  him,  the  word  "assigned,"  was  used  in 
the  sense  of  dividing  and  pointing  out,  and  there  was  no  convey- 
ance of  the  land,  and  on  his  death  intestate,  though  he  had  remained 
in  possession  until  his  death,  the  fee  descended  lo  his  children  as 
his  heirs  at  law. 

2.  Partition — Parol  Partition — Lapse  of  Time — Annulment.— In 
such  case,  the  adoption  of  the  division  already  made  and  the  enter- 
ing into  possession  was  a  parol  partition,  as  effective  as  if  they  had 
had  a  survey  made  after  their  father's  death,  and  where  they 
accepted  the  division,  and  went  into  possession  of  their  separate 
tracts,  and  used  them  for  40  years,  it  was  too  late  to  annul  the 
division. 

3.  Wills— "Bequeath"— "Devise."— The  word  "bequeath"  is  used 
in  wills  to  give  personal  property,  and  the  word  "devise"  to  dis- 
pose of  land. 

Before  SeasE,  J.,  Orangeburg,  Spring  term  1917.  Af- 
firmed. 

Action  by  Amarintha  E.  Dantzler  and  others  against 
Mary  Rebecca  Riley  and  others.  From  a  judgment  dis- 
missing the  complaint,  plaintiffs  except. 

Messrs.  R.  B.  Copes  and  W.  B.  Martin,  for  appellants, 
cite :  As  to  construction  of  deed  of  J.  Michael  Dantzler  to 
his  children:  37  Fla.  457;  42  S.  C.  65;  2  Black  Com.  317; 
63  Am.  Dec.  440;  2  Ed.  A.  &  E.  Enc.  L.,  vol.  IX  138;  77  S. 
C.  172;  3  Washb.  Real  Prop.  378;  1  Ed.  A.  &  E.  Enc.  L., 
vol.  V,  p.  438;  5  Rich.  198;  83  S.  C.  333 ;  98  S.  C.  234;  102 
S.  C.  368;  29  Pa.  314;  26  S.  C.  160;  77  S.  C.  172;  101  S.  C. 
424;  38  S.  C.  299;  101  S.  C.  428;  10  S.  C.  367.  As  to 
what  estate  descended  to  children  of  J.  Michael  Dantzler 
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upon  his  death:  1  Hill  Ch.  289;  4  Rich.  Eq.  413;  32  S.  C. 
77  \  85  S.  C.  477;  74  S.  C.  42.  There  was  no  partition  of 
lands  in  question:  29  S.  G.  369;  32  S.  C.  77  \  68  S.  C.  482: 
Albert  on  Partition  32,  et  seq.;  Litt.  R.  300;  Browne  and 
Had.  Com.  71;  19  Wend.  367;  9  Cow.  530;  2  Barb.  Ch. 
R.  398;  46  N.  Y.  184;  59  N.  Y.  528;  29  S.  C.  369;  2  Kan. 
519;  2  Blk.  Com.  116;  12  Pick.  (Mass.)  374;  84  S.  C.  430; 
Code  of  1912,  vol.  I,  sec.  3498;  43  S.  C.  29.  Objections  to 
testimony  not  made  at  time  testimony  is  offered  come  too 
late:  46  S.  C.  499. 

Messrs,  Raysor  &  Summers,  Wolfe  &  Berry,  Brantley  & 
Zeigler,  for  respondents,  cite :  As  to  proper  construction  of 
deed  of  J,  Michael  Dantder:  Robinson's  Elem.  Law,  sec. 
96,  also  page  108,  note;  21  A.  &  E.  Ency.  L.  (2d  ed.)  421 ; 
24  A.  &  E.  Ency.  L.  (2d  ed.)  423,  and  notes ;  16  S.  C.  330 ; 
74  S.  C.  42;  99  Am.  St.  Rep.  145,  also  note,  p.  153.  As  to 
partition:  Code  of  Law,  vol.  I,  sec.  3522;  3  Brev.  97;  26 
S.  C.  251 ;  32  S.  C.  160;  80  S.  C.  466;  30  Cyc.  160;  21  A.  & 
E.  Encyc.  L.  (2d  ed.)  1137-9;  33  S.  C.  409;  30  Cyc.  163; 
33  S.  C.  407,  et  seq,;  35  S.  C.  84;  15  S.  C.  337;  39  S.  C. 
450;  43  S.  C.  38;  45  S.  C..69;  73  S.  C.  35;  81  S.  C.  270; 
35  S.  C.  85 ;  33  S.  C.  408;  39  S.  E.  135 ;  26  S.  C.  167.  The 
deed  of  /.  Michael  Dantzler  to  his  six  children  may  be  sus- 
tained as  a  deed  with  a  covenant  to  stand  seised  to  the  uses: 
43  Cyc.  523;  39  Cyc.  96,  76;  35  S.  C.  314;  51  S.  C.  355; 
30  S.  C.  L.  170;  30  S.  C.  L.  161 ;  24  S.  C.  228;  30  S.  C.  L. 
173;  30  Cyc.  66;  101  S.  C.  424;  104  S.  C.  361 ;  Holmes' 
Common  Law  214.  As  to  objections  to  testimony:  34  Cyc. 
822;  13  Cyc.  1018;  9  Rich.  L.  271 ;  25  S.  C.  26;  29  S.  C.  78. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 
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and  possessed  of  six  separate  tracts  of  land,  situate  in 
Orangeburg  county,  then  district,  executed  and  delivered  to 
his  six  children,  Frances  V.  Dantzler,  George  M.  Dantzler, 
Amarintha  E.  Dantzler,  Allen  P.  Dantzler,  Jane  L.  Dantzler 
and  Daniel  E.  Dantzler,  the  deed  which  is  set  out  in  full  in 
the  decree,  and  which  was  duly  recorded.  Under  this  deed 
each  of  the  said  six  children  went  into  possession  of  the  par- 
ticular tract  of  said  land  thereby  conveyed  to  him  or  her. 
In  the  year  1872,  the  said  Michael  Dantzler  died,  intestate, 
without  having  disposed  of  his  reversionary  estate  in  each 
of  said  six  tracts  of  land,  and  leaving  him  surviving  as  his 
only  heirs  at  law,  his  wife  having  predeceased  him,  his  six 
children,  the  said  Frances  V.  Dantzler,  George  M.  Dantzler, 
Amarintha  E.  Dantzler,  Allen  P.  Dantzler,  Jane  L.  Dantzler 
and  Daniel  E.  Dantzler." 

In  argument  appellant  claims  that  J.  Michael  Dantzler 
**was  in  possession  of  all  of  these  lands  on  January  1,  1868, 
and  stayed  in  possession  until  he  died ;  he  farmed  them  and 
had  his  boys  there  working  under  him."  This  position  sim- 
plifies matters  very  much. 

There  are  74  exceptions,  but  the  appellant  reduces  them  in 
the  last  paragraph  very  much.  They  may  be  further 
reduced  to  one  question — i.  e,,  What  estate  did  the  children 
of  J.  Michael  Dantzler  take  in  the  lands  in  question? 

The  instrument  up  for  construction  is : 

'*J.  Michael  Dantzler  to  Frances  V.  Dantzler  et  al.  Sate 
of  South  Carolina,  Orangeburg  District.  Know  all  men 
by  these  presents,  that  I,  J.  Michael  Dantzler,  of  the  State 
and  district  aforesaid,  for  the  love  and  affection  I  have  for 
my  beloved  children,  viz. :  Frances  V.  Dantzler,  George  M. 
Dantzler,  Amarintha  E.  Dantzler,  Allen  P.  Dantzler,  Jane 
L.  Dantzler  and  Daniel  E.  Dantzler,  I  have  divided  and 
assififned  to  each  a  portion  of  my  real  estate,  as  a  grift  first  to 
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acres,  more  or  less;  to  my  daughter,  Amarintha  E.  Dantzler, 
tract  No.  5,  containing  one  hundred  and  three  acres,  more  or 
less ;  to  my  son,  Allen  P.  Dantzler,  tract  No.  2,  containing 
one  hundred  acres,  more  or  less;  to  my  daughter,  Jane  L. 
Dantzler,  tract  No.  4,  containing  one  hundred  acres,  more 
or  less ;  and  lastly,  to  my  son,  Daniel  E.  Dantzler,  tract  No. 
3,  containing  one  hundred  acres,  more  or  less,  the  whole 
liaving  such  shapes,  buttings  and  boundings  as  a  resurvey 
plat  made  by  M.  L.  Baldwin  (D.  S.)  on  the  15th  February, 
1867,  will  more  fully  represent.  I  do  further  bind  myself, 
my  executors  and  administrators,  to  warrant  and  forever 
defend  all  and  singular,  the  said  premises  unto  my  beloved 
children,  their  heirs  and  assigns,  against  myself  and  against 
the  lawful  claim  and  demand  of  any  person  or  persons  law- 
fully claiming  or  to  claim  the  same  or  any  part  thereof. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  1st  day  of  January,  one  thousand  eight  hundred  and 
sixty-eight,  and  the  ninety-second  year  of  the  American 
independence.     J.  Michael  Dantzler.     (L.  S.)." 

There  are  two  ways  to  construe  an  instrument ;  one  is  by 

a  strict,  and  the  other  a  liberal,  construction.     These  two 

should  never  be  combined.     The  appellant  calls  for 

1-3     a  strict  construction,  and  claims  that,  inasmuch  as 

there  are  no  words  of  inheritance,  the  children  of  J. 

Michael  Dantzler  shall  be  held  to  a  life  estate,  and  that  they 

could  convey  no  higher  estate. 

It  will  be  observed  that  the  paper  contains  no  apt  word  to 
convey  any  interest  in  land.  Strictly  "bequeath"  is  used  in 
wills  to  give  personal  property  and  "devise"  as  to  land. 
"Assign"  has  several  meanings.  It  may  mean  to  transfer  a 
right.  In  this  sense  it  is  usually  used  in  the  transfer  of  an 
interest  in  personal  property.  It  may  mean  to  "point  out." 
We  say  that  a  Circuit  Judge  is  assigned  to  a  certain  Circuit. 
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estate  in  the  land.  Immediately  on  Mr.  Dantzler's  death, 
intestate,  the  fee  descended  to  his  children  as  his  heirs  at 
law.  If  it  be  true,  as  appellant  claims,  that  Mr.  Dantzler 
kept  possession  until  his  death,  then  when  they  took  posses- 
sion each,  of  his  designated  tract,  they  took  a  fee.  The 
adoption  of  the  division  already  made  and  entering  into  pos- 
session was  a  parol  partition,  and  as  effective  as  if  they  had 
themselves  had  the  survey  made  after  his  death.  The  chil- 
dren accepted  the  division,  went  into  possession,  and  used 
the  separate  tracts  as  their  own  for  many  years,  and  it  is 
too  late  now,  after  the  lapse  of  40  years,  to  annul  that  par- 
tition. 

The  exceptions  are  overruled,  and  the  judgment  affirmed. 


9887 

AVENT  V.  PROFFITT. 

(95  S.  E.  434.) 

1.  Evidence— Demonstrative  Evidence — Admissibility. — In  an  action 
against  an  architect  for  failure  to  properly  inspect  and  to  con- 
demn defective  construction  in  a  house  erected  under  his  super- 
vision, where  it  appeared  that  after  a  large  piece  of  plastering  fell, 
other  portions  were  deemed  unsafe  and  were  taken  down,  it  was 
not  error  to  admit  a  part  of  the  plastering,  though  the  witness  could 
not  testify  whether  it  was  a  part  of  the  plastering  that  fell  or  a 
part  that  was  taken  down  as  unsafe. 

2.  Contracts — Architect's  Duties — Breach — Instructions. — In  an 
action  against  an  architect  for  failure  to  properly  inspect  and  con- 
demn defective  construction  in  a  building,  where  he  testified  that 
he  inspected  the  work  nearly  every  day  and  did  not  allow  anything 
to  go  into  the  building  that  he  did  not  think  was  good,  and  the 
contract  required  the  work  to  be  done  under  his  direction,  a  non- 
suit was  properly  denied,  and  it  was  not  error  to  give  instructions 
as  to  his  duty  to  see  that  proper  materials  were  used,  on  the 
theory  that  he  had  nothing  to  do  with  the  materials. 

Before  Sease,  J.,  Spartanburg,  May  23,  1916.     Affirmed. 
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Messrs.  John  Gary  Bvans  and  Nicholls  &  Nicholls,  for 
appellant^  cite:  As  to  duty  owed  by  an  architect  to  his 
employer:  36  Atl.  104;  4  Cyc.  964;  100  U.  S.  195;  30  Cyc. 
1578;  43  Wis.  381 ;  34  Iowa  290;  2  Am.  &  Eng.  Enc.  Law 
(2d  ed.)  818;  5  C.  J.  201,  25;  53  111.  463;  20  111.  437;  128 
Minn.  452;  34  N.  Y.  370;  5  N.  Y.  Sup.  839;  4  Rich.  Law 
612;  79  S.  C  112;  69  S.  C.  530;  15  Daly  237;  123  N.  Y. 
655;  43  Wis.  381. 

Messrs.  Sanders  &  DePass,  for  respondent,  cite :  As  to 
duty  owed  by  an  architect  to  his  employer:  2  R.  C.  L.  400; 
5  Cor.  Jur.  268-270-275 ;  56  Am.  Rep.  339;  55  Am.  St.  Rep. 
401 ;  1st  Hill  382;  Rich.  546;  1st  McM.  59;  5  Cor.  Jur.  20, 
sec.  68,  p.  42. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  respondent  lives  in  Spartanburg,  and  desired  to  erect 
a  dwelling  house  for  herself  and  family.  Respondent's 
husband  was  away  on  business  much  of  the  time.  The 
appellant  was  employed  as  architect  in  the  erection  of  the 
building.  After  the  family  had  been  living  in  the  house 
about  three  years,  some  of  the  plastering  fell.  When  the 
plastering  fell  it  was  observed  that  the  plastering  was  not 
uniform  in  thickness.  One  of  the  plaintiff's  witnesses  said, 
"the  piece  of  plastering  ranged  from  one-half  inch  thick  to 
three  and  one-fourth  inches."  This  inequality  was  alleged 
to  be  a  defect  in  construction,  and  the  appellant,  the  owner's 
architect,  is  sought  to  be  made  responsible  for  failure  to 
properly  inspect  and  failure  to  condemn  the  defective  con- 
struction. On  the  trial  of  the  case  the  judgment  was  for 
the  plaintiff,  and  the  defendant  appealed. 

1.  The  first  exception  complains  of  error  in  allowing,  on 
the  trial,  the  use  of  plastering  that  came  from  the  house, 

4-109. 
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but  not  identified  as  a  part  of  the  plastering  that  fell.     After 
a  large  piece  of  plastering  fell,  other  portions  of  the 

1  plastering  were  deemed  unsafe  and  were  taken  down. 
The  witness  did  not  know  whether  the  plastering 

exhibited  was  a  part  of  the  plastering  that  fell,  or  a  part 
that  was  taken  down  as  unsafe.  The  inference  to  be  drawn 
was  the  same,  and  there  was  no  error  here. 

2.  The  other  four  exceptions  are :  "(2)  In  that  his  Honor 

erred  in  refusing  to  grant  a  nonsuit  upon  the  following 

grounds :  First.  There  is  no  evidence  tending  to  show  that 

any  injury  alleged  in  the  complaint  was  the  direct 

2  and  natural  result  of  any  failure  to  inspect  or  super- 
vise on  the  part  of  the  architect  in  this  case.     Second. 

There  is  no  testimony  showing  any  negligence  whatever  on 
the  part  of  the  architect  to  perform  his  duty  under  his  con- 
tract. Third.  That  the  contract  shows  that  the  only  duty 
for  which  the  defendant  was  employed  was  to  make  a  rea- 
sonable inspection  of  the  work  as  it  progressed.  There  is 
no  evidence  to  show  that  such  was  not  done.  On  the  con- 
trary, the  evidence  shows  that  the  defendant  did  reasonably 
inspect  the  work  and  condemned  certain  part  of  it,  and  the 
matter  was  made  satisfactory  by  the  contractors;  that  the 
plaintiflf  has  accepted  the  work  of  the  defendant,  namely, 
that  of  inspecting  and  reasonably  supervising  the  work,  and 
that  the  evidence  of  the  plaintiflf  herself  is  that  the  injury,  if 
any,  may  have  been  the  result  of  other  causes  absolutely 
l)eyond  the  control  of  the  defendant,  or  even  of  the  plaintiflf 
herself;  that  there  is  no  direct  testimony  showing  that  the 
defendant  has  violated  any  contract,  verbal  or  written,  made 
by  him  with  the  plaintiflf.  Fourth.  That  if  any  liability 
exists  on  the  part  of  the  defendant  for  a  failure  to  inject 
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"(3)  In  that  his  Honor  erred  in  charging  the  jury  as 
follows :  'Where  one  employs  an  architect  to  draw  plans  for 
a  house  and  to  supervise  the  construction  of  the  house,  and 
the  agreement  is  that  no  money  is  to  be  paid  out  except  on 
the  certificate  of  the  architect,  such  architect  is  the  agent  of 
the  one  who  employs  him,  and  he  is  bound  under  the  law  to 
exercise  reasonable  care  and  reasonable  diligence  to  see  that 
the  work  is  done  in  a  reasonable,  proper,  safe  and  secure 
manner,  and  that  proper  materials  are  used  in  the  construc- 
tion of  the  house' — the  error  being  that  it  was  a  charge  on 
the  facts.  There  was  no  evidence  that  the  defendant  was 
charged  with  the  duty  of  seeing  that  proper  materials  were 
used  in  the  construction  of  the  house.  He  has  nothing 
whatever  to  do  with  the  materials  furnished. 

"(4)  In  that  his  Honor  erred  in  charging  the  jury  as  fol- 
lows :  *If  an  architect  carelessly  fails  to  supervise  the  con- 
struction of  a  house  which  he  is  employed  to  supervise,  ana 
carelessly  allows  improper  material  to  go  into  the  house,  or 
carelessly  allows  improper  work  to  be  done  on  the  house,  he 
is  responsible  in  damages  to  the  person  who  employs  him  to 
supervise  said  work' — the  error  being  that  the  law  was  not 
applicable  to  the  facts  in  this  case;  that  there  was  no  evi- 
dence that  the  architect  in  this  case  had  anything  to  do  with 
judging  materials,  or  to  see  as  to  what  materials  should  go 
into  the  house.  It  was,  therefore,  prejudicial  to  the  defend- 
ant. 

"(5)  In  that  his  Honor  erred  in  charging  the  jury  as 
follows :  *If  he  fails,  either  in  supervising  the  work  as  it  is 
being  carried  on,  or  in  supervising  the  materials  which  go 
into  the  house,  and  damages  come  to  the  one  who  employs 
him,  he  is  responsible  for  such  damages* — the  error  being 
that  there  was  no  evidence  of  any  contract  between  the  plain- 
tiff and  the  defendant  that  he  should  in  any  manner  be  the 
judge  of  materials  going  into  the  work.  The  charge  was 
prejudicial  to  the  right  of  the  defendant." 
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These  exceptions  may  be  considered  together,  as  they  are 
based  upon  the  same  error.  The  appellant  himself  said :  "I 
inspected  the  work  nearly  every  day.  I  did  not  allow  any 
thing  to  go  in  the  building  that  I  did  not  think  was  good." 

The  contract  between  the  owner  and  the  contractor  pro- 
vided that  the  work  should  be  done  under  the  "direction  of 
said  architect.*'  The  architect's  duty  did  not  stop  with  mere 
inspection.  He  had  the  right  to  condemn  and  exercised 
that  right  as  to  a  part  of  the  plastering.  The  appellant 
admits  that  part  of  his  compensation  was  paid  for  supervi- 
sion of  the  work.     These  exceptions  are  overruled. 

The  judgment  is  affirmed. 


9890 

STATE  V.  WARING. 
(95  S.  E.  143.) 

1.  Criminal  Law — Continuance — Affidavit. — Accused's  affidavit  for 
continuance  that  he  believed  a  person  desired  as  a  witness  would 
testify  to  certain  facts  because  she  was  truthful,  and  he  knew  such 
facts  to  be  true,  etc.,  held  a  sufficient  compliance  with  rule  27, 
requiring  such  affidavits  to  state  the  facts  deponent  believes  an 
absent  witness  would  testify  to,  and  the  grounds  of  such  belief. 

2.  Witnesses  —  Compelling  Attendance  —  Bench  Warrant. —  In  a 
criminal  trial,  a  bench  warrant  for  a  sick  witness  is  properly 
refused,  where  bringing  her  into  Court  would  have  endangered 
her  life. 

3.  Criminal  Law — Proceedings — Presumptions. — The  proceedings  of 
the  Court  of  Sessions,  which  is  a  Court  of  general  jurisdiction, 
are  presumably  regular;  and  it  will  be  presumed  that  the  clerk  of 
the  Court  of  Sessions,  when  reading  a  manslaughter  verdict,  prop- 
erly asked  the  jury  if  it  was  their  verdict. 

4.  Homicide — Verdict — Sufficiency. — Where  the  record  shows  the 
jury  returned  a  verdict  "Guilty  of  manslaughter,"  and  the  indict- 
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Before  Peurifoy,  J.,  Colleton,  Summer  term,  1916. 
Reversed. 

Before  Sease,  J.,  Colleton,  Fall  term,  1916.     Affirmed. 

John  Waring  was  tried  at  the  Summer  term  of  the  Court 
of  General  Sessions,  1916,  Colleton  county,  on  the  charge 
of  murder,  before  his  Honor,  Judge  Peurifoy,  and  a  jury. 
He  was  convicted  of  manslaughter,  and  from  sentence 
appeals.  At  the  ensuing  term  of  the  Court  of  General  Ses- 
sions for  Colleton  county,  he  applied  for  a  writ  of  habeas 
corpus,  seeking  to  be  discharged  from  custody  upon  the 
ground  that  the  sentence  was  based  upon  an  illegal  verdict. 
Judge  Sease  refused  to  release  him,  and  from  his  refusal  he 
also  appeals. 

Mr.  R.  M,  Jeff  cries,  for  appellant,  cites:  As  to  defend- 
ant's right  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor:  Const.  1895,  art.  I,  sec.  18;  78  S.  C. 
264;  43  S.  C.  5.  As  to  right  to  have  a  venire  of  jd  men 
present  from  whom  to  select  the  jury:  Code,  vol.  I,  sec. 
4019;  100  S.  C.  248;  84  S.  E.  778.  As  to  improper  argu- 
ment of  the  prosecuting  attorney:  86  S.  C.  370;  Ann.  Cases 
1912a,  1016.  As  to  the  law  of  self-defense:  73  S.  C.  277; 
189  Pa.  641.  As  to  the  refusal  to  discharge  defendant  on 
writ  of  habeas  corpus:  L.  R.  A.  723;  12  Cyc.  689;  10  Cyc. 
1083 ;  13  R.  C  L.  195 ;  31  S.  C.  453 ;  2  Speer  371 ;  22  S.  C. 
L.  66;  10  S.  C.  L.  256;  4  S.  C.  296;  46  S.  C.  L.  673;  25 
S.  C.  L.  75;  12  S.  C.  L.  152;  13  S.  C.  L.  129;  17  S.  C.  63; 
107  La.  298;  31  Sou.  638;  55  Fla.  194;  46  Sou.  417;  46  La. 
Ann.  5 ;  14  Sou.  295 ;  Bish.  Crim.  Proc.  (3d  ed.),  par.  1012; 
152  N.  C.  79;  67  S.  E.  35;  13  W.  Va.  859;  151  N.  C.  177; 
69  S.  E.  771;  7  Ga.  App.  50;  66  S.  E.  149;  138  N.  C.  582; 
50  S.  E.  277]  105  Ga.  516;  31  S.  E.  488;  47  S.  C.  166;  54 
S.  C.  234;  12  Cyc.  261 ;  8  R.  C.  L.  120. 
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January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  appellant  was  indicted  for  murder.  When  the  case 
was  called  for  trial,  the  appellant  made  a  motion  for  con- 
tinuance and  supported  the  motion  with  the  following 
affidavit : 

"Personally  appeared  John  Waring,  who,  being  sworn, 
says  that  he  is  the  defendant  in  the  above  entitled  case ;  that 
one  Susan  Jenkins  {nee  Harrison)  is  a  material  witness  ii> 
his  defense  and  without  her  he  could  not  safely  go  to  trial ; 
that  he  is  informed  and  believes  that  the  said  Susan  Jenkins 
has  been  properly  subpoenaed  to  appear  to  testify  in  this 
cause ;  that  he  is  further  informed  and  believes  that  the  said 
Susan  Jenkins  is  in  a  critical  condition  of  health,  which 
would  render  same  dangerous  to  her  life  for  her  to  be 
brought  to  this  Court  to  testify,  and  that  this  is  not  intended 
merely  for  delay. 

"Deponent  further  states  that  he  believes  that  if  the  sai(J 
Susan  Jenkins  were  to  appear  in  Court  and  testify  her  testi- 
mony in  the  main  would  be  as  follows :  That  she  was  play 
ing  with  this  deponent  the  night  that  John  Washington  was 
shot;  that  John  Washington  brought  on  the  difficulty  lead- 
ing to  the  shooting  and  that  this  defendant  had  nothing 
whatever  to  do  with  it ;  that  while  playing  in  the  'ring*  she 
saw  deceased  come  up  to  defendant  and  slap  him,  at  the 
same  time  cursing  violently,  and  that  deceased  also  slapped 
her;  that  defendant  pleaded  in  a  quiet  manner  with  deceased 
to  refrain  from  such  conduct  and  language,  whereupon 
deceased  made  certain  violent  threats  against  this  defendant ; 
that  she  saw  in  the  hands  of  deceased  an  open  knife,  with 
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defendant  to  leave  the  room ; .  that  as  defendant  left  the 
room  he  stated  he  was  going  home  to  avoid  any  trouble; 
that  very  soon  after  they  left  the  room  she  heard  a  pistol 
fire  one  time ;  that  she  saw  the  deceased  leave  the  room  with 
a  knife  open ;  and  that  at  the  time  defendant  was  trying  to 
avoid  deceased  and  to  prevent  difficulty. 

"Deponent  further  states  that  the  ground  of  his  belief 
that  said  Susan  Jenkins,  if  present,  would  testify  as  above 
is  that  he  believes  said  Susan  Jenkins  to  be  a  truthful 
woman,  and  that  he  knows  that  the  above  is  what  occurred, 
all  of  which  should  have  been  within  the  knowledge  of  the 
said  Susan  Jenkins.     Duly  probated. 

"A  certificate  of  Deputy  Sheriflf  L.  C.  Padgett  was  filed 
showing  that  the  witness  had  been  duly  subpoenaed  to  appear 
in  the  Court." 

A  physician,  Dr.  W.  B.  Ackerman,  was  examined  in  open 
Court,  and  stated  that  he  had  made  a  physical  examination 
of  the  witness  and  it  would  be  dangerous  for  her  to  come  to 
Court.     Upon  this  showing  the  Court  ruled  : 

"The  case  cannot  be  continued  on  this  showing.  There 
is  nothing  before  the  Court  to  show  that  this  woman  would 
testify  to  the  facts  stated  here  whatever.  The  statement  of 
the  defendant  that  he  believes  her  to  be  a  truthful  woman  I 
do  not  think  is  sufficient.  I  think  that  before  the  Court 
would  exercise  its  discretion  of  forcing  the  State  to  admit 
this  testimony,  it  ought  to  have  as  near  as  possible  definite 
information  that  the  witness,  if  here,  would  testify  to  the 
facts  as  stated  in  the  affidavit.  Now,  the  only  thing  that 
the  Court  has  is  the  opinion  of  the  defendant  at  the  bar,  that 
this  is  a  truthful  woman  and  that  if  she  were  here  he  believes 
she  would  testify  to  the  facts,  because  he  knows  her  to  have 
been  there  too.  It  further  appears  that  counsel  had  the 
opportunity  to  examine  the  witness  and  to  discuss  the  case 
with  the  witness  and  find  out  what  she  knew  about  the  case. 
Of  course,  each  attorney  has  to  handle  his  case  in  his  own 
way.     I  merely  bring  to  the  attention  of  counsel  that  in 
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order  to  invoke  the  discretion  of  the  Court  counsel  must 
have  done  all  that  he  could.  Now,  if  counsel  had  talked  to 
this  witness  and  had  told  the  Court  that  she  would  testify 
to  these  facts,  then  the  Court  would  know  that  the  witness 
would  testify  to  these  facts  here.  But  the  Court  has  not  the 
testimony  of  counsel  or  of  anybody,  who  talked  with  the 
witness.  It  appears  to  the  Court,  so  far  as  the  Court  knows, 
that  nobody  has  ever  talked  to  this  witness  and  knows  what 
she  would  testify  to.  Not  even  the  defendant  himself  has 
talked  to  her.  But  the  defendant  says  he  believes  her  to  be 
a  truthful  woman  and  these  are  the  facts  and  I  believe  if  she 
were  here,  she  would  testify  to  them.  She  has  not  been 
seen,  so  far  as  the  Court  is  informed.  So  I  think  that  in 
view  of  the  fact  that  counsel  himself  has  not  discussed  it 
with  the  witness  nor  the  defendant  nor  anybody  else  in  the 
wide  world,  so  far  as  the  Court  knows,  and  we  do  not  know 
whether  she  did  say  she  would  testify  to  these  facts,  and  it 
only  comes  to  the  attention  of  the  Court  that  the  defendant 
believes  she  would  so  testify  because  she  was  present,  I  do 
not  think  that  ground  is  sufficient.  I  think  the  intent  of  the 
legislature  was  that  the  Court  would  have  such  facts  as 
would  lead  the  Court  to  believe  that  the  witness  would 
actually  testify  to  what  was  alleged  as  material  facts  in  the 
defense.  As  before  stated,  there  is  not  any  testimony 
before  the  Court  that  this  woman  would  actually  testify  at 
all  for  the  defense.  She  might  or  she  might  not.  She  has 
not  said  that  she  would,  so  far  as  the  Court  knows,  or  so  far 
as  counsel  for  the  defendant  knows.  It  is  a  belief  of  the 
defendant  because  he  thinks  she  is  a  truthful  woman.  Under 
these  circumstances  I  would  not  require  the  State  to  admit 
that  if  she  were  present  she  would  testify  to  that. 

"Now,  as  to  not  having  the  witness  bound  over,  why,  of 
course,  I  do  not  lay  so  much  by  that.  That  is  the  usual 
custom,  yet  counsel's  statement  that  he  has  been  unable  to 
give  his  attention  to  the  case  clears  that  up.  I  think  the 
Court  ought  to  have  such  facts  before  it  as  would  show  that 
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the  witness  would  actually  testify  to  those  facts  before  the 
testimony  can  be  admitted.  Therefore,  the  motion  is  over- 
ruled." 

•  1.  It  will  be  observed  that  the  motion  was  refused,  not  in 

the  exercise  of  discretion,  but  for  failure  to  comply  with  the 

rule;     Rule  27  says:  "A  party  applying  for  such 

1  postponement  on  account  of  the  absence  of  a  witness, 
shall  set  forth,  under  oath,  in  addition  to  the  fore- 
going matters,  what  fact  or  facts  he  believes  the  witness,  if 
present,  would  testify  to  and  the  grounds  of  such  belief. 

This  affidavit  complied  with  the  rule.  It  states  what  facts 
he  believes  the  witness  would  testify  to  and  the  grounds  of 
such  belief.  There  was  proof  before  the  Court  that  the 
appellant's  attorney  had  gone  to  the  home  of  the  witness  to 
get  an  interview  with  her,  but  had  refrained  from  demand- 
ing a  personal  interview  when  he  was  reliably  informed  of 
the  serious  nature  of  her  sickness.  The  law  does  not  require 
more. 

2.  The  application  for  the  bench  warrant  was  properly 

refused.     From  the  showing  made,  it  would  have 

2  endangered  the  life  of  the  witness  to  have  brought 
her  to  Court,  and  the  application  for  the  warrant  was 

properly  refused. 

There  are  other  exceptions  that  complain  of  error  in  the 
conduct  of  the  trial.  Inasmuch  as  a  new  trial  must  be 
ordered,  these  questions  are  academic,  and  do  not  properly 
now  arise. 

3.  The  record  shows  that  when  the  jury  returned  to  the 
Court  room  "the  jury  thereupon  retired  and  subsequently 
returned  and  reported  that  they  found  the  following  ver- 
dict, 'Guilty  of  manslaughter.'     The  same  was  there- 

3-5     upon  published  in  open  Court  by  the  clerk.     How- 
ever, an  inspection  of  the  indictment  shows  the  fol- 
lowing indorsement  written  thereon,  'Manslaughter,  T.  S. 
Jones,  Foreman.'     The  verdict  was  published  in  open  Court 
by  deputy  clerk  of  Court.     There  is  some  conflict  as  to  the 
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method  and  words  of  publication,  as  will  hereinafter  appear. 
This  verdict  was  the  basis  of  the  motion  for  a  writ  for 
habeas  corpus,  and  the  refusal  of  the  writ  of  habeas  corpus 
based  on  this  verdict  is  the  subject  matter  of  this  appeal" 

The  Court  of  Sessions  is  a  Court  of  general  jurisdiction, 
and  all  things  are  presumed  as  to  the  regularity  of  the  pro- 
ceedings. We  must,  therefore,  presume  that  when  the  clerk 
read  the  writing  on  the  indictment  he  asked  the  jury,  *'And 
this  is  your  verdict,  so.  say  ye  all."  The  case  does  not  show 
that  any  juror  replied  in  the  negative,  or  in  anyway 
expressed  a  dissent.  This  Court  sees  no  uncertainty  about 
this  verdict.  That  the  jury  intended  to  find  the  appellant 
guilty  of  manslaughter  is  clear.  The  finding  was  announced 
in  open  Court  and  a  correct  record  was  made.  At  common 
law  the  verdict  was  oral.  Am.  &  Eng.  Ency.  of  Law  (N. 
E.)  1042.  There  is  no  statute  nor  rule  of  Court  that 
changes  the  common  law  rule.  The  exceptions  complain 
that  Judge  Sease  refused  the  writ  of  habeas  corpus.  His 
Honor  did  not  refuse  the  writ,  but  refused  to  release  the 
prisoner  under  the  writ.  These  are  very  different  things 
and  we  see  no  error  in  his  refusing  to  discharge  the  prisoner. 

The  ruling  on  the  question,  a  discharge  of  the  prisoner,  is 
sustained,  but  the  order  refusing  a  continuance  is  reversed 
and  a  new  trial  ordered. 


9892 

BRANYAN  ET  AL.  v.  TRIBBLE  ET  AL. 
(95  S.  E.  137.) 

Deeds— Estate  Createi>— CoNniTioNAL  Fee— "Heirs  of  Her  Body" — 
"Children." — Deed  to  a  woman  "and  to  the  heirs  of  her  body/' 
to  have  and  to  hold  during  her  life,  at  her  death  "to  go  equally  to 
her  children,  should  she  leave  any,"  and,  in  case  she  died  leaving 

-  no  child  or  children,  to  go  to  her  legal  heirs,  created  a  conditional 
fee,  and  not  a  life  estate  with  remainder  to  her  children ;  it  being 
clearly  the  intention  of  the  grantor  to  convey  his  entire  estate, 
which  intention  would  be  defeated  by  interpreting  the  words  "heirs 
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of  her  body"  to  mean  "children,"  not  a  word  of  limitation  under 
such  circumstances,  since  there  were  no  other  words  of  limitation 
in  the  deed  by  which  the  children  could  take  the  fee  in  remainder, 
and  the  clause  that  in  case  she  died  leaving  no  child  or  children, 
etc.,  being  without  legal  effect,  since  she  did  not  die  without  leaving 
children. 

Before  Wilson,  J.,  Anderson,  Spring  term,  1917.  Af- 
firmed. 

Action  to  set  aside  a  judgment. 

Messrs,  Breazecde  &  Pearman,  for  appellant,  cite:  As 
to  construction  of  deed:  23  S.  C.  46;  23  S.  C.  238;  67  S.  C. 
130;  86  S.  C.  450;  91  S.  C.  293 ;  95  S.  C.  368;  89  S.  C.  561 ; 
23  S.  C.  235;  42  S.  C.  342;  12  L.  R.  A.  (N.  S.)  956,  and 
note.  As  to  time  within  which  to  bring  action:  Code  of 
Procedure,  sec.  137.  As  to  direct  proceedings:  24  S.  C. 
404;  R.  C.  L.,  vol.  XV,  p.  783 ;  13  N.  E.  156;  32  S.  E.  354. 

Messrs.  Bonham,  Wat  kins  &  Allen  and  /.  N.  Brown,  for 
respondents.  Messrs,  Bonham,  Wat  kins  &  Allen,  cite:  106 
S.  C.  486;L.  R.  A.  1916e,  312. 

January  28,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  to  set  aside  the  judgment  in  the  case  of 
J.  L.  Tribble,  plaintiff,  against  James  T.  Branyan  et  at., 
defendants,  on  the  following  grounds : 

"First,  because  the  plaintiffs  who  were  named  as  defend- 
ants in  said  action,  were  never  served  with  copies  of  the 
summons  or  any  other  notice  or  process  in  said  action  or 
proceeding,  and  had  no  notice  that  such  an  action  had  been 
brought  until  after  the  death  of  their  mother,  Mrs.  Nariza 
C.  Branyan,  in  January,  1915;  second,  because  the  appoint- 
ment of  the  guardian  ad  litem  for  the  defendants  therein 
was  procured  upon  the  application  of  D.  S.  Branyan,  who^ 
concealed  from  said  minors  the  pendency  of  said  action,  and 
was  acting  in  the  interest  of  the  plaintiff  in  said  action,  and 
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said  appointment  was,  therefore,  void  and  illegal;  third, 
because  the  said  guardian  ad  litem  did  not  represent  their 
interest,  in  that  he  failed  to  set  up  the  deed  under  which 
their  interests  were  vested  in  the  premises,  notwithstanding 
he  knew  of  the  existence  of  said  deed,  which  as  an  officer 
of  the  Court  it  was  his  duty  to  do;  fourth,  because  all  the 
proceedings  in  said  case  show  that  the  interests  of  the  plain- 
tiflfs  in  thepremises  in  question,  under  the  deed  by  which  they 
now  claim  them,  and  under  which  instrument  they  had  an 
interest  in  remainder  at  the  time,  was  not  before  the  Court 
for  adjudication,  and  their  rights  were  not  adjudicated  by 
the  order  therein;  fifth,  that  they  were  denied  their  constitu- 
tional rights,  in  that  said  order  was  obtained  in  a  proceeding 
in  which  they  were  deprived  of  their  property  without  due 
process  of  law,  and  were  denied  the  equal  protection  of  the 
laws." 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  shows  upon  its  face  that  the  plaintiffs  have 
no  interest  in  the  land  therein  described,  for  the  reason  that 
the  deed  under  which  they  claim  conveyed  a  fee  conditional 
to  Nariza  C.  Branyan,  which  was  conveyed  by  her  after  the 
birth  of  issue.  His  Honor,  the  Circuit  Judge,  sustained  the 
demurrer. 

The  following  is  a  copy  of  the  deed : 

"Know  all  men  by  these  presents  that  I,  James  Arm- 
strong, of  said  State  and  county,  for  and  in  consideration  of 
the  love  and  aflfection  which  I  bear  to  Nariza  C.  Branyan, 
wife  of  David  S.  Branyan,  and  in  further  consideration  of 
one  dollar  to  me  paid  by  the  said  Nariza  C.  Branyan  (the 
receipt  whereof  is  hereby  acknowledged),  have  given, 
granted  and  released  unto  the  said  Nariza  Branyan  and  to 
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and  singular  the  rights,  members,  hereditaments  and  appur- 
tenances to  the  same  belonging  or  appertaining.  To  have 
and  to  hold  the  said  tract  of  land  unto  the  said  Nariza  C. 
Branyan  during  her  natural  life,  and  at  her  death  to  go 
equally  to  her  children,  should  she  leave  any,  and  in  case  the 
said  Nariza  C.  Branyan  should  die,  leaving  no  child  or  chil- 
dren, then  said  tract  of  land  to  go  to  the  legal  heirs  of  the 
said  Nariza  C.  Branyan,  her  husband  having  a  life  estate 
should  she  die  first.  And  further,  it  is  expressly  under- 
stood the  free  use  and  occupancy  of  said  tract  of  land  is 
reserved  to  myself  and  my  wife,  Elizabeth  Armstrong,  dur- 
ing our  natural  lives,  and  at  our  death  the  said  Nariza  C. 
Branyon  will  have  the  free  use  and  occupancy,  rents  and 
profits  of  said  tract  of  land  for  and  during  her  natural  life, 
not  subject  to  the  debts,  contracts  or  liabilities  of  her  pres- 
ent husband  or  any  future  husband  and  at  her  death  to  be 
disposed  of  as  before  directed.  And  I  hereby  warrant  and 
defend  the  said  tract  of  land  unto  the  said  Nariza  C.  Bran- 
yan as  aforesaid  from  all  other  persons  claiming  by  or 
under  me. 

"In  witness  whereof,  I  have  hereunto  assigned  my  name 
and  affixed  my  seal  the  eighteenth  day  of  March,  1869. 
James  Armstrong.  (Seal.)  Signed,  sealed  and  delivered 
in  the  presence  of  E.  C.  Mosely.     G.  M.  Mattison." 

The  appellants'  attorneys  contend  that  Nariza  C.  Bran- 
yan took  under  the  deed  only  a  life  estate,  and  that  her  chil- 
dren took  as  remaindermen.  In  the  first  place,  their  con- 
struction of  the  deed  is  dependent  upon  the  proposition  that 
the  words  "heirs  of  her  body"  were  used  in  the  sense  of 
"children."  It  was  clearly  the  intention  of  the  grantor, 
James  Armstrong,  to  convey  his  entire  estate  in  the  land. 
The  words  "heirs  of  her  body"  cannot  be  interpreted  to 
mean  "children"  without  defeating  such  intention,  as  the 
word  "children,"  under  such  circumstances,  is  not  a  word  of 
limitation,  and  there  are  no  other  words  of  limitation  in  the 
deed,  by  which  the  children  could  take  the  fee  in  remainder. 
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Williams  v.  Cause,  83  S.  C.  265,  65  S.  E.  241.  In  cases 
where  the  word  "children**  is  used  in  the  sense  of  "heirs  of 
the  body/*  it  is  a  word  of  limitation,  but  when  the  words 
"heirs  of  the  body"  mean  "children,"  the  latter  is  never  a 
word  of  Hmitation.  The  words  "in  case  the  said  Nariza  C. 
Branyan  should  die  leaving  no  child  or  children,  then  the 
said  tract  of  land  to  go  to  the  legal  heirs  of  the  said  Nariza 
C.  Branyan,"  are  without  force  and  effect,  for  the  reason 
that  there  was  a  failure  of  the  condition,  upon  which  the 
^'legal  heirs"  of  Nariza  C.  Branyan  were  to  take,  as  she  did 
not  die  without  leaving  children.  Our  conclusion  is  that 
Nariza  C.  Branyan  took  a  fee  conditional  in  the  land,  and 
that  she  disposed  of  the  same  after  the  birth  of  issue,  thereby 
conveying  the  fee. 

This  Court  is  satisfied  with  the  findings  of  his  Honor,  the 
Circuit  Judge,  that  there  was  no  fraud,  and  that  the  Court 
had  jurisdiction  of  the  parties. 

The  case  of  Gladden  v.  Chapman,  106  S.  C.  486,  91  S.  E. 
796,  and  Barfield  v,  Barnes,  108  S.  C.  1,  93  S.  E.  425,  show 
that  all  other  exceptions  must  be  overruled. 

Judgment  affirmed. 

Messrs.  Justices  Watts,  Eraser  and  Gage  concur. 
Mr.  Justice  Hydrick  did  not  sit  in  this  case. 


9895 

HODGE  V.  PIEDMOXT  &  N.  R.  CO. 
(95  S.  E.  138.) 

1.  Arrest — Duty  to  Exhibit  Warrant. — An  arrest  by  a  special  con- 
stable whose  authority  is  unknown  to  plaintiff  is  wrongful  when  he 
refuses  to  exhibit  the  warrant  pursuant  to  plaintiff's  request. 

2.  False  Imprisonment — Railroafs — Passengers — Arrest. — Defend- 
ant railroad  held  liable  where  its  conductor  aided  a  special  con- 
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Before  Mauldin,  J.,  Spartanburg,  Spring  term,  1917. 
Affirmed. 

Action  by  Anderson  Hodge,  for  false  arrest,  against 
Piedmont  and  Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Messrs.  Geo.  W.  Nicholls,  John  Gary  Bvans  and  /.  G. 
Gdbraith,  for  appellant,  cite:  As  to  sufficiency  of  warrant: 
29  S.  C.  180;  81  S.  C.  131 ;  40  S.  C.  298.  As  to  conductor 
assisting  in  the  arrest:  Code  of  Laws,  sec.  3273;  80  S.  C. 
332. 

Messrs.  Sanders  &  DePass  and  P.  D.  Barron,  for 
respondent,  cite:  As  to  conductor  assisting  in  the  arrest: 
Vol.  I,  Code  of  Laws  1912,  sec.  3273;  Crim.  Code,  sec. 
672;  64  S.  C.  326;  vol.  I,  Code  of  Laws  1912,  sec.  3274; 
Hutchison  on  Carriers,  vol.  H  (2d  ed.),  p.  1132;  9  S.  C. 
308;  2  Strobh.  74;  70  S.  C.  72;  53  S.  C.  150;  9  S.  C.  317; 
Hutchison  on  Carriers,  vol.  H,  p.  1122. 

January  29,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  plaintiff  claims  that  while  he  was  a  passenger  on  the 
defendant's  train,  a  man  named  Haddon,  who  claimed  to  be 
a  constable,  came  into  the  car  in  which  the  plaintiff  was  rid- 
ing and  forcibly  arrested  him ;  that  he  demanded  the  produc- 
tion of  the  warrant  for  his  arrest,  but  Haddon  refused  to 
produce  it;  and  that  the  conductor  of  defendant's  car 
assisted  in  the  arrest,  with  full  knowledge  of  the  demand  for 
and  refusal  to  produce  the  warrant.  The  judgment  was 
for  the  plaintiff  and  the  defendant  appealed  upon  16  excep- 
tions. The  appellant  reduced  these  to  the  statement  of  three 
questions  in  its  argument.  There  is  really  only  one  ques- 
tion of  law  in  this  case. 

The  plaintiff  claims  that  he  demanded  the  production  of 
the  warrant.     The  defendant  denies  that  the  demand  was 
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made.  That  was  a  question  for  the  jury.  The  exact 
amount  of  participation  of  the  conductor  is  also  in  dispute, 
but  that  also  is  a  question  for  the  jury. 

The  question  of  law  is:  If  the  plaintiff  did  demand  the 
production  of  the  warrant  and  it  was  refused,  was 
1,2    the  arrest  unlawful?     The  answer  to  that  question 
is :  It  was. 

In  Corpus  Juris,  vol.  V,  pp.  393,  394,  we  find : 

Sec.  17.  "When  Arrest  Made  by  Private  Person  or  One 
Not  Known  as  Peace  Officer, — An  officer  not  commonly 
known  as  such,  or  one  who  is  acting  outside  of  his  proper 
and  well  known  jurisdiction,  must  give  notice  of  his  author- 
ity to  the  one  sought  to  be  arrested,  either  by  showing  his 
warrant  when  demanded,  or  at  least  by  giving  the  substance 
of  the  warrant.  If  he  neglects  or  fails  to  do  so,  resistance 
on  the  pat:t  of  the  person  whom  he  seeks  to  arrest  will  be 
justified.  And  this  rule  is  particularly  applicable  where  the 
arrest  is  made  by  one  specially  deputized  for  this  purpose, 
whose  official  character  and  purpose  would  not  ordinarily 
be  known  or  recognized." 

Mr.  Haddon  was  special  constable  to  make  this  arrest, 
and  it  was  his  duty  to  show  the  warrant.  When  he  refused 
to  show  it  (if  the  plaintiff  did  not  know  that  Mr.  Haddon 
was  specially  authorized),  plaintiff  had  the  right  to  resist, 
and  should  have  had  the  protection  of  the  defendant  whose 
passenger  he  was.  The  defendant's  conductor  assisted  in 
the  arrest,  if  the  demand  for  the  production  of  the  warrant 
was  made  and  refused,  as  stated.  That  depended  upon  a 
question  of  fact  and  was  a  question  for  the  jury. 

The  exceptions  are  overruled  and  the  judCTient  affirmed. 
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JOSEY  V.  SMITH  BT  AL. 

(95  S.  E.  133.) 

Mortgages— Appointment  of  Receiver.— A  mortgage  clause,  that  the 
mortgagor  should  hold  and  enjoy  the  premises  until  default  in  pay- 
ment, did  not  imply  an  agreement  to  surrender  after  default,  which 
warranted  appointment  of  receiver  upon  the  mortgagee's  applica- 
tion, in  the  absence  of  a  pledge  of  the  rents  and  profits;  for,  the 
mortgagor  being  the  legal  owner  until  foreclosure,  an  agreement 
to  retain  a  part  of  his  right  will  not  be  construed  as  surrender  of 
all  other  rights. 

Before  Memminger,  J.,  at  chambers,  Bishopville,  March 
5,  1917. 

Appeal  from  order  appointing  receiver.     Reversed. 

Mr.  A.  B,  Stuckey,  for  appellant,  cites:  32  S.  C.  134;  34 
S.  C.  77;  Code  of  Procedure  2075;  28  S.  C.  184;  33  S.  C. 
251. 

Messrs.  L.  D.  Jennings  and  A.  S.  Harby,  for  respondents. 

January  29,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  respondent  makes  a  clear  statement  of  the  issue,  in 
part,  as  follows : 

"This  is  an  action  brought  by  the  plaintiff  for  an  account- 
ing on  the  part  of  the  defendant,  Martha  C.  Smith,  as  to  the 
payments  made  on  a  mortgage  owned  by  her,  and  to  redeem 
the  mortgaged  premises.  The  defendant,  Martha  C.  Smith, 
served  a  verified  answer,  set  out  in  the  case,  and  on  this 
answer,  moved  for  the  appointment  of  a  receiver.  This 
motion  having  been  granted,  the  plaintiff  appeals. 

"Statement  of  Issues.  There  is  only  one  issue  in  the  case, 
to  wit,  whether  or  not  the  Judge  should  have  appointed  a 
receiver  for   the  mortgaged  premises.     The  exception  sug- 
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gests  two  reasons  why  the  appointment  was  erroneous,  to 
wit: 

"(1)  That  there  was  no  provision  in  the  mortgage  con- 
tract authorizing  the  appointment  of  a  receiver. 

"(2)  That  the  mortgage  contract  contained  no  assign- 
ment of  the  rents  and  profits,  or  other  use,  of  the  mortgaged 
premises. 

"Argument.  We  concede,  at  the  outset,  the  rule 
announced  in  the  cases  of  Association  v,  Childs,  67  S.  C. 
251,  45  S.  E.  167,  and  Seignious  v.  Pate,  32  S.  C.  134,  10 
S.  E.  880,  17  Am.  St.  Rep.  846,  but  contend  that  these  deci- 
sions are  not  binding  on  us  in  the  present  case.  These  cases 
held  that  a  mortgagee  is  not  entitled  to  the  appointment  of  a 
receiver,  in  the  absence  of  a  pledge  of  the  rents  and  profits 
in  the  mortgage." 

The  respondent  relies  upon  the  following  clause  of  the 
mortgage  to  sustain  the  appointment  of  a  receiver : 

**And  it  is  agreed  by  and  between  the  said  parties  that 
Jack  J.  Josey  is  to  hold  and  enjoy  the  said  premises  until 
default  of  payment  shall  be  made." 

The  respondent  claims  that  an  agreement  to  hold  until 
default  implies  an  agreement  to  surrender  after  default. 
We  have  been  cited  to  no  authority  (we  know  of  none)  that 
warrants  such  construction.  The  mortgagor  is  the  legal 
owner  until  foreclosure,  and  an  agreement  to  retain  a  part 
of  his  right  will  not  be  construed  as  surrender  of  all  other 
rights. 

The  order  appointing  a  receiver  is  reversed. 


Digitized  by  VjOOQIC 


Melton  v.  Coram  met  Mills.  67 


Rep.]  October  Term,  1917. 


9898 

MELTON  V.  COHANNET  MILLS. 

(95  S.  E.  135.) 

Master  and  Servant— Injury  Received  Outside  Scope  of  Employ- 
ment.— A  teamster  in  employ  of  cotton  mills  company,  having  no 
duties  in  company's  ginhouse,  was  not  entitled  to  recover  from 
the  company  for  injuries  received  there  while,  as  a  volunteer,  he 
was  assisting  a  fellow-servant,  where  such  injuries  were  due  to  his 
own  carelessness. 

Before  Rice,  J.,  Spartanburg,  Spring  term,  1916. 
Reversed. 

Action  by  J.  A.  Melton  against  Cohannet  Mills.  From 
judgment  for  plaintiff,  defendant  appeals. 

Messrs.  Nicholls  &  Nicholls  and  John  Gary  Evans,  for 
appellant,  cite:  As  to  proximate  cause:  58  S.  C.  493;  61  S. 
C.  494.  As  to  assumption  of  risk:  191  U.  S.  64-68;  86  S. 
C.  130;  55  S.  C.  483;  79  S.  C.  508;  79  S.  C.  346;  21  S.  C 
547;  55  S.  C.  101 ;  55  S.  C.  483;  72  S.  C.  237;  22  S.  C  264; 
Labatt  on  Master  and  Servant,  sees.  263,  264,  279;  102  S. 
C.  402;  87  S.  C.  213;  61  S.  C.  468;  80  S.  C.  239;  107  vS. 
C.  99. 

Messrs.  S.  G.  Finley  and  Sanders  &  DePass,  for  respond- 
ent. 

January  30,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justici-: 
Watts. 

This  was  an  action  for  damages  for  alleged  personal 
injuries  to  the  plaintiff,  and  was  tried  before  Judge  Rice, 
and  a  jury,  at  Spartanburg,  S.  C,  April  4,  1916,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $1,800  actual  dam- 
ages and  $200  punitive  damages.  After  entry  of  judgment 
defendant  appealed,  and  by  three  exceptions  imputes  error 
and  seeks  reversal. 
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The  first  exception  alleges  error  in  not  granting  defend- 
ant's motion  for  a  directed  verdict  in  favor  of  defendant  on 
the  following  grounds:  (1)  Because  there  is  no  evidence 
showing  that  any  negligence  existed  on  the  part  of  the  com- 
pany which  could  in  any  manner  be  referred  to  as  the  proxi- 
mate cause  of  any  injury  to  the  plaintiff;  (2)  because  the 
undisputed  evidence  shows  that  the  plaintiff  was  employed 
as  a  teamster,  an  entirely  separate  and  distinct  occupation, 
having  no  relation  whatever  to  the  work  that  he  was  per- 
forming when  the  injury  occurred; /3)  that  the  undisputed 
evidence  shows  that  the  plaintiff  was  a  teamster,  whose 
duties  were  outside  of  the  ginhouse,  the  place  of  the  acci- 
dent, and  that  the  plaintiff  was  not  ordered  by  any  superior 
officer  to  do  the  work  which  he  was  performing  when  he  is 
alleged  to  have  been  injured;  (4)  that  the  danger  to  which 
the  plaintiff  was  subjected,  if  at  all,  was  obvious,  easily  seen, 
and  to  a  man  exercising  due  care  and  prudence  no  injury 
could  have  occurred,  and,  therefore,  the  servant  assumed 
the  risk,  if  any;  (5)  because  the  undisputed  evidence  in  the 
case  shows  that  the  plaintiff  knew  of  the  condition  of  the 
gin  upon  which  he  is  alleged  to  have  been  injured,  and  that 
the  condition  as  he  found  it  was  assumed  by  him,  or,  rather, 
the  risk  was  assumed  by  him  in  the  circumstances.  Defend- 
ant's counsel  also  moved  separately  for  a  direction  of  the 
verdict  as  to  punitive  damages,  for  the  reason  that  there  is 
no  evidence  in  the  case  upon  which  punitive  damages  can  be 
based.  The  evidence  shows  that  the  plaintiff  was  employed 
as  a  teamster;  that  he  had  no  duties  whatever  in  the  gin- 
house. 

The  evidence  shows  conclusively  that  the  plaintiff  was  n  >t 
engaged  in  the  scope  of  his  employment  when  he  was 
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seed  and  putting  them  in  the  gin.  The  evidence  shows  that 
the  moat  board  was  not  intended  as  a  protection  to  feeding 
the  gin,  but  to  regulate  the  passage  of  the  moats,  and  was 
behind  the  saws,  and  put  there  to  carry  the  moats  back  to  the 
rear.  The  absence  of  the  moat  board  was  not  in  any  man- 
ner connected  with  the  business  which  plaintiff  was  requested 
to  perform,  to  wit,  removing  the  seed.  The  moat  board 
was  not  put  there  to  be  in  any  manner  connected  with  the 
performance  of  that  business,  but  was  intended  to  regulate 
the  passage  of  the  moats  and  carry  them  back  to  the  rear  and 
was  behind  the  gin  saws.  Moat  boards  are  back  of  the 
saws,  not  in  front.  When  plaintiff  brought  the  pitchfork 
Bradley  took  it  from  him,  and  pitched  the  seed  up  in  the  gin 
from  the  floor.  As  Bradley  left  for  another  gin  plaintiff 
dropped  on  his  knees  and  went  to  throwing  the  remnant  of 
seed  left  by  Bradley  into  the  breast  of  the  gin.  He  found 
a  moat  with  the  seed,  and,  instead  of  throwing  it  with  the 
seed  into  the  gin,  where  the  seed  ought  properly  to  be  fed 
to  the  gin,  he  attempted  to  throw  it  into  a  hole  underneath 
the  gin,  and,  missing  his  mark,  the  saws  caught  his  finger 
and  inflicted  the  injuries.  He  knew  the  hole  was  there,  and 
he  knew  the  saws  were  there. 

The  testimony  shows  beyond  dispute  that  the  hole  being 
there  did  not  expose  the  saws  or  impair  the  safety  of  the 
gin.  The  act  of  plaintiff  in  throwing  the  moats  under  the 
gin  had  no  connection  whatever  with  the  work  that  he  was 
engaged  in  and  employed  to  do.  The  master  could  not 
assume  that,  instead  of  feeding  the  seed  to  the  gin  he  would 
poke  his  hand  in  a  hole  behind  the  saws  past  the  moat  board 
to  put  the  moats  in.  Had  plaintiff  raked  off  the  seed  and 
threw  them  in  where  cotton  goes  in  the  gin  he  would  not 
have  been  injured.  The  evidence  conclusively  shows  that 
the  proximate  cause  of  injury  was  plaintiff's  own  careless- 
ness and  voluntary  acts  on  his  part  in  doing  something  that 
he  was  not  required  or  requested  to  do.     His  Honor  was  in 
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error  in  not  directing  a  verdict  in  favor  of  the  defendant. 
The  case  is  reversed,  and  complaint  dismissed. 
Reversed. 
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FIRST  NAT.   BANK  OF  HARTSVILLE  v.  WOOD  BT  AL. 
(95  S.  E.  140.) 

1.  Bills  and  Notes — Negotiability. — Under  Negotiable  Instruments 
Act  (Laws  1914,  p.  668),  a  note  is  negotiable  when  the  payee's 
name  is  left  blank,  when  it  passes  by  delivery,  or  when  payable  to 
the  order  of  a  fictitious  or  nonexisting  person,  and  such  fact  was 
known  to  the  person  making  it  so  payable. 

2.  Bills  and  Notes — When  Not  Negotiable. — Under  Negotiable 
Instruments  Act,  a  note  is  not  negotiable  if  payable  to  a  known 
and  existing  person  unless  he  endorses  it,  or,  if  the  payee's  name  is 
inserted,  unless  such  payee  indorses  the  note. 

3.  Bills  and  Notes — "Material  Alteration" — Indorser's  Liabiuty. 
— Where  defendants  indorsed  a  note  and  returned  it  to  the  maker 
with  the  payee's  name  left  blank,  the  maker  exhausted  his  implied 
authority  by  inserting  a  payee's  name,  and  the  subsequent  addition 
of  the  words  "or  bearer"  was  a  material  alteration  under  the 
Negotiable  Instrument's  Act  rendering  defendant  indorsers  not 
liable. 

Before  DeVore,  J.,  Darlington,  Fall  term,  1916. 
Reversed  as  to  appellants  and  affirmed  as  to  other  defend- 
ants. 

Action  by  the  First  National  Bank  of  Hartsville,  S.  C.,. 
against  D.  E.  Wood,  W.  B.  Gay,  I.  M.  Johnson  and  others. 
Judgment  for  plaintiff,  and  the  named  defendants  appeal. 

Messrs.  B.  Earle  Thornwell  and  B.  O.  Woods,  for  appel- 
lants, cite:  As  to  alteration  of  note  after  delivery:  32  S.  C 
238;  91  S.  C.  138;  2d  Am.  &  Eng.  Ency.  of  Law  183;  91 
S.  C.  135;  Joyce  on  Defenses  to  Commercial  Paper,  sec. 
161 ;  2d  Corpus  Juris  1206;  8  Corpus  Juris  728;  23  L.  R.  A. 
599;  37  Am.  Rep.  68;  10  Amer.  St.  Rep.  238;  86  Amer.  St. 
Rep.  95-107;  Brannon's  Negotiable  Instrument  Law  127,. 
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notes,  sees.  124  and  125;  Dudley  243;  81  Amer.  St.  Rep. 
107;  31  Conn.  170;  86  Am.  St.  Rep.  109;  Corpus  Juris,  vol. 
VIII,  182;  160  Fed.  245. 

Messrs.  Miller  &  Lawson,  for  respondent,  cite:  As  to 
alteration  of  written  instruments:  2  C.  J.  1223 ;  35  S.  C.  Eq. 
(14  Rich.  Eq.)  69;  1  R.  C.  L.  994;  2  C.  J.  1225;  35  Va. 
(Leigh)  43;  36  Am.  Dec.  767;  8  C.  J.  203;  28  Stats.  672; 
28  Stats.  671;  2  C.  J.  1225;  1  R.  C.  L.  1026;  3  Rich.  Law 
133  (45  Am.  Dec.  764) ;  8  S.  C.  290  (28  A.  R.  294) ;  6 
Rich.  L.  497;  1  L.  R.  A.  648;  13  S.  C.  338;  75  S.  C.  255 
(55  S.  E.  529)  ;  78  S.  C.  531  (59  S.  E.  639)  ;  50  A.  D.  632 ; 
49  A.  D.  790;  75  A.  D.  330;  8  S.  C.  290;  13  S.  C.  358;  1 
Dan.  on  Negotiable  Instruments,  sec.  599;  3  McCord  480; 
231  Fed.  76  (L.  R.  A.  1916f,  289) ;  35  N.  J.  L.  (10  Am. 
Rep.  232)  ;  109  Minn.  85  (122  N.  W.  363) ;  3  Page  Const., 
sees.  1514,  1515;  22  Mich.  257;  Ann.  Cases  1914a,  p.  59 
(note)  ;  2  C.  J.  1233  and  1236;  18  Ann.  Cases,  223;  2  Cyc. 
152;  1  R.  C.  L.  983;  2  Cyc.  152;  69  S.  C.  65  ri04  Am.  St. 
Rep.  791) ;  2  Don.  Neg.  Inst.  (3d  ed.),  sec.  1373;  2  Ency. 
Law  (2d  ed.)  214;  45  S.  C.  46;  37  S.  C.  145;  2  C.  J.  1256; 
R.  C.  L.  1033;  2  C.  J.  1279;  17  S.  C.  477;  24  S.  C.  359;  46 
8.  C.  220;  59  S.  C.  591 ;  66  S.  C.  18. 

January  30,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chiicf 
Justice  Gary. 

This  is  an  action  on  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

"The  People's  Bank,  Hartsville,  S.  C.  $500.00.  Harts- 
ville,  S.  C,  Oct.  8,  1914.  Jan.  1,  1915,  after  date  I  promise 
to  pay  to  the  order  of  C.  McDonald,  or  bearer,  at  the  Peo- 
ples Bank,  Hartsville,  S.  C,  five  hundred  dollars,  with  dis- 
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attorney.  Value  received.  No...  Jan.  1st,  1915.  Due 
652.     D.  E.  Wood." 

The  words  *'or  bearer"  appear  in  face  of  note  in  different 
ink  and  writing. 

The  following  indorsements  in  their  order  of  indorse- 
ment, appear  upon  the  back  of  the  note : 

"W.  T.  De  Witt,  W.  B.  Gay,  L.  A.  Wood,  I.  M.  Johnson, 
G.  B.  Newsome.  Indorsed  without  any  recourse  on  me.  G. 
McDonald." 

Across  the  face  of  the  note : 

"Hartsville,  S.  C,  ,  1915.  Protested  for  nonpay- 
ment.    E.  P.  Rogers,  Notary  Public.     Charges,  $1.25." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  demanded,  and  the  defendants,  W.  B.  Gay 
and  I.  M.  Johnson,  appealed. 

The  appellants  )nterposed  as  a  defense  that  the  name  of 
C.  McDonald  was  inserted  in  the  note  as  payee  before  it 
was  delivered  to  D.  E.  Wood,  the  maker,  for  whose  accom- 
modation they  indorsed  it,  and  that  the  words  "or  bearer" 
were  inserted  thereafter,  by  the  cashier  of  the  said  bank, 
under  the  direction  of  the  maker  before  the  note  was  negoti- 
ated ;  that  the  said  alteration  was  material  and  destroyed  the 
negotiability  of  the  note.  It  was  admitted  that  the  words, 
"Indorsed  without  any  recourse  on  me,"  over  the  signature 
of  McDonald,  as  well  as  McDonald's  signature,  were 
inserted  after  the  maturity  of  the  note,  and  shortly  before 
the  commencement  of  this  action. 

His  Honor,  the  presiding  Judge,  charged  the  jury  that,  if 
C.  McDonald  was  named  in  the  note  as  payee  before  it  was 
delivered  to  D.  E.  Wood,  the  maker,  by  the  defendants,  with 
their  indorsements  thereon  for  his  accommodation,  then  the 
alteration  of  the  note  by  adding  the  words  "or  bearer"  was 
material,  and  destroyed  its  negotiability,  but,  if  the  name  of 
the  payee  was  left  blank,  and  the  name  of  C.  McDonald  was 
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direction  of  the  maker  before  the  note  was  issued  to  the 
bank  was  immaterial,  and  did  not  destroy  its  negotiability. 

When  the  note  was  indorsed  by  the  defendants,  it  was  the 
expectation  of  D.  E.  Wood  to  borrow  the  money  from  C. 
McDonald,  who  refused  to  make  the  loan.  He  then  endeav- 
ored to  negotiate  the  loan  with  the  plaintiff.  The  cashier 
of  the  bank  testified  that  the  name  of  C.  McDonald  was  not 
in  the  note  as  payee  at  that  time,  and  that  the  blank  for  the 
name  of  the  payee  had  not  been  filled ;  that  when  D.  E.  Wood 
came  again  the  blank  had  been  filled  by  inserting  the  name  of 
C.  McDonald  as  payee ;  that  he  added  the  words  "or  bearer" 
by  direction  of  D.  E.  Wood  and  then  discounted  the  note. 

The  vital  question  in  the  case  is  whether  there  was  error 
on  the  part  of  his  Honor,  the  Circuit  Judge,  in  ruling  that, 
if  the  name  of  the  payee  was  left  blank  when  it  was  indorsed 
by  the  defendants,  and  the  maker  afterwards  filled  the  blank 
by  inserting  the  name  of  C.  McDonald,  the  negotiability  of 
the  note  was  not  destroyed  by  the  addition  of  the  words  "or 
bearer." 

Section  9  of  the  act  relating  to  negotiable  instruments 
(Laws  1914,  p.  670)  provides: 

"The  instrument  is  payable  to  bearer:  (1)  When  it  is 
expressed  to  be  so  payable ;  or 

"(2)  When  it  is  payable  to  a  person  named  therein,  or 
bearer ;  or 

"(3)  When  it  is  payable  to  the  order  of  a  fictitious  or 
nonexisting  person,  and  such  fact  was  known  to  the  person 
making  it  so  payable ;  or 

"(4)  When  the  name  of  the  payee  does  not  purport  to  be 
the  name  of  any  person." 

Section  14  is  as  follows : 

"Where  the  instrument  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  thereof  has  a  prima  facie 
authority  to  complete  it,  by  filling  up  the  blanks  herein. 
*  *  *  In  order,  however,  that  any  such  instrument  when 
completed,  may  be  enforced  against  any  person  who  became 
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a  party  thereto,  prior  to  its  completion,  it  must  be  filled  up- 
strictly  in  accordance  with  the  authority  given  and  within  a 
reasonable  time.  But  if  any  such  instrument,  after  comple- 
tion, is  negotiated  to  a  holder  in  due  course,  it  is  valid  and 
effectual  for  all  purposes  in  his  hands,  and  he  may  enforce 
it  as  if  it  had  been  filled  up  strictly  in  accordance  with  tlie 
authority  given  and  within  a  reasonable  time." 

Section  30  provides  that :  **If  payable  to  bearer,  it  is  nego« 
tiated  by  delivery;  if  payable  to  order  it  is  negotiated  by  the 
indorsement  of  the  holder  completed  by  delivery." 

Section  124  is  as  follows:  "Where  a  negotiable  instru- 
ment is  materially  altered  without  the  assent  of  all  parties 
liable  thereon,  it  is  avoided." 

Section  125  is  as  follows :  "Any  alteration  which  changes 
*  *  *  number  or  the  relation  of  the  parties  *  *  ♦  or  any 
other  change  or  addition  which  alters  the  effect  of  the  instru- 
ment in  any  respect  is  a  material  alteration." 

A  note  is  negotiable:   (1)   When  the  name  of  the  payee 
is  left  blank,  in  which  case  it  passes  by  delivery;  (2)  when 
it  is  payable  to  the  order  of  a  fictitious  or  nonexisting  per- 
son, and  such  fact  was  known  to  the  person  making 
1,2     it  so  payable,  but  it  is  not  negotiable  if  payable  to  a 
known  and  existing  person,  unless  he  indorses  it; 
and  (3)  when  the  name  of  the  payee  is  inserted  unless  he 
indorses  the  note. 

The  maker  has  the  prima  facie  authority  to  insert  the 

name  of  the  payee,  but  he  must  act  in  strict  accordance  with 

his  implied  authority.     When  he  has  inserted  the  name  of 

the  payee,  his  authority  is  thereby  exhausted,  and  the 

3       note   from  that  moment  has  relation  back  to  the 
delivery  of  the  note  to  the  maker  by  the  indorsers, 
and  has  the  same  force  and  effect  as  if,  the  name  of  the 
payee  had  been  originally  inserted. 
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As  between  the  indorser  and  third  persons,  the  maker  must, 
under  such  circumstances,  be  deemed  to  be  the  agent  of  the 
indorser,  and  as  acting  under  his  authority.  *  ♦  ♦  When  the 
blank  was  filled  in  pursuance  of  the  authority  implied  by  the 
delivery  of  the  note  to  the  maker,  it  had  relation  back  to  the 
indorsement,  and  took  effect  as  if  the  note  were  then  perfect ; 
for  the  cases  show  that,  when  a  signature  is  written  to  a 
paper  which  is  intended  to  have  the  operation  of  a  negotia- 
ble instrument,  it  becomes  such  when  perfected  from  the 
time  when  it  was  signed  so  as  to  support  the  allegation  that 
the  party  made  or  indorsed  the  note  or  bill."  Aiken  v, 
Cathcart,  3  Rich.  133,  45  Am.  Dec.  764,  cited  with  approval 
in  Bank  v.  Mahon,  75  S.  C.  255,  55  S.  E.  529. 

The  authority  to  complete  the  note  by  inserting  the  name 
of  the  payee  does  not  authorize  the  maker  to  alter  the  note 
in  any  material  respect,  and  consequently  he  has  not  the 
authority  to  alter  the  note  by  making  it  payable  to  bearer, 
as  a  note  payable  to  order  is  materially  different  from  one 
payable  to  bearer. 

The  addition  of  the  words  "or  bearer"  was  a  material 
alteration  affecting  the  negotiabiliy  of  the  note  either  by  rea- 
son of  making  it  inconsistent  as  to  the  payee,  or  by  render- 
ing useless  the  insertion  of  the  payee's  name,  in  accordance 
with  the  implied  authority  to  fill  the  blank  by  naming  the 
payee.  The  addition  of  the  words  "or  bearer"  could  not  be 
given  effect,  without  practically  erasing  so  much  of  the  note, 
as  made  it  payable  to  order.  When  the  maker  completed 
the  note  by  naming  the  payee,  he  could  not  make  any  further 
changes  inconsistent  with  the  note  as  thus  completed. 

"While  it  is  undoubtedly  the  general  rule  that  no  authority 
from  the  maker  to  alter  will  be  implied,  here  is  an  equally 
undoubted  exception  of  as  frequent  application  as  is  the 
general  rule  itself.     This  exception  has  reference  to  the 
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**But  this  implied  authority  is  by  no  means  unlimited. 
While  it  is  permissible  to  fill  blanks  with  any  sum,  place  of 
payment,  etc.,  it  is  not  permissible  to  erase  any  portion  of 
the  instrument.  Any  alteration  of  the  instrument  in  a  part 
in  which  it  is  complete  and  perfect,  is  a  material  alteration, 
and  vitiates  the  instrument.  The  implied  authority  to  fill 
blanks,  does  not  carry  with  it  the  authority  to  vary  or  alter 
the  material  terms  of  erasing  what  is  written  or  printed  as 
a  part  thereof,  nor  to  pervert  its  scope  or  meaning  by  filling 
blanks  with  terms  repugnant  to  what  was  plainly  expressed 
in  the  instrument,  nor  by  adding  terms  which  are  not  neces- 
sary to  the  completion  of  the  writing  or  instrument.  The 
reason  for  this  limitation  is  obvious,  and  is  well  expressed  in 
Mahaiwe  Bank  v.  Douglass,  31  Conn.  170:  'Where  one 
indorses  an  inchoate  instrument,  the  presumed  authority 
which  passes  from  the  indorser  with  the  instrument  is  only 
to  fill  up  existing  blanks  in  order  to  complete  the  instrument 
begun.  It  can  never  be  presumed  that  a  special  agent  is 
authorized,  not  only  to  do  what  his  principal  has  left  undone, 
but  also  to  undo  what  his  principal  has  done,  and  do  another 
thing  instead  of  it.' ''  Burgess  v.  Blake,  128  Ala.  105,  23 
South.  963,  86  Am.  St.  Rep.  78. 

A  change  in  a  note  payable  to  order  by  striking  out  the 
words  "or  order"  and  inserting  after  the  name  of  the  payee 
the  words  "or  bearer"  is  a  material  alteration.  Crawford's 
Ann.  Neg.  Inc.  Law  210,  211. 

Judgment  reversed  as  to  appellants,  and  affirmed  as  to 
defendants  who  did  not  appeal. 

Messrs.  Justices  Hydrick  and  Fraser  concur. 

Mr.  Justice  Watts.  I  must  dissent  to  the  opinion  of 
Chief  Justice  Gary  herein.     I  think  his  Honor,  the  Circuit 
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maker  expected  to  get  C.  McDonald  to  discount  the  note. 
After  the  maker  and  indorsers  had  signed  the  note  and  left 
it  with  the  maker,  he  inserted  the  name  of  McDonald  as 
payee.  When  he  approached  McDonald,  he  declined  to  dis- 
count the  note.  The  maker  then  went  to  the  plaintiff.  The 
maker  had  never  parted  with  possession  of  the  note.  The 
cashier  of  the  plaintiff,  with  the  consent  of  the  maker,  who 
was  the  owner  and  holder  thereof,  inserted  the  words  "or 
bearer."  This  was  not  a  material  alteration,  and  did  not 
add  to  or  substract  anything  from  the  negotiability  of  the 
note.  When  the  maker  signed  the  note  in  blank  and  the 
indorsers  signed  it  in  blank,  it  was  their  intention  to  have 
some  institution  or  individual  to  discount  the  note,  and  they 
were  bound  to  pay  the  same,  and  the  addition  of  the  words 
'*or  bearer"  did  not  in  any  manner  affect  the  negotiability 
of  the  note,  and  the  addition  of  these  words  should  not 
relieve  the  indorsers  from  their  solemn  obligation  to  pay  the 
note.  When  the  indorsers  signed  the  note  in  blank,  it  gave 
the  maker  full  authority  to  fill  it  in  and  put  any  words  in  he 
saw  fit  to  make  it  negotiable.  He  put  McDonald's  name  in. 
He  declined  to  discount  it.  The  maker,  still  retaining  it, 
went  to  plaintiff,  and  in  order  to  satisfy  plaintiff's  cashier 
inserted  the  words  "or  bearer."  If  the  words  were  neces- 
sary to  render  it  negotiable,  the  maker  had  full  authority  to 
insert  the  words.  The  indorsers  having  signed  in  blank  and 
left  it  with  the  maker  to  do  what  was  fit  and  necessary  to 
get  it  discounted,  and  he  putting  McDonald's  name  as 
payee  first,  and  later  with  his  consent  as  maker  permitting 
the  words  "or  bearer"  to  be  inserted  in  order  to  get  the 
money  and  actually  receiving  the  money,  the  indorsers  will 
not  now  be  heard  to  complain  and  avoid  the  payment  of  an 
honest  debt  to  the  detriment  of  an  innocent  purchaser.  This 
would  not  be  in  accord  with  morals  or  law.     The  only  ques- 


Digitized  by  CjOOQIC 


78  Spillers  V,  Griffin. 


SyUabus.  [109S.C. 


to  the  plaintiff.  Plaintiff  is  in  possession.  That  is  prima 
facie  evidence  of  ownership  under  Coleman  v.  Dunlap,  18 
S.  C.  594;  Stoddard  v.  Hill,  38  S.  C  392,  17  S.  E.  138; 
Talbert  v.  Talhert,  97  S.  C.  143,  81  S.  E.  644. 

There  is  not  such  an  alteration  as  to  vary  the  note  in  any 
material  particular  so  as  to  allow  the  indorsers  to  avoid  its 
payment.  They  should  be  required  to  pay  what  they  prom- 
ised to  pay.  The  maker  only  filled  in  the  blank  space  so  as 
to  complete  the  instrument  in  order  that  he  might  get  the 
note  discounted  and  get  the  money  which  was  the  object  of 
making  and  indorsing  the  note.  It  does  not  matter  if  he 
put  McDonald's  name  at  one  time  and  "or  bearer"  was 
allowed  by  him  to  be  inserted  at  another.  The  indorsers 
signed  the  blank  and  allowed  him  to  go  off  with  the  note. 
This  action  on  their  part  gave  the  maker  full  authority  to 
complete  the  instrument  in  full  by  filling  in  any  words  neces- 
sary to  negotiate  the  same,  and  nothing  has  been  done  that 
should  relieve  the  indorsers. 


Mr.  Justice  Gage  concurs. 


9900 

SPILLERS  V.  GRIFFIN. 

(95  S.  E.  133.) 

Courts — Rules  of  Decision. — The  Courts  are  not  bound  to  find 
legislative  authority  or  authority  of  other  cases  stating  the  same 
facts  before  they  can  declare  the  law  in  a  new  aggregation  of  facts; 
for,  law  being  a  science,  it  is  the  duty  of  the  Courts  to  apply  well- 
recognized  principles  of  law  to  new  conditions. 

Highways — Contributory  Wilfulness. — In  action  for  injuries 
from  collision  between  motorcycle  and  automobile,  plaintiff  cannot 
recover,  when  his  wilfulness  contributed,  as  a  proximate  cause,  to 
his  own  injury,  even  though  defendant  was  wilful,  since  if  the 
parties  were  equally,  in  the  same  class,  to  blame  in  producing  the 
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charge  that,"  even  if  plaintiff  was  negligent,  yet  if  defendant's 
servant  saw  plaintiff  in  time  to  avoid  collision,  the  plaintiff  might 
still  recover,  since  the  doctrine  of  "the  last  clear  chance"  is  not 
the  law  of  South  Carolina. 

4.  WiTN^sEs — Cross-Examination  of  Own  Witness — Discretion, — 
Cross-examination  by  plaintiff  of  his  own  witness  is  mainly  in  the 
trial  Court's  discretion. 

Before  Mauldin^  J.,  Greenville,  Summer  term,  1917. 
Reversed. 

Action  by  W.  A.  Spillers  against  H.  H.  Griffen.  From 
judgment  for  plaintiff,  defendant  appeals. 

Messrs.  Bonham  &  Price,  for  appellant,  cite :  As  to  cross- 
-examination  by  plaintiff  of  his  own  witness:  22  S.  C.  199; 
43  S.  C.  127 ;  89  S.  C.  235.  As  to  res  gestae:  75  S.  C.  190. 
As  to  opinion  evidence:  95  S.  C.  9. 

Messrs.  A.  Blythe,  £.  M.  Blythe  and  Haynsworth  vfr 
Haynsworth,  for  respondent,  cite :  As  to  cross-examination 
by  plaintiff  of  his  own  witness:  85  S.  C.  146-154;  89  S.  C. 
234;  43  S.  C.  123;  151  U.  S.  303-304;  74  S.  E.  597;  47  S. 
W.  1015;  23  So.  481;  21  Am.  Dec.  122,  127;  Decennial 
Digest  "Witnesses"  244.  As  to  res  gestae:  Jones  on  Evi- 
dence, sec.  345 ;  3  Wigmore  on  Evidence  2257 ;  33  L.  R.  A. 
<N.  S.)  Ill;  note  95a,  Dec.  64;  Enc.  of  Evidence  328; 
Anno.  Cases  1912c,  321;  56  S.  C.  360;  68  S.  C.  304;  68  S. 
C.  276;  86  S.  C.  103;  3  Wigmore  on  Evidence  2257;  11 
Enc.  of  Evidence  321-322;  61  S.  C.  12;  79  S.  C.  91;  100 
S.  C.  375 ;  104  S.  C.  173.  As  to  opinion  evidence:  74  S.  C. 
102 ;  87  S.  C.  193 ;  99  C*  C.  A.  379 ;  102  S.  C.  142 ;  77  S.  C. 
404-408;  60  S.  C.  70;  72  S.  C.  352;  17  Cyc.  28.  As  to  his 
Honor  sustaining  plaintiff's  objections  to  question  pro- 
pounded to  defendant's  witness:  94  S.  C.  388;  59  S.  C.  311 ; 
79  S.  C.  151 ;  79  S.  C.  297 ;  79  S.  C.  250.  As  to  expert  tes- 
timony: 74  S.  C.  102;  C  C.  A.  386;  63  C.  C.  A.  231;  31 
C  C.  A.  515;  7  C.  C.  A.  581.  As  to  charge:  Crim.  Code, 
sec.  602;  91  S.  C.  201 ;  91  S.  C.  523;  91  S.  C.  201-15;  99 
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S.  C.  432.     As  to  contributory  negligence  or  wilfulness:  2 
Esp.  685;  S  Esp.  44;  11  East.  60;  67  S.  C.  391. 

January  31,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  plaintiff  was  going  away  from  Greenville  in  the  side 
car  of  his  motorcycle,  and  the  defendant's  automobile  was 
returning  to  Greenville,  driven  by  a  servant.  There  was  a 
collision  between  the  automobile  and  the  motorcycle,  in 
which  the  plaintiff's  leg  was  broken.  The  plaintiff  brought 
this  action  for  damages,  actual  and  punitive,  and  alleged 
negligence,  recklessness  and  wilfulness.  The  answer  of 
defendant  denied  all  wrongdoing  and  pleaded  contributory 
wilfulness  of  the  plaintiff,  as  a  defense. 

The  presiding  Judge  charged  the  law  as  to  contributory 
negligence,  but  refused  to  charge  that  contributory  wilful- 
ness was  a  defense  to  wilfulness.  From  this  ruling,  among 
others,  the  defendant  appealed  from  the  judgment 

1  against  him.  The  respondent  claims  that  there  is  no 
case  in  this  State  which  allows  such  a  defense,  and 
only  one  case  elsewhere,  and  that  case  sustains  the  ruling  of 
the  trial  Judge.  The  respondent  claims  that  this  Court 
would  have  to  make  the  law  if  it  allowed  such  a  defense  to 
prevail.  Of  course  the  Courts  have  no  right  to  make  the 
law.  If  there  is  no  law  to  allow  the  defense  of  contributory 
wilfulness,  so  there  is  no  law  that  allows  a  plaintiff  to 
recover  when  he  has  himself  contributed  wilfully  as  a  proxi- 
mate cause  to  the  injury.  The  plaintiff  must  show  his  right 
to  recover  in  law  and  in  fact.  The  Courts,  however,  are  not 
bound  to  find  legislative  authority  or  the  authority  of  the 
other  cases  stating  the  same  facts  before  they  can  declare  the 
law  in  a  new  aggregation  of  facts.  Law  is  a  science,  and  it 
is  the  duty  of  the  Courts  to  apply  well  recognized  principles 
of  law  to  new  conditions.  When  railroads  were  built,  the 
Courts  did  not  legislate  or  wait  for  new  statutes  to  govern 
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their  operation.  They  applied  the  old  doctrine  of  common 
carriers  and  master  and  servant  to  the  new  conditions.  The 
respondent  states  that  the  Courts  made  the  defense  of  con- 
tributory negligence.  The  Courts  did  not  make  new  law; 
they  simply  applied  an  old  rule,  to  wit:  When  two  people  are 
equally  at  fault  in  producing  the  injury,  the  law  leaves  them 
where  it  finds  them. 

Again,  contributory  negligence  is  not  a  defense  to  wilful- 
ness, because  the  parties    are  not  equally  to  blame.     Apply 
that  same  rule  here,  and  we  find  that  when  a  plaintiff  wil- 
fully contributes,  as  the  proximate  cause  to  his  own 

2  injury,  he  cannot  recover,  even  though  the  defend- 
ant was  wilful.     If  the  parties  were  equally,  in  the 

same  class,  to  blame  in  producing  the  injury,  neither  can 
recover.     It  was  error  not  to  so  charge. 

His  Honor  charged  that,  even  though  the  plaintiff  was 
negligent,  yet  if  the  defendant's  servant  saw  the 

3  plaintiff  in  time  to  avoid  the  collision,  the  plaintiff 
might  still  recover.     That  is  the  doctrine  of  **the  last 

clear  chance,"  and  is  not  the  law  in  this  State. 

The  other  questions  raised  are  that  the  trial  Judge  allowed 
the  plaintiff  to  cross-examine  his  own  witness,  the  exclu- 
sion of  certain  opinions  of  the  witness,  and  the  exclu- 

4  sion  of  certain  statements  as  a  part  of  the  res  gestae. 
All  of  these  questions  are  mainly  in  the  discretion 

of  the  trial  Judge,  and  we  see  no  abuse  of  his  discretion. 

There  are  14  exceptions,  but  the  above  disposes  of  all  the 
questions  raised. 

For  the  two  errors  stated  above,  the  judgment  is  reversed, 
and  a  new  trial  ordered. 


ft-109. 
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SMYTHE  V.  MONASH. 

(95  S.  E.  138.) 

Judgment — Entry  by  Clerk — Conformity  to  Judgment  of  Court. — 
In  a  mechanic's  lien  foreclosure  action,  judgment  of  foreclosure 
of  the  lien  reciting  "that  the  respondent  is  justly  due  to  the  plain- 
tiffs, the  sum  of  *  ♦  ♦  dollars,"  did  not  authorize  the  clerk  of 
Court  to  enter  a  general  judgment  for  a  specified  sum  of  money 
against  the  defendant  in  personam,  since  there  were  no  words 
expressly  authorizing  the  entry  of  such  a  judgment,  and  it  was 
necessary  for  the  Court  to  ascertain  and  determine  the  amount  due 
by  defendant  under  the  mechanic's  lien,  and  it  would  not  have  been 
in  accordance  with  the  terms  of  the  statute  as  to  toreclosure  of 
mechanic's  lien  for  the  Court  to  decree  that  plaintiff  was  entitled  to 
a  judgment  in  personam  against  defendant. 

Before  Rice  and  Smith,  JJ.,  Charleston,  Spring  term, 
1917.     Affirmed. 

Action  by  Augustine  T.  Smythe,  as  receiver  for  H.  T. 
Zacharias  and  C.  J.  Powers,  doing  business  as  Zacharias  & 
Powers,  against  I.  M.  Monash.  From  an  order  setting 
aside  a  judgment  as  entered  by  the  clerk  in  so  far  as  it 
imposed  a  personal  liability  against  defendant,  plaintiff  and 
C.  J.  Powers  appeal. 

Messrs,  Nathans  &  Sinkler,  for  plaintiff-appellant,  cite: 
As  to  agreement  by  counsel:  8  S.  C.  208;  9  S.  C.  282;  90  S. 
C.  310.  As  to  a  Circuit  Judge  not  having  power  to  vacate 
or  modify  decree  made  by  another  Circuit  Judge:  97  S.  C. 
458;  51  S.  C.  25;  28  S.  E.  2;  52  S.  C.  175;  29  S.  E.  629;  63 
S.  E.  419;  41  S.  E.  504;  87  S.  C.  127;  69  S.  E.  85 ;  98  S.  C. 
184;  47  S.  C.  31;  24  S.  E.  989;  77  S.  C.  85;  57  S.  E.  616; 
97S.  C.457;81  S.  E.  158. 

Messrs.  Logan  &  Grace,  for  C.  J.  Powers,  appellant,  fur- 
nish no  citations. 
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change  in  any  particular  the  decree  made  by  his  Honor, 
Judge  Smith:  14  S.  C.  223 ;  32  S.  C.  307 ;  83  S.  C.  396 ;  Code 
of  Laws,,  vol.  I,  sec.  3023 ;  30  S.  C.  262 ;  9  S.  E.  101 ;  20  S. 
C.  500;67S.  C.  11. 

February  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  appeal  from  an  order  setting  aside  a  general 
judgment  for  a  specified  sum  of  money  against  the  defend- 
ant in  personam,  on  the  ground  that  the  judgment  of  fore- 
closure of  the  mechanic's  lien  herein  did  not  authorize  the 
clerk  of  the  Court  to  enter  such  a  judgment. 

The  following  is  the  form  of  the  judgment  that  was  set 
aside  by  his  Honor,  the  Circuit  Judge : 

"This  action  having  been  brought  to  trial  by  the  Court, 
and  a  decision  having  been  rendered  for  the  plaintiff,  and 
filed,  *  *  *  it  is  adjudged  that  A.  T.  Smythe,  as  receiver, 

*  *  *  recover  of  said  I.  M.  Monash,  defendant,  $12,838.11, 
so  found.  *  ♦  *  " 

The  judgment  in  the  action  for  the  foreclosure  of  the 
mechanic's  lien  was  as  follows : 

"It  is  ordered,  adjudged  and  decreed  that  the  report  of 
the  master  be,  and  the  same  is  hereby,  confirmed,  and  made 
the  judgment  of  this  Court.  *  *  *  It  is  further  ordered, 
adjudged  and  decreed  that  the  respondent  be  allowed  as  a 
set-off  and  deduction  from  the  sum  demanded  by  the  plain- 
tiff, the  sum  of  $1,500,  and  that  the  respondent  is  justly  due 
to  the  plaintiffs  the  sum  of  $10,616.75.  ♦  ♦  *  It  is  further 
ordered,  adjudged  and  decreed  that  the  master  do  sell  the 
property  described  in  the  complaint,  after  the  usual  adver- 
tisement at  public  outcry  *  *  *  for  cash  or  part  cash,  as 
he  deems  the  interest  of  all  parties  will  be  best  subserved. 

*  *  *  It  is  further  ordered,  adjudged  and  decreed  that 
either  party  to  this  cause  shall  have  the  right  to  apply  at  the 
foot  of  this  decree  to  any  Judge  at  chambers,  or  in  open 
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Court,  on  four  days'  notice  to  the  other  parties,  for  such 
further  orders  as  may  be  necessary  to  effect  the  sale  of  the 
property  to  the  best  advantage." 

The  master,  in  his  report,  which  was  confirmed,  recom- 
mended : 

'*(!)  That  the  petitioners  have  judgment  for  $10,616.75, 
with  legal  interest.  *  *  * 

**(2)  That  should  the  respondent  fail  to  make  settlement 
with  the  petitioners  within  the  time  fixed  by  the  Court,  the 
master  be  authorized  to  sell  the  premises  above  described  by 
public  auction,  upon  terms  to  be  fixed  by  the  Court." 

On  the  14th  of  March,  1916,  and  prior  to  the  entry  of 
judgment  by  the  clerk  of  Court,  the  attorneys  of  the  respec- 
tive parties  to  this  action  entered  into  an  agreement  which, 
among  others,  contained  the  following  stipulations  : 

"(1)  That  the  notice  of  intention  to  appeal  heretofore 
filed  and  served  be,  and  the  same  is  hereby,  withdrawn  and 
abandoned. 

"(2)  That  judgment  shall  be  entered  in  this  cause,  in 
favor  of  the  plaintiff-petitioner,  against  the  defendant- 
respondent,  in  accordance  with  the  recommendations  made 
by  the  master  herein,  and  as  confirmed  and  provided  for  in 
the  decree  of  this  Court  herein,  and  on  file  in  this  Court." 

This  appeal  is  not  intended  to  alter  or  effect  the  judgment 
of  foreclosure  of  the  mechanic's  lien  in  any  respect  what- 
ever, but  merely  to  determine  whether  the  judgment  entered 
by  the  clerk  of  Court  was  in  conformity  with  the  judgment 
of  foreclosure. 

The  words  in  the  judgment  of  foreclosure,  "that  tlie 
respondent  is  justly  due  to  the  plaintiffs,  the  sum  of  *  *  ♦ 
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amount  due  under  the  mechanic's  lien,  by  the  defendant 
{Metz  V,  Critcher,  83  S.  C.  396,  65  S.  E.  394) ;  it  would  not 
have  been  in  accordance  with  the  terms  of  the  statute  pro- 
viding for  the  foreclosure  of  a  mechanic's  lien  for  the  Court 
to  decree  that  the  plaintiff  was  entitled  to  a  judgment  in 
personam  against  the  defendant  {Tenney  v.  Water  Power 
Co,,  67  S.  C.  11,  45  S.  E.  Ill;  Met2  v.  Critcher,  83  S.  C. 
396,  65  S.  E.  394). 

The  recommendation  of  the  master  was  that  the  petitioner 
have  judgment  for  the  sum  therein  mentioned,  but  the  judg- 
ment of  foreclosure  simply  provides  that  the  respondent  is 
justly  due  the  plaintiffs  the  sum  therein  mentioned.  Evi- 
dently, both  the  master  and  Circuit  Judge  intended  to  com- 
ply with  the  provisions  of  the  statute,  which  require  the 
Court  to  ascertain  and  determine  the  amount  due  under  the 
mechanic's  lien,  but  which  do  not  authorize  a  judgment  in 
personam. 

Affirmed. 

Messrs.  Justices  Hydrick  and  Fraser  concur. 

Mr.  Justice  Watts,  dissenting,  I  cannot  concur  in  the 
opinion  of  the  Chief  Justice.  While  it  is  true  that  Judge 
Smith  was  in  error  in  the  first  instance  in  making  the  decree 
he  did,  and,  as  pointed  out  by  the  Chief  Justice,  the  charac- 
ter, nature,  and  extent  of  the  judgment  he  was  authorized 
to  grant,  still  when  he  granted  the  judgment  he  did  the 
defendant-respondent's  remedy  was  by  appeal  for  the  pur- 
pose of  having  the  judgment  corrected.  This  he  attempted 
to  do  by  giving  notice  of  intention  to  appeal  which  later  was 
withdrawn,  and  his  attorneys  entered  into  an  agreement  for 
the  entry  of  judgment  as  decreed  by  the  Court  in  the  order 
made  confirming  the  report  of  master.  The  agreement  was 
for  the  entry  of  judgment  made  by  his  Honor,  Judge  Smith. 

An  entry  of  judgment,  as  provided  for  under  the  law  as 
to  mechanic's  lien,  does  not  deprive  the  party  of  his  right  to 
a  separate  suit  for  damages  if  the  property  does  not  pay  his 
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debt  by  sale.  If  at  the  sale  he  is  not  paid  in  full,  he  still  can 
sue  for  the  difference.  All  of  the  parties  being  before  the 
Court  in  an  equity  proceeding,  the  Court  had  the  right  to 
enlarge  the  proceeding  by  consent  of  the  parties,  and  grant 
such  relief  in  the  premises  as  would  finally  dispose  of  every 
issue  in  the  case  or  could  arise  in  any  manner  out  of  it  then 
or  subsequently,  in  order  that  every  legal  issue  might  be 
fully  and  finally  determined. 

The  agreement  of  the  attorneys  did  this,  and  the  parties 
are  bound  by  what  the  attorneys  did  and  cannot  set  aside  or 
avoid  what  was  done  by  their  attorneys  in  the  absence  of 
fraud  or  mistake.  The  attorneys  of  the  defendant  on  record 
solemnly  agreed  to  settle  and  adjust  all  issues  and  subject 
matter  of  the  suit,  and  he  cannot  repudiate  the  agreement 
entered  into.  Jones  &  Parker  v,  Webb,  8  S.  C.  207 ;  Rice 
V,  Mahaffey,  9  S.  C.  282;  Beck  v.  Railroad,  99  S.  C.  310, 
83  S.  E.  335;  Poor^  v,  Poore,  105  S.  C.  212,  89  S.  E.  569. 
The  defendant's  attorneys  withdrew  their  appeal  from  the 
decree  of  Judge  Smith  and  consented  that  judgment  be 
entered  thereon,  and  Judge  Smith's  decree  became  the  judg- 
ment and  the  law  of  the  case  and  was  entered  in  accordance 
with  a  solemn  agreement  and  fixed  stipulation  made  by  the 
attorneys  of  record  in  the  case  without  any  mistake  or  fraud 
on  the  part  of  any  of  them,  and  his  Honor,  Judge  Rice,  was 
without  power  or  authority  to  vacate,  modify  or  in  any  man- 
ner change  the  decree  made  by  another  Circuit  Judge. 

For  these  reasons  I  think  the  appeal  should  be  sustained 
and  judgment  reversed. 

Mr.  Justice  Gage  concurs. 
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STATE  V.  HEWITT. 
(95  S.  E.  488.) 

1.  Criminal  Law — Evidence — Good  Character. — In  a  prosecution  for 
illegally  delivering  and  transporting  more  than  one  gallon  of  intoxi- 
cating liquor  to  one  person  in  one  month,  where  the  accused  admitted 
that  he  delivered  the  liquor  at  night,  and  his  evidence  was  in  sub- 
stantial accord  with  that  of  the  State,  the  question  of  his  good  char- 
acter was  not  in  the  case. 

2.  Criminal  Law  —  Appeal  —  Harmless  Error.  —  Error,  if  any,  in 
prosecution  for  illegal  delivery  of  liquor,  where  accused  admitted 
the  delivery,  in  instructing  on  defendant's  right  to  show  good  repu- 
tation that  one's  reputation  might  have  been  of  the  best,  and  yet  he 
might  succumb  to  temptation,  was  not  prejudicial,  since  the  question 
of  good  reputation  was  not  properly  in  the  case. 

3.  Intoxicating  Liquors  —  Illegal  Delivery — Statutes — Construc- 
tion.—Act  February  24,  1917  (30  Stat.  69),  prohibiting  the  delivery 
of  more  than  one  quart  of  liquor  to  one  person  in  one  month  did  not 
repeal  act  February  20,  1915  (29  Stat.  140),  prohibiting  the  delivery 
of  more  than  one  gallon  of  liquor  to  one  person  in  one  month,  but 
continued  the  offense  defined  by  the  earlier  act. 

4.  Intoxicating  Liquors  —  Illegal  Delivery  —  Sentence.  —  Where 
accused  wa  scharged  with  a  violation  of  act  February  24,  1917  (30 
Stat.  69),  prohibiting  the  delivery  of  more  than  one  quart  of  liquor 
to  one  person  in  one  month,  and  of  violating  act  February  20,  1915 
(29  Stat.  140),  prohibiting  the  delivery  of  more  than  one  gallon  of 
liquor  in  one  month  to  one  person,  and  he  was  sentenced  under  the 
earlier  act,  which  was  more  favorable  to  him,  he  could  not  complain. 

Before  Rice,  J.,  Aiken,  Summer  term,  1917.     Affirmed. 

M.  O.  Hewitt  was  convicted  of  delivering  and  transport- 
ing liquor  in  violation  of  act  February  20,  1915  (29  Stats. 
140),  and  he  appeals. 

Messrs,  J.  B.  Salley  and  Shuler  &  Stansfield,  for  appel- 
lant. Mr,  Salley  cites:  As  to  charge  upon  facts:  25  S.  C. 
177-8-9;  Wharton's  Criminal  Evidence,  sections  66,  67;  103 
S.  C.  280;  94' S.  C.  305.  As  to  motion  in  arrest  of  judg- 
ment: Clark  on  Criminal  Procedure  493 ;  8  R.  C.  L.  228;  12 
Cyc.  758;  12  Cyc.  757;  52  S.  C.  469.  As  to  jurisdiction  of 
Court  to  sentence  prisoner:  36  Cyc.  1227-1230-1231-1234; 
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28  S.  C.  4;  79  S.  C.  103;  2  McCord  490;  26  Encyc.  755  to 
758;  36  Cyc.  1071  to  1079;  55  S.  C.  596;  102  S.  C.  498;  90 
S.  C.  255;  29  S.  C.  485  to  490;  36  Cyc.  1097-9;  36  Encyc. 
731-733-737-739;  29  S.  C.  490;  30  S.  C.  411 ;  90  S.  C.  255; 
36  Cyc.  1095  to  1098;  26  Encyc.  737-744;  2  McC.  490-493. 

Solicitor  R,  L.  Gunter,  for  State,  respondent,  cites :  As  to 
charge  upon  facts:  86  S.  C.  49;  47  S.  C.  523 ;  90  S.  C.  397; 
52  S.  C.  460;  105  S.  C.  261.  As  to  jurisdiction  of  Court  to 
sentence  prisoner:  Am.  &  Eng.  Ency.  (2d  ed.),  vol.  26,  p. 
734;95S.  C.403;104S.  C.  346. 

January  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  defendant  was  convicted  at  Aiken,  S.  C,  before 
Judge  Rice,  and  a  jury,  on  May  11,  1917,  of  delivering  more 
than  one  gallon  of  liquor  to  one  J.  H.  Hall  on  February  25, 
1917,  and  of  transporting  liquor  for  delivery  on  February  4, 
1917,  he  being  the  agent  of  the  Southern  Express  Company 
at  Montmorenci,  in  violation  of  the  act  of  legislature  of  Feb- 
ruary 20,  1915  (29  Stat.  140).  Before  sentence  defendant 
made  a  motion  for  arrest  of  judgment  on  the  ground  that 
the  act  of  1915  had  been  repealed  by  the  act  of  February  24, 
1917  (30  Stat.  69),  and  consequently  that  the  Court  had  no 
jurisdiction  to  sentence  him  under  the  act.  The  motion  was 
overruled,  and  the  defendant  sentenced  by  the  Court.  From 
this  sentence  the  defendant  appeals,  and  raised  by  his  excep- 
tions two  grounds. 

His  first  exception  complains  of  error  in  the  charge  of  the 
Judge  to  the  jury  in  charging  on  the  facts  and  intimating  his 
opinion  as  to  the  weight  of  the  evidence,  and  in  citing  cases 

and  instances  to  illustrate  his  meaning.     We  do  not 
1,2     think  that  a  careful   examination   of   the  Judge's 

charge  will  sustain  the  contention  of  the  appellant. 
The  question  of  good  character  of  defendant  could  not  in 
this  case  have  anything  to  do  with  defendant's  guilt ;  for  he 
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admitted  the  charge  that  he  delivered  the  liquor  at  night, 
and  his  evidence  was  that  substantially  of  the  contention  of 
the  State  as  to  the  facts  of  the  case.  The  question  of  his 
good  character  could  not  possibly  have  had  any  effect  in  the 
case  in  view  of  his  testimony,  and  while  his  Honor  was 
wrong  in  his  charge  in  this  particular,  and  wrong  in  refer- 
ring to  other  men  and  other  instances,  it  could  not  in  this 
case  be  in  any  manner  prejudicial  to  the  defendant,  and 
could  not  in  any  way  have  affected  the  jury  in  arriving  at  its 
finding.     This  exception  is  overruled. 

The  second  exception  raises  two  questions:  (a)  Does  the 

act  of  1917  repeal  the  act  of  1915  in  toto,  or  only  those  parts 

which  are  inconsistent  with  it?     (b)   If  the  act  of  1915  is 

repealed  by  the  act  of  1917,  can  a  person  be  convicted 

3  of  an  offense  under  the  act  of  1915  after  the  act  of 
1917  becomes  effective?     An  examination  of  the 

two  acts  convinces  us  that  the  act  of  1917  only  repealed  the 
act  of  1915  or  parts  of  it  that  are  inconsistent  with  the  act 
of  1917,  and  that  both  acts,  as  far  as  this  indictment  is  con- 
cerned, are  the  same  except  as  to  the  amount  of  whiskey 
that  can  be  delivered  or  transported.  Both  acts  make  it 
unlawful  to  transport  or  deliver  except  under  the  conditions 
provided  for  in  each  act.  The  offense  under  both  acts  is 
the  same.  Under  the  act  of  1915  the  amount  was  limited  to 
one  gallon;  under  the  act  of  1917  the  amount  is  limited  to 
one  quart  The  act  of  the  legislature  does  not  abolish,  but 
continues,  the  offense. 

As  to  the  second  question,  his  Honor  had  the  right  to 

impose  the  sentence  he  did   in  any  view  of  the  case.     Both 

the  act  of  1915  and  the  act  of  1917  provide  punishment  for 

any  one  violating  the  act  in  the  particulars  set  forth 

4  in  the  indictment  in  this  case.     The  defendant  being 
sentenced  under  the  act  more  favorable  to  him,  there 

is  no  question  but  that  his  Honor  had  jurisdiction  to  impose 
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the  sentence  he  did.  The  rule  in  such  cases  is  fully  set  out 
in  the  opinion  of  Mr.  Justice  Gary  (now  Chief  Justice)  in 
the  case  of  State  v.  Mansel,  52  S.  C.  469,  30  S.  E.  481. 

In  this  case  the  rule  is  fully  stated  where  a  person  com- 
mits an  offense  under  a  statute  which  is  repealed  by  subse- 
quent statute  before  sentence  is  pronounced  against  him. 

All  exceptions  are  overruled. 

Judgment  affirmed. 


9833 

HUTCHISON  V.  SOUTHERN  RY.  CO. 
(95  S.  E.  181.) 

1.  Appeal  and  Error— Review — Directed  Verdict. — The  evidence  must 
be  considered  most  favorably  for  plaintiff  in  determining  whether 
a  directed  verdict  for  defendant  was  properly  granted. 

2.  Carriers — Passengers — Conductor's  Duty. — A  railroad  conductor 
was  not  negligent  in  failing  to  volunteer  information  that  the  train 
did  not  stop  at  the  station  to  which  plaintiffs  had  tickets,  since  he 
might  assume  that  they  intended  to  alight  at  a  near-by  station  and 
complete  the  journey  by  a  local  train  or  otherwise. 

3.  Carriers — Passengers — Conduct  of  Conductor. — Plaintiff's  testi- 
mony that  defendant  railroad's  conductor  was  rough  and  gruff  in 
advising  her  that  the  train  would  not  stop  at  a  station,  etc.,  estab- 
lishes no  cause  of  action,  since  plaintiff's  opinion  of  the  language 
used  does  not  make  it  actionable. 

4.  Carriers — Action — Burden  of  Proof. — Plaintiff  passenger  has  the 
burden  of  proving  that  the  language  and  conduct  of  defendant  rail- 
road's conductor  were  actionable. 

5.  Carriers — Passengers — Sufficiency  of  Evidence. — Misinformation 
given  by  defendant  railroad's  agent  that  plaintiffs'  train  would  stop^ 
at  their  destination,  resulting  in  the  failure  of  a  relative  to  meet  them 
at  a  near-by  station  where  they  alighted  pursuant  to  their  origina! 
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Action  by  Mrs.  Kate  J.  Hutchison  and  Miss  Kate  J. 
Hutchison  against  the  Southern  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 

Mr.  J.  Harry  Foster,  for  appellant,  cites:  As  to  regula- 
tions of  the  Interstate  Commerce  Commission:  95  S.  C.  — . 
As  to  duty  of  carrier  to  give  passenger  information:  90  S. 
C.  510;  88  S.  C.  421 ;  53  S.  C.  210;  75  S.  C.  142;  105  S.  C. 
423;  2  L.  R.  A.  (N.  S.)  110;  78  Mo.  610;  156  Ala.  222; 
47  So.  Rep.  180;  77  Mo.  198;  95  S.  C.  71;  21  S.  C.  35; 
38  S.  C.  429;  80  S.  C.  135.     Carrier  cannot  limit  common 
law  liability  for  its  oivn  negligence:  75  S.  C.  528;  Thompson 
on  Negglience,  sec.  3326;  55  S.  C.  160;  26  S.  C.  258.     As 
to  concurrent  negligence  of  initial  and  that  of  connecting 
carrier:  79  S.  C.  502;  91  S.  C.  150;  39  Am.  St.  Rep.  834; 
12  Am.  St.  Rep.  654;  16  Am.  St.  Rep.  257;  23  Am.  St.  Rep. 
192;  Thompson  on  Negligence,  sections  3073-3380;  27  L. 
Ed.  266.     As  to  direction  of  verdict  for  defendant:  26  S. 
C.  49;  52  S.  C.  323;  81  S.  C.  567;  82  S.  C.  252;  83  S.  C. 
213 ;  85  S.  C.  523 ;  87  S.  C.  174 ;  87  S.  C.  240 ;  85  S.  C.  303 ; 
87  S.  C.  321 ;  87  S.  C.  235 ;  93  S.  C.  71 ;  89  S.  C.  484;  85 
S.  C.  481 ;  91  S.  E.  Rep.  295 ;  85  S.  C.  479;  Jones  on  Evi- 
dence, section  731 ;  66  N.  W.  Rep.  652  (Neb.) ;  96  S.  C. 
326;  84  S.  C.  299;  77  S.  C.  344;  12  N.  E.  Rep.  583;  106 
N.  Y.  206;  7  Rich.  201 ;  62  Am.  Dec.  411 ;  130  Mass.  308; 
1  N.  E.  Rep.  348;  67  L.  R.  A.  555;  838  W.  333.     Addi- 
tional authorities  as  to  carrier  not  allowed  to  limit  its  liabil- 
ity for  common  law  negligence:  100  S.  C.  413;  17  Wall. 
357;  176  U.  S.  518;  78  Am.  St.  Rep.  933;  104  Tenn.  568; 
50  L.  R.  A.  729;  50  S.  W.  Rep.  303;  1  L.  R.  A.  702;  148 
Mass.  220;  183  S.  W.  Rep.  775;  171  S.  W.  Rep.  41  Mo.; 
19L.  R.  A.  (N.  S.)  1015-1017. 
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sions  of  the  Interstate  Commerce  act:  223  U.  S.  603 ;  56  L. 
Ed.  570;  225  U.  S.  165;  56  L.  Ed.  1038;  223  U.  S.  573;  56 
L.  Ed.  567;  235  U.  S.  371;  59  L.  Ed.  275;  204  U.  vS.  449; 
51  L.  Ed.  552;  227  U.  S.  645;  57  L.  Ed.  683;  232  U.  3. 
508;  58  L.  Ed.  703;  233  U.  S.  97;  58  L.  Ed.  868;  239  U. 
S.  446;  60  L.  Ed.  276;  240  U.  S.  614;  241  U.  S.  326;  242 
U.  S.  151 ;  227  U.  S.  656;  57  L.  Ed.  691 ;  232  U.  S.  492; 
58  L.  Ed.  697;  232  U.  S.  97;  58  L.  Ed.  868;  240  U.  S. 
632;  60  L.  Ed.  836;  95  S.  C.  427;  99  S.  C.  78;  101  S.  C. 
11 ;  225  U.  S.  165;  —  L.  Ed.  1038;  232  U.  S.  508;  58  L. 
Ed.  703;  233  U.  S.  97;  58  L.  Ed.  868;  233  U.  S.  173;  58 
L.  Ed  901 ;  226  U.  S.  441 ;  57  L.  Ed.  290;  95  S.  C.  430-1 ; 
99  S.  C.  78;  101  S.  C.  11 ;  89  S.  C.  100;  reversed  by  U.  S. 
Supreme  Court,  30th  October,  1916.  The  Southern  Rail- 
way Company  was  not  a  common  carrier  beyond  its  own 
line:  2  White  onPersonal  Injuries  on  Railroads,  sec.  809, 
p.  1216;  2  Fetter  on  Carriers  of  Passengers,  sec.  372,  p. 
926 ;  sec.  396,  p.  977 ;  1  Hutchison  on  Carriers,  section  262, 
p.  281;  2  Hutchison  on  Carriers,  sees.  1048-49,  p.  1209; 
135  U.  S.  333;  39  L.  Ed.  176;  83  U.  S.  — ;  16  Wall.  324 
(21,  301) ;  89  U.  S.  (22  Wall.  129) ;  107  U.  S.  102;  2  L. 
R.  A.  (N.  S.)  508;  62  N.  J.  L.  282;  43  L.  R.  A.  84;  72 
Am.  St.  Rep.  647;  41  Atl.  916;  46  N.  J.  L.  614;  50  Am. 
Rep.  445;  71  N.  J.  L.  21 ;  58  Atl.  164;  75  Miss.  371 ;  23  So. 
187;  155  U.  S.  333;  39  L.  Ed.  176;  15  Sup.  Ct.  Rep.  136; 
19  S.  C.  353 ;  36  S.  C.  1 10;  43  S.  C.  469.  As  to  direction  of 
verdict  in  favor  of  the  defendant:  75  S.  C.  360;  82  S.  C. 
483-84;  85  S.  E.  R.  847;  8  L.  R.  A.  (N.  S.)  880;  75  S.  C. 
360;  82  S.  C.  482;  101  S.  C.  17-18. 

December  7,  1917. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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their  right  to  through  transportation,  without  change  of 
cars,  from  Rock  Hill  to  Auburn,  Ala. 

Plaintiffs  allege  that  on  October  21,  1915,  they  purchased 
from  defendant's  agent  at  Rock  Hill  through  tickets  from 
Rock  Hill  to  Auburn,  Ala. ;  that  the  agent  told  them  to  go  to 
Charlotte  and  take  train  No.  37,  which  is  known  as  the  New 
York,  Atlanta  &  New  Orleans,  Limited,  and  they  would  be 
carried  through  to  Auburn,  without  another  change  of  cars; 
that  they  followed  his  directions,  and,  when  the  train  was 
approaching  Atlanta,  the  conductor  asked  them  to  go  for- 
ward and  take  seats  in  another  car,  as  the  one  they  were  in 
would  be  dropped  at  Atlanta,  thereby  further  misleading 
them  into  the  belief  that  they  would  be  carried  on  to  Auburn 
in  the  forward  car,  as  he  knew  their  tickets  were  for 
Auburn ;  that,  after  the  train  left  Atlanta,  another  conduc- 
tor came  through  to  take  up  tickets,  and,  when  he  saw  their 
tickets,  told  them  the  train  was  not  scheduled  to  stop  at 
Auburn,  and  that  he  would  not  stop  there ;  that  he  was  obdu- 
rate, rude  in  manner  and  speech,  and  would  give  them  no 
opportunity  to  explain  their  situation  to  him,  and  they  were 
compelled  by  the  circumstances  tcvget  off  at  Opelika,  Ala.,  a 
station  seven  miles  this  side  of  Auburn,  at  which  the  train 
was  scheduled  to  stop,  and  drive  through  the  country  in  an 
automobile  to  Auburn;  that  the  train  arrived  at  Opelika 
about  10  o'clock  at  night;  it  was  raining  and  the  weather  was 
very  inclement,  and  their  experience  was  most  unpleasant 
and  disagreeable,  on  account  of  the  inclemency  of  the 
weather  and  the  drive  through  the  country  at  night  without 
an  escort. 

Defendant  denied  misdirection  of  plaintiffs  by  its  agents, 
and  alleged  that  they  had  been  informed  that  No.  37  was 
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ing  that  the  tariff  under  which  the  tickets  were  sold  was  a 
through  route  and  joint  rate  tariff  that  had  been  established 
over  the  lines  of  defendant  and  other  carriers,  and  that  by 
the  terms  of  the  contract,  which  was  printed  on  the  tickets, 
plaintiffs  agreed  that,  in  selHng  the  tickets  over  other  lines, 
defendant  acted  only  as  agent  for  such  lines,  and  agreed  that 
its  own  responsibility  should  end  with  its  own  line,  and  that 
its  line  ended  at  Atlanta ;  and,  further,  that  the  tariff  under 
which  the  tickets  were  sold  had  been  duly  filed  with  the 
Interstate  Commerce  Commission  and  published,  and  that  it 
showed  that  the  train  was  not  scheduled  to  stop  at  Auburn. 

The  cases  were  heard  together  on  Circuit  and  in  this 
Court.  After  hearing  all  the  evidence,  the  Circuit  Court 
directed  verdicts  for  defendant,  and  from  judgments 
thereon,  plaintiffs  appealed. 

Considered  in  its  most  favorable  light  for  plaintiffs,  as  it 

must  be  on  an  issue  as  to  the  right  of  the  Court  to  direct 

verdicts  for  defendant,  there  was  evidence  tending  to  prove 

that  defendant's  Rock  Hill  agent  told  plaintiffs  that 

1  they  could  go  through  to  Auburn  on  37  without 
changing  cars  after  leaving  Charlotte,  although  that 

was  denied  by  the  agent. 

But  the  inference  which  plaintiffs  would  have  drawn  from 

the  fact  that  defendant's  conductor  asked  them  to  take  seats 

in  another  car,  because  the  car  they  were  in  would  be  taken 

off  the  train  at  Atlanta,  is  not  warranted  by  the  fact 

2  alone.     While  it  may,  in  a  way  have  been  misleading 
to  plaintiffs,  since  they  construed  it  as  confirming 

what  the  agent  at  Rock  Hill  had  told  them,  nevertheless  the 
conductor  was  not  responsible  for  that  result,  because,  while 
he  knew  that  their  tickets  were  for  Auburn,  he  was  ignorant 
of  the  information  that  had  been  given  them  by  defendant's 
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had  the  right  to  assume  that  they  knew  how  to  get  to  their 
destination.  No  doubt,  he  assumed  that  they  knew  they 
would  have  to  get  off  at  some  station  south  of  Atlanta  at 
which  the  train  was  scheduled  to  stop,  and  take  a  local  train 
for  Auburn,  of  which  there  were  a  sufficient  number  for  the 
accommodation  of  local  traffic,  or  go  there  by  private  con- 
veyance. Therefore,  under  the  circumstances,  he  was  guilty 
of  no  dereliction  of  duty  in  failing  to  volunteer  information 
which  he  had  the  right  to  assume  that  plaintiff  had. 

In  passing,  we  may  also  put  out  of  the  case  the  charge  of 

rudeness  of  conduct  and  speech  on  the  part  of  the  conductor 

who  took  charge  of  the  train  at  Atlanta.     The  testimony, 

considered  in  its  most  favorable  light  for  plaintiffs, 

3,  4     fails  to  prove  any  actionable  conduct  or  speech.  Mrs. 

Hutchison  testified  to  nothing  more  than  that  the 

conductor  was  "rough''  and  "gruff"  in  conduct  and  speech 

to  her,  and  that  he  would  not  give  her  an  opportunity  to  talk 

to  him,  but  said  positively  that  he  would  not  stop  at  Auburn. 

It  is  not  the  plaintiff's  opinion  or  characterization  of  the 
language  or  conduct  of  another  that  makes  it  actionable; 
whether  it  is  so  or  not  is  determined  by  the  law;  by  the 
Court  interpreting  the  law  where  there  is  but  one  inference ; 
or  by  the  jury  when  the  question  is  of  doubtful  import.  An 
overly  sensitive  person  may,  and  often  does,  become 
offended  by  speech  or  conduct  which  was  not  intended  to  be 
offensive,  and  which  should  not  and  would  not  offend  a 
person  of  normal  sensibilities.  "Rough"  or  "gruff"  lan- 
guage or  conduct  on  the  part  of  a  conductor  toward  a  pas- 
senger may  be  actionable,  or  it  may  not  be.  The  burden 
was  upon  plaintiffs  to  prove  that  it  was,  which  they  failed 
to  do.     If  it  had  been  abusive,  obscene,  insulting  or  humili- 
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it  should  be  said  that  he  denied  the  charge  made  against  him, 
and  testified  that  his  treatment  of  plaintiffs  was  civil  and 
polite.  In  this  view  of  the  testimony,  it  becomes  unnecessary 
to  decide  whether,  if  the  language  or  conduct  of  the  conduc- 
tor had  been  actionable,  defendant  would  have  been  liable  to 
plaintiffs  therefor,  under  the  terms  of  the  contract  limiting  its 
liability  to  its  own  line. 

Mrs.  Hutchison  testified  (Miss  Hutchison,  being  indis- 
posed at  the  time  of  the  trial,  did  not  testify)  that  they  had 
been  contemplating  this  trip  for  several  weeks  before  they 
left  home,  and  that  her  son,  whom  they  were  going 

5  to  visit,  had  written  them  several  letters  about  the 
best  way  to  make  the  trip.  He  testified  that  he  wrote 
them  that  37  was  the  best  train  for  them  to  take,  but  that  it 
did  not  stop  at  Auburn,  but  he  advised  them  to  buy  their 
tickets  through  to  Auburn,  so  that  they  could  have  their 
baggage  checked  to  Auburn,  which  they  did,  and  get  off  at 
Opelika,  where  he  would  meet  them  and  take  them  to 
Auburn  in  an  automobile.  From  this  Mrs.  Hutchison  con- 
ceived the  idea  that  the  train  did  not  go  through  Auburn, 
but  turned  off  in  some  other  direction  this  side  of  Auburn. 
She  testified  that  she  did  not  know  that  the  train  went 
through  Auburn  until  she  had  the  conversation  hereinafter 
mentioned  over  the  telephone  with  her  son's  wife,  after  she 
had  gotten  off  the  train  at  Opelika ;  and  she  testified  repeat- 
edly that  she  expected  her  son  to  meet  her  at  Opelika  and 
was  greatly  disappointed  and  upset  when  she  got  off  at 
Opelika  and  found  that  he  was  not  there. 

The  mischief  was  brought  about  in  this  way.  After  plain- 
tiffs had  left  Rock  Hill,  Mrs.  Hutchison's  husband  tele- 
graphed to  his  son  at  Auburn  that  they  had  left  on  the  mom- 


Digitized  by  LjOOQIC 


Hutchison  v.  Southern  Ry.  Co.  97 

Rep.]  April  Tcnn,  1917. 

information  given  by  the  agent  at  Rock  Hill  to  mean  that 
the  train  would  stop  at  Auburn,  he  sent  his  son  a  second 
message,  telling  him  that  they  had  gotten  tickets  through  to 
Auburn.  On  receipt  of  this  message,  the  son  canceled  the 
order  for  the  automobile,  and  went  to  the  station  at  Auburn 
to  meet  them,  and  was  there  when  the  train  passed  through. 

Mrs.  Hutchison  testified  that  when  she  got  off  at  Opelika 
and  found  that  her  son  was  not  there  she  called  him  over  the 
-telephone  to  inquire  why  he  had  failed  to  meet  them.  His 
wife  answered  and  gave  the  explanation  above  stated,  and 
then  she  learned  for  the  first  time  that  the  train  passed 
through  Auburn. 

The  testimony  for  plaintiflFs  is  susceptible  of  no  other 
inference  than  that  when  they  left  home  they  intended  to 
get  off  at  Opelika,  and  got  off  according  to  their  original 
intention.  It  necessarily  follows  that  the  alleged  misdirec- 
tion of  the  Rock  Hill  agent  did  not  cause  them  to  get  off,  or 
the  damages  alleged  to  have  been  caused  by  the  drive 
through  the  country.  Moreover,  they  did  just  what  they 
would  have  had  to  do  if  the  Rock  Hill  agent  had  given  them 
correct  information.  Therefore  it  is  not  perceived  how  the 
alleged  misdirection  caused  any  damage,  except  possibly  the 
failure  of  the  son  to  meet  them  at  Opelika,  and  the  subse- 
quent ride  to  Auburn  without  him  as  an  escort,  but  no  dam- 
age resulted  from  that,  except  the  deprivation  of  the  pleas- 
ure of  his  company  on  the  way,  and  if  that  were  an  element 
of  recoverable  damage  the  plaintiffs  could  not  recover  for  it 
because  Mrs.  Hutchison  admitted  that  when  her  son  found 
out  that  she  was  in  Opelika  he  offered  to  go  there  and  take 
her  to  Auburn,  but  she  declined  the  offer,  saying  that  she 
would  rather  go  without  him  than  have  him  make  the  trip. 

This  view  of  the  case  makes  it  unnecessary  to  consider 
whether,  if  they  had  been  misled  by  the  alleged  incorrect 
information  to  their  damage,  defendant  would  have  been 
exempt  from  liability  on  the  ground  that,  under  the  act 

7-109. 
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regulating  interstate  commerce,  plaintiffs  are  conclusively 
presumed  to  have  known  from  the  schedule  filed  with  the 
commission  that  the  train  did  not  stop  at  Auburn. 
Judgment  affirmed. 

Messrs.  Watts  and  Gage,  concur. 

Mr.  Justice  Fraser,  dissenting.  It  seems  to  me  that  the 
whole  trouble  arose  from  the  telegram  of  Mr.  Hutchison, 
Senior. 

The  ticket  agent  was  asked  two  questions : 

1st.  Can  you  sell  tickets  to  Auburn?  The  answer  was, 
**I  can."     The  tickets  were  sold  as  stated. 

2d.  If  the  passengers  catch  No.  Z7  in  Charlotte,  will  they 
have  to  change  in  Atlanta?  The  answer  was,  **No."  The 
passengers  caught  No.  37  in  Charlotte  and  only  changed 
from  one  car  to  another  on  the  same  train.  Of  this  change 
there  was  no  complaint  and  no  injury.  At  the  time  of  the 
purchase  of  the  tickets  Mr.  Hutchison  did  not  know  that 
No.  37  passed  through  Auburn.  The  ladies  did  not  know- 
it  until  they  had  disembarked  at  Opelika.  The  ladies 
expected  to  meet  Mr.  T.  J.  Hutchison  at  Opelika.  The 
injury  arose  from  the  failure  to  meet  him  at  Opelika. 

Now,  why  did  they  fail  to  meet  at  Opelika?  The  tele- 
gram prevented  the  meeting. 

The  parties  have  an  agreement  to  meet  at  Opelika.  One 
party  is  notified  of  a  change  and  the  other  is  not  notified  of 
the  change.  Only  one  thing  could  have  been  expected,  t.  e., 
they  did  not  meet.  The  telegram  did  it.  The  agents  of  the 
defendant  had  nothing  to  do  with  the  telegram  and  the 
defendant  is  not  responsible. 
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SEYLE  V.  CHARLESTON  TERMINAL  CO. 

(95  S.  E.  178.) 

L  Trial — Nonsuit — Evidence. — For  the  Supreme  Court  to  sustain 
order  of  nonsuit,  it  must  be  satisfied  that  plaintiff's  evidence,  when 
considered  in  connection  with  defendant's,  is  susceptible  only  of  the 
inference  that  it  fails  entirely  to  sustain  the  material  allegations  of 
the  complaint. 

2.  Appeal  and  Error — Allowance  of  Amendment  to  Answer — Dis- 
cretion OF  Court. — Exception  by  plaintiff  to  the  action  of  the  trial 
Court  in  allowing  defendant  to  amend  its  answer  after  remand  on 
first  appeal  must  be  overruled,  where  it  is  not  made  to  appear  that 
the  Court's  discretion  was  erroneously  exercised. 

Before  Bowman^  J.,  Charleston,  Spring  term,  1917. 
Reversed. 

'Action  by  John  F.  Seyle,  as  administrator  of  John  H. 
Seyle,  against  the  Charleston  Terminal  Company.  From 
judgment  for  defendant,  plaintiff  appeals. 

Messrs.  Logan  &  Grace,  for  appellant,  cite :  As  to  error 
in  directing  verdict  for  defendant:  Greenleaf  on  Evidence, 
vol.  I,  sec.  41 ;  98  S.  C.  381 ;  94  S.  C.  175 ;  60  S.  C.  9;  86  wS. 
C.  306;  100  S.  C.  294;  97  S.  C.  409;  86  S.  C.  304;  93  S.  K. 
No.  7,  p.  395;  93  S.  E.  188;  106  S.  C.  123;  107  S.  C.  327; 
107  S.  C.  37;  106  S.  C.  220;  100  S.  C.  375;  233  U.  S.  58 
Law  Ed.  1051;  163  N.  C.  554;  79  S.  E.  970;  Tiffanny  on 
Wrongful  Death  (2d  ed.),  sec.  159;  155  Fed.  Rep.  277;  C. 
C.  A.  21 ;  20  Colo.  178,  182;  37  Pac.  721 ;  46  Am.  St.  Rep. 
279;  5  Colo.  App.  321,  327:  38  Pac.  856;  71  C.  C.  A.  619; 
138  Fed.  867  (1  L.  R.  A.  (N.  S.)  1161) ;  83  S.  E.  573;  N. 
W.  Rep.,  vol.  150,  1088;  93  S.  E.  390;  84  S.  E.  296.  As 
to  allowing  defendant  to  amend  its  anszver:  81  S.  C.  579; 
60  S.  C.  484;  101  S.  C.  107;  92  S.  C.  40;  105  S.  C.  319. 
As  to  error  in  the  admission  of  testimony  tending  to  show 
that  intestate  met  his  death  while  engaged  in  interstate  com- 
merce: 100  S.  C.  386;  106  S.  C.  220;  99  S.  C.  42;  101  S.  C. 
787 ;  232  U.  S.  245 ;  106  S.  C.  219 ;  93  S.  E.  390. 
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Messrs,  Mitchell  &  Smith,  Mordecai  &  Gadsden  &  Rut- 
ledge  and  Simeon  Hyde,  for  respondent,  cite :  As  to  allow- 
ing defendant  to  amend  answer:  98  S.  C.  197 ;  242  U.  S. 
432;  238  Fed.  917;  18  S.  C.  315;  47  S.  C.  499;  S3  S.  C. 
230;  101  S.  C.  106.  As  to  direction  of  verdict  for  defend- 
ant: 104  S.  C.  16;  109  U.  S.  478;  99  S.  C.  417;  105  S.  C.  72. 

January  4,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  case  has  been  heard  in  the  Circuit  Court,  on  four 
separate  occasions,  when  called  for  trial.  It  was  heard  the 
first  time  at  the  January  term  of  the  Court  in  1916,  but  upon 
motion  was  withdrawn  from  the  jury.  When  it  was  heard 
the  second  time,  his  Honor,  the  presiding  Judge,  granted  an 
order  of  nonsuit  in  favor  of  the  defendant.  On  the  third 
hearing  there  was  a  mistrial,  and  on  the  fourth  hearing  there 
was  another  order  of  nonsuit  in  favor  of  the  defendant. 
There  was  an  appeal  from  the  first  order  of  nonsuit,  which 
was  reversed,  and  the  case  remanded  for  a  new  trial.  106 
S.  C.  215,  90  S.  E.  1016.  After  the  case  was  remanded, 
the  defendant  was  allowed  to  amend  its  complaint,  by  alleg- 
ing as  a  defense  that  the  defendant  was  engaged  in  inter- 
state commerce,  at  the  time  of  the  injury. 

At  the  close  of  the  testimony,  the  defendant's  attorneys 
made  a  motion  for  the  direction  of  a  verdict,  on  the  follow- 
ing grounds: 

"(1)  There  is  a  total  failure  of  evidence  of  the  acts  of 
negligence  alleged  in  the  complaint,  or  any  one  of  them,  as 
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"(3)  The  undisputed  evidence  showing  that  the  deceased 
was,  at  the  time  of  his  death,  working  for  the  defendant  in 
interstate  commerce,  in  which  the  defendant  was  then  and 
there  engaged,  there  is  no  evidence  that  the  plaintiff  or  any 
other  person  stood  in  the  relation  of  dependence  upon  the 
deceased,  which  would  entitle  the  plaintiff  to  recover  in  this 
action." 

In  granting  the  motion,  his  Honor,  the  presiding  Judge, 
stated  to  the  jury : 

"If  you  were  to  take  this  case  and  find  a  verdict  for  the 
plaintiff,  I  would  have  to  set  it  aside.  Therefore,  I  direct 
you  to  find  a  verdict  for  the  defendant.*' 

The  plaintiff's  testimony  upon  the  last  trial  was  not  mate- 
rially different  from  that  which  was  introduced  by  him  on 
the  former  trial.  This  Court  then  considered  the  testimony 
just  as  if  the  amendment  hereinbefore  set  out  had  been 
incorporated  in  the  defendant's  answer,  and  reached  the 
conclusion,  that,  even  if  there  was  testimony  tending  to 
show  that  the  defendant  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury,  it  was  error  to  grant  the 
nonsuit,  as  the  testimony  tended  to  show  negligence  under 
the  Federal  statute. 

In  order  for  this  Court  to  sustain  the  order  of  nonsuit,  it 
must  be  satisfied  that  the  testimony  of  the  plaintiff,  when 
considered  in  connection  with  that  introduced  by  the  defend- 
ant, is  susceptible  of  only  one  inference,  and  that 

1       inference  must  be  that  it  fails  entirely  to  sustain  the 

material    allegations    of    the    complaint.     We    are 

unable  to  reach  any  such  conclusion;  but,  on  the  contrary, 

are  satisfied  that  the  issues  should  have  been  submitted  to 

the  jury. 

Error  is  assigned  on  the  part  of  his  Honor,  the  Circviit 
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STATE  V.  ABNEY. 
(95  S.  E.  179.) 

1.  Criminal  Law  —  Appeal  —  Harmless  Error  —  Inconsistency  in 
Verdict. — In  prosecution  on  an  indictment  containing  two  counts^ 
for  assault  and  for  malicious  mischief  or  injury,  where  the  evi- 
dence might  well  have  supported  verdict  of  guilty  on  both  counts^ 
though  verdict  of  guilty  only  on  the  count  as  to  malicious  mischief 
or  injury  is  illogical,  its  want  of  consistency  is  favorable  to  defend- 
ant, and  he  cannot  complain. 

2.  Malicious  Mischief— Criminal  Responsirility  for  Rendering  It 
Necessary  to  Drive  Automobiles  Into  Dangerous  Place.— If  a  rea- 
sonably prudent  man  would  have  deemed  it  necessary  to  drive  his 
automobile  into  a  dangerous  place  to  escape  a  still  more  dangerous 
collision  with  the  driver  of  another  car,  then  the  driver  of  such  other 
car  is  criminally  responsible  for  the  act  which  he  rendered  necessary. 

3.  Malicious  Mischief — Forcing  Driver  of  Automobile  Into  Danger 
— Question  for  Jury. — In  prosecution  of  an  automobile  driver  for 
malicious  mischief  or  injury,  whether  it  was  the  natural  consequence 
of  defendant's  conduct  in  driving  his  car  that  the  driver  of  another 
car  was  forced,  as  a  reasonably  prudent  man,  to  drive  his  own  into- 
a  dangerous  place,  was  a  question  for  the  jury. 

Before    Wilson^    J.,    Edgefield,    Spring    term,    1917. 
Affirmed. 

John  Ernest  Abney  was  convicted  of  malicious  mischief^ 
and  he  appeals. 

Mr,  S.  M.  Smith,  for  appellant,  cites:  As  to  wilfulness 
and  malice:  Crim.  Code,  sec.  222;  88  S.  C.  238. 

Solicitor  Geo.  Bell  Timmerman  and  Mr,  B.  £.  Nicholson^ 
for  State,  respondent. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 
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Other  for  malicious  mischief  or  injury.  He  was  acquitted 
on  the  first  and  convicted  on  the  second  count.  Before 
being  sentenced  defendant's  attorney  made  a  motion  in 
arrest  of  judgment  on  the  second  count,  which  motion  was 
refused,  and  sentence  was  imposed.  Upon  notice  and 
exceptions  duly  given  and  made  the  cause  is  before  this 
Court  on  appeal. 

Argument:  While  there  are  three  exceptions,  we  think 
they  can,  with  propriety,  be  discussed  under  one  general 
head.  It  will  be  noticed  by  the  first  count  of  the  indictment 
the  defendant  is  charged  with  a  certain  automobile  in  mak- 
ing an  assault  on  one  Mr.  Mims,  by  attempting  and  offering 
to  strike  another  automobile  in  which  the  said  Mims  was 
riding,  intending  thereby  to  injure,  wound  and  illtreat  him, 
the  said  Mr.  Mims.  The  jury's  verdict  vindicated  him  of 
such  charge,  and  it  is  submitted  that,  such  being  the  case,  the 
props  and  foundation  of  the  second  charge,  the  malicious 
injury  or  mischief,  must  fall  to  the  ground,  because  if,  as 
found  by  the  jury,  there  was  no  assault,  to  say  nothing  of  a 
battery,  or  an  attempt  to  wound  or  to  injure  or  do  injury  to 
Mr.  Mims,  how  could  there  be  any  ground  in  law  or  fact 
or  justification  for  finding  or  saying  that  the  defendant  wil- 
fully, unlawfully  and  maliciously  did  injury  to  the  automo- 
bile in  which  Mr.  Mims  was  riding,  by  causing  the  latter 
to  turn  his  automobile  in  a  ditch  ? 

The  evidence  in  the  case  might  well  have  supported  a  ver- 
dict of  guilty  on  both  counts   in  the   indictment. 

1  While  the  verdict  is  illogical,  its  want  of  consistency 
is  favorable  to  the  appellant,  and  not  prejudicial,  and 

the  appellant  cannot  complain. 

If  a  reasonably  prudent  man  would  have  deemed  it  neces- 
sary to  drive  his  car  into  a  dangerous  place  to  escape 

2  a  still  more  dangerous  collision  with  the  appellant, 
then  the  appellant  is  responsible  for  the  act  of  Mr. 

Mims,  which  he  has  rendered  necessary. 
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It  was  the  natural  consequence  of  appellant's  con- 
3       duct.     Now,  whether  the  necessity  existed  or  not 

was  a  question  for  the  jury. 
The  judgment  is  affirmed. 
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STEELE  V.  ATLANTIC  COAST  LINE  R.  CO.  ET  AL, 

(95  S.  E.  180.) 

Appeal  and  Error  —  Subsequent  Appeal— Questions  Precluded.— 
Exceptions  to  insufficiency  of  evidence  fully  considered  on  a  former 
appeal  will  not  be  considered  in  a  subsequent  appeal,  where  the  evi- 
dence is  practically  the  same  and  to  consider  exceptions  would 
require  a  reprint  of  the  former  opinion. 

Before  Smith,  J.,  Florence,,  Fall  term,  1916.     Affirmed. 

Action  by  W.  M.  Steele  against  the  Atlantic  Coast  Line 
Railroad  Company  and  another.  From  the  judgment  ren- 
dered, defendants  appeal. 

Mr.  F,  L.  Willcox,  for  appellant,  submits :  There  zvas  no 
evidence  of  a  failure  to  furnish  suitable  appliances:  105  S. 
C.  102;  226  U.  S.  439.  As  to  the  assumption  of  risks: 
221  U.  S.  503;  58  L.  Ed.  1070;  191  U.  S.  64;  48  L.  Ed.  96; 
161  U.  S.  451.  There  is  no  connection  shown  between  the 
alleged  defect  in  the  coupling  and  the  accident  on  account  of 
which  plaintiff  itas  injured:  229  U.  S.  265 ;  37  L.  Ed.  1179; 
77  S.  C.  328. 

Messrs.  /.  W.  Ragsdale  and  Whiting  &  Baker,  for 
respondents,  cite :  As  to  duty  of  interstate  carriers  to  pro- 
vide their  cars  with  automatic  couplers  and  to  maintain  them 
in  proper  condition  at  all  times  and  under  all  circumstances: 
55  L.  Ed.  588.  As  to  refusal  of  motion  by  defendant  for 
directed  verdict:  103  S.  C.  115. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  JusTicr 
Fraser. 
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This  case  has  been  before  this  Court  once  before,  and  will 
be  found  in  103  S.  C,  at  page  102.  In  that  case,  on  page 
112,  this  Court  said:  "The  case  is  brought  here  on  excep- 
tions, assigning  error  in  the  refusal  of  the  motion  for  non- 
suit and  direction  of  the  verdict,  in  the  charge  and  refusal 
to  charge  one  of  defendant's  requests  and  in  the  refusal  of 
a  motion  for  a  new  trial,  based  on  the  ground  that  the  ver- 
dict is  excessive.'* 

All  the  exceptions  in  this  appeal  refer  to  the  insufficiency 
of  the  evidence.  These  questions  are  so  fully  considered 
in  the  former  appeal,  that  it  is  unnecessary  to  consider  them 
again.  The  testimony  is  practically  the  same,  and  to  con- 
sider the  exceptions  in  detail,  would  require  a  reprint  of  the 
former  opinion. 

The  judgment  is  affirmed. 
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FEREBEE  v.  ATLANTIC  COAST  LINE  R.  CO. 
(95  S.  E.  349.) 

1.  Carriers — Live  Stock — Notice  of  Injury. — Where  it  was  the  car- 
rier's duty  to  unload  an  animal,  and  where,  if  it  had  done  so,  it 
could  have  seen,  or  ought  to  have  seen,  an  apparent  injury,  it  could 
not,  on  appeal,  be  heard  to  complain  of  its  lost  opportunity  to  see  the 
injury,  if  any. 

2.  Evidence — Parol  Evidence — Receipt — Condition  of  Animal. — A 
receipt  given  when  an  animal  was  received,  being  only  prima  facie 
evidence  as  to  the  condition  of  the  animal,  either  party  might  after- 
wards show  a  different  condition  at  the  time  of  shipment. 

3.  Estoppel — Carriage  of  Animal — Receipt — Injury  to  Animal. — 
The  shipper  of  an  animal  was  not  estopped,  by  signing  "a  receipt, 
from  showing  that  the  animal  was  severely  injured,  and  not,  as  he 
first  thought,  only  slightly  injured,  as  he  had  a  reasonable  time  after 
he  received  the  animal  to  ascertain  the  extent  of  the  injury  and  his 
damage,  if  any. 

Before    Peurifoy,    J.,    Jasper,    Summer    term,     1917. 
Reversed. 
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Action  by  L.  L.  Ferebee  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  an  order  of  the  Circuit  Court, 
reversing  a  judgment  of  the  magistrate's  Court,  in  favor  of 
plaintiff,  he  appeals. 

The  order  of  Judge  Peurifoy,  referred  to  in  the  opinion, 
is  as  follows : 

This  is  an  appeal  by  defendant  from  a  judgment  by  the 
magistrate  in  favor  of  plaintiff  for  seventy-five  ($75.00) 
dollars,  $25.00  alleged  injury  to  a  bull  shipped  from  Kress 
to  Ridgeland  and  $50.00  penalty  for  failure  to  pay  claim 
within  the  time  required  by  law. 

The  testimony  tends  to  show  that  before  the  bull  was 
unloaded  by  plaintiff,  the  plaintiff  paid  the  freight  and 
signed  a  receipt  for  same.  Before  and  at  the  time  of 
unloading  the  animal,  the  plaintiff  noticed  an  injury  to  one 
of  its  eyes.  He  did  not  report  the  matter  to  the  agent  of 
defendant,  but  carried  the  animal  to  his  home  some  eight 
miles  in  the  country.  Nothing  further  was  heard  of  it,  so 
far  as  the  record  disclosed  until  some  three  weeks  thereafter, 
when  plaintiff  filed  a  claim  against  the  defendant  for  $25.00 
damage  to  bull. 

The  only  point  involved  in  the  appeal  is :  Did  the  magis- 
trate err  in  holding  that  the  plaintiff  could  recover  for  ah 
injury  which  was  not  concealed  without  proof  of  notice  of 
the  same  to  the  defendant  before  the  final  delivery  of  the 
property  to  the  plaintiff? 

The  plaintiff  testified  that  the  reason  he  did  not  call  the 
attention  of  the  agent  to  the  injury  was  because  he  thought 
the  animal's  eye  might  get  all  right  within  a  few  days.  Tt 
seems  to  me  that  if  the  plaintiff  had  intended  to  hold  the 
defendant  responsible  for  the  injury,  it  was  his  duty,  in  law 
and  common  fairness,  to  have  notified  the  defendant  before 
removing  the  animal.  With  a  clear  receipt  from  the  plain- 
tiff and  in  the  absence  of  any  complaint,  the  defendant  had 
the  right  to  assume  that  the  animal  was  all  right.  If  it  was 
not,  and  the  plaintiff  knew  it,  the  defendant  should  have 
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had  the  opportunity  to  see  it  and  observe  the  nature  and 
extent  of  the  injury  before  its  removal  and  to  find  out  then, 
if  it  could,  the  cause  of  the  injury.  So  far  as  the  record 
shows,  the  plaintiff  and  his  witness  who  assisted  him  in, 
removing  the  animal,  were  the  only  ones  who  knew  of  the 
alleged  injury,  but  they  made  no  complaint  of  it  for  some 
three  weeks.  Under  these  circumstances,  I  do  not  think 
the  plaintiff  should  be  now  heard  to  complain.  It  is,  there- 
fore, ordered,  that  the  judgment  of  the  magistrate  be,  and 
it  is  hereby,  reversed  and  the  action  dismissed. 

Messrs.  John  P,  Wise  and  H.  Klugh  Purdy,  for  appel- 
lant. Mr,  Purdy  cites :  As  to  error  in  holding  that  plain- 
tiff could  not  recover  for  the  injury,  which  was  not  con- 
cealed, without  proof  of  notice  of  the  same  to  defendant 
before  final  delivery  of  the  property  to  plaintiff:  10  Corpus. 
Juris,  pp.  201  and  326 ;  86  S.  C.  19.  As  to  error  in  holding 
that  it  was  plaintiff's  duty  to  call  attention  to  the  injury 
before  he  removed  the  animal  from  the  car:  4  R.  C.  L.  956. 

Mr,  W,  N.  Heytvard,  for  respondent,  cites :  xis  to  neces- 
sity for  proof  of  notice  to  defendant  for  injury  to  property 
before  removal  of  same:  97  S.  C.  116.  As  to  estoppel:  34 
S.  C.  464;83S.  C.  461;  12,350. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice: 
Watts. 

This  is  an  appeal  from  an  order  of  Judge  Peurifoy, 
reversing  a  judgment  of  magistrate's  Court,  wherein  plain- 
tiff recovered  a  judgment  for  $25,  actual  damages,  and  $50, 
penalty  for  injury  to  a  bull,  shipped  over  plaintiff's  railroad, 
and  failure  to  pay  same  in  time  required  by  law.  Judge 
Peurifoy's  order  states  the  case  fully.  The  plaintiff  by  two 
exceptions  challenges  the  correctness  of  his  decision.  The 
exceptions  should  be  sustained. 


Digitized  by  VjOOQIC 


108         FuLMER  V.  Western  Union  Telegraph  Co. 

Syllabus.  [109  S.C. 

The  plaintiff  was  under  no  obligation,  under  the  facts  as 
detailed  in  the  case,  to  notify  the  defendant  at  the  time  he 
received  the  property  that  the  bull  was  injured.  He  testi- 
fies that  he  thought  the  injury  was  trivial  and  did 

1  not  amount  to  much.  It  was  the  duty  of  the  defend- 
ant to  unload  the  bull,  and,  had  it  done  so,  it  could 
have  seen,  or  ought  to  have  seen,  the  apparent  injury. 
Defendant  cannot  now  be  heard  to  complain  of  its  lost 
opportunity  to  see  the  injury,  if  any. 

The  receipt  given  at  the  time  the  bull  was  received  is  only 
prima  facie  evidence  as  to  the  condition  of  the  bull.  Either 
party  afterwards  had  the  right  to  show  that  there  was  a 
different  condition  as  to  the  goods.  Neither  is  the 
2,  3  plaintiff  estopped,  by  signing  the  receipt,  from  show- 
ing that  the  bull  was  seriously  injured,  and  not,  what 
he  first  thought,  slightly  injured.  To  hold  him  estopped 
under  the  circumstances  would  be  unreasonable.  He  had 
a  reasonable  time  after  he  received  the  bull  to  ascertain  the 
extent  of  the  injury  and  his  damage,  if  any. 

Under  his  explanation,  it  was  not  his  duty  to  call  atten- 
tion, at  the  time  he  received  the  bull,  that  it  was  injured. 
He  had  a  reasonable  time  thereafter  to  ascertain  the  extent 
of  the  injury.  He  paid  the  freight  and  signed  receipt  before 
he  saw  the  bull,  and  then  he  unloaded  it. 

Judgment  reversed,  and  judgment  of  magistrate's  Court 
affirmed. 

Reversed. 
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FULMER  V.  WESTERN  UNION  TELEGRAPH  CO. 
(95  S.  E.  179.) 
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Before  Mauldin,  J.,  Richland,  Spring  term,  1916. 
Reversed 

Action  by  C.  S.  Fulmer  against  the  Western  Union  Tele- 
graph Company.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

Messrs,  Nelson  &  Gettys,  for  appellant,  cite :  As  to  puni- 
tive damages:  82  S.  C.  87;  83  S.  C.  22. 

Messrs,  Cooper  &  Cooper,  for  respondent. 

January  29,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  plaintiff  brought  this  action  in  a  magistrate's  Court 
for  damages  for  negligence  in  the  transmission  of  a  tele- 
gram. The  plaintiff  mortgaged  certain  live  stock  to  J.  H. 
and  W.  B.  Wise.  The  mortgage  was  past  due,  and  on 
February  22,  1915,  the  mortgagees  mailed  a  letter  to  the 
plaintiff,  offering  to  extend  the  time  of  payment  if  the  plain- 
tiff would  pay  one-half  of  the  debt.  This  letter  was  mailei 
at  Little  Mountain  at  10  a.  m.,  and  received  in  Columbia  at 
10 :30  p.  m.,  of  the  same  day.  On  that  day  one  C.  S.  Fuller 
wired  to  the  postmaster  at  Columbia  to  forward  his  mail  to 
Orangeburg.  The  signature  of  this  telegram  was  changed 
in  transmission  to  C.  S.  Fulmer.  Mr.  Fulmer's  letter  went 
to  Orangeburg  and  was  returned,  but  did  not  reach  the 
plaintiff  until  February  26th.  The  plaintiff  claims  that  the 
delay  caused  him  to  miss  the  opportunity  to  borrow  from  a 
Mrs.  Campbell  the  money  to  save  his  stock. 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
nonsuit  or  directed  verdict,  on  the  ground  that  there  was  no 
evidence  of  any  damage  by  reason  of  the  delay.  The  mag- 
istrate refused  the  motion,  and  gave  judgment  for  the  plain- 
tiff for  $75.  The  defendant  appealed  to  the  Circuit  Court. 
The  Circuit  Court  affirmed  the  judgment  of  the  magistrate, 
and  from  that  judgment  this  appeal  was  taken. 
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There  are  eight  exceptions,  but  only  two  questions : 

1.  Was  there  any  evidence  that  the  plaintiff  was  injured 
by  the  delay  in  the  receipt  of  his  letter?  There  is  none 
The  letter  was  directed  to  C.  S.  Fulmer,  Columbia,  S.  C, 
R.  F.  D.  It  reached  Columbia  at  1  :30  p.  m.,  on  February 
22d.     This  was  a  legal  holiday.     The  case  shows : 

**That  the  letter  in  question  was  addressed  R.  F.  D.  and 
would  have  been  sent  out  on  the  rural  route;  that  on  Feb- 
ruary 22,  1915,  mail  was  not  sent  out  on  rural  routes,  as  that 
was  a  holiday,  but  parties  could  call  at  the  postoffice  and 
receive  mail,  and  the  postoffice  was  open  for  that  purpose 
from  9  a.  m.,  to  10  a.  m. ;  that  the  letter  in  question  could 
not  have  been  delivered  on  February  22d  in  any  event." 

There  was  some  little  conflict  as  to  whether  the  rural  car- 
rier went  out  on  the  22d,  but  no  intimation  that  this  letter 
could  have  been  delivered  on  the  22d. 

The  plaintiff  testified:  '*Q.  Did  she  (Mrs.  Campbell)  have 
the  money  ready  to  give  you  on  the  22d  of  February?  A. 
No,  sir.  Q.  She  did  not  have  it  then  ?  A.  No,  sir ;  not  on 
that  day.  Q.  When  did  she  have  it?  A.  Up  until  that 
day." 

So,  if  the  telegram  had  not  misled  the  postoffice  officials, 
the  money  was  not  available  on  or  after  the  22d.  The 
alleged  injury  was  in  the  failure  to  get  the  money  from  Mrs. 
Campbell.  There  was  an  utter  failure  to  show  any  loss 
occasioned  by  the  telegram. 

2.  There  was  no  testimony  upon  which  to  base  punitive 
damages. 
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MEYER  V.  OWENS  ET  AL. 

(95  S.  E.  344.) 

APPEAL  AND  Error— Decisions  Reviewable — Demurrer. — An  order 
refusing  to  strike  out  a  demurrer  to  the  complaint  as  frivolous  is  not 
appealable. 

Before  Shipp,  J.,  Richland,  November  10,  1916.  Af- 
firmed. 

Action  by  Eliza  J.  Meyer  against  Lawrence  B.  Owens 
and  others.  From  an  order  refusing  to  strike  a  demurrer 
to  the  complaint,  plaintiff  appeals. 

Mr,  D.  W.  Robinson,  for  appellant,  cites :  As  to  joinder 
of  causes  of  action:  Code  of  Procedure,  sec.  218;  70  S.  C. 
253 ;  29  S.  C.  407,  412-13 ;  105  S.  C.  80;  72  S.  C.  387.  As 
to  right  of  trial  by  jury:  Code  of  Civil  Procedure,  sec.  312; 
23  S.  C.  370;  43  S.  C.  192;  37  S.  C.  169.  Frivolous  plead- 
ings:  Code,  sec.  306;  37  S.  C.  607;  2  S.  C.  427;  Black's 
Law  Die.  526;  90  S.  C.  160;  91  S.  C.  864. 

Messrs,  Melton  &  Belser,  for  respondents,  cite:  As  to 
joinder  of  causes  of  action:  Code,  sec.  218;  23  Cyc.  428;  30 
S.  C.  114;  31  Cyc.  885-6-888-887;  23  Cyc.  431-432;  23 
Tex.  Civ.  App.  504;  41  Mo.  274;  51  Kan.  617  (cited  1 
Encyc.  P.  &  P.  209) ;  45  Iowa  315  (cited  1  Encyc.  P.  &  P. 
209) ;  23  Cyc.  428;  29  S.  C.  412-13;  70  S.  C.  253.  As  to 
frivolous  demurrer:  6  Ency.  PI.  &  Pr.  685-7 ;  46  Minn.  208 
(cited  6  Encyc.  PI.  &  Pr.,  p.  387). 

February  9,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  appeals  from  an  order  refusing  to  strike  out  a 
demurrer  to  the  complaint  as  frivolous. 

The  order  is  not  appealable.  Some  of  the  reasons  why 
such  an  order  is  not  appealable  are  set  forth  in  the  cases 
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cited  in  Woodward  v.  Woodward,  87  S.  C.  247,  69  S.  E. 
232.  They  need  not  be  repeated  here.  The  principal  rea- 
son is  that  such  an  order  does  not  affect  the  merits,  and  an 
appeal  from  it  causes  unnecessary  delay  in  the  determination 
of  the  merits. 

Appeal  dismissed. 


9906 

REYNOLDS  v.  STOCKMAN. 
(95  S.  E.  341.) 

1.  Contracts — Construction. — Eflfect  must  be  given  to  every  word 
and  clause  in  a  contract  if  it  can  be  done  consistently  with  a  reason- 
able construction. 

2.  Logs  and  Logging — Contract  to  Cut  "All"  Timber— License. — ^A 
contract  to  allow  another  to  cut  "all"  timber  on  certain  land  measur- 
ing six  inches  in  diameter  does  not  obligate  the  purchaser  to  cut  all 
such  timber. 

3.  Contracts — Construction — Implied  Obligations. — An  obligation 
will  only  be  implied  from  a  contract  where  the  implication  is  plain 
or  circumstances  show  such  was  the  intention;  one  of  the  tests  being 
as  to  whether  the  obligation  would  have  been  written  in  express 
terms  if  brought  to  the  attention  of  the  parties  at  the  time  of  the 
execution  of  the  contract. 

Before  Bowman,  J.,  Greenwood,  Fall  term,  1916. 
Aflfirmed. 

Action  by  Daisy  B.  Reynolds,  administratrix  of  the  estate 
of  J.  B.  Reynolds,  deceased,  against  J.  P.  Stockman.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

Messrs.  Tillman  &  Mays,  for  appellant,  cite :  As  to  the 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  brought  this  action,  as  administratrix  of  the 
estate  of  J.  B.  Reynolds,  to  recover  damages  for  alleged 
breach  of  contract.  On  July  5,  1913,  J.  B.  Reynolds,  being 
the  owner  of  a  tract  of  land,  which  was  covered  by  certain 
mortgages  which  had  been  put  into  the  hands  of  .attorneys 
for  collection,  entered  into  the  following  written  agreement 
with  the  defendant  and  the  attorneys  representing  the  mort- 
gage creditors : 

**First.  The  said  J.  B.  Reynolds  hereby  agrees  to  allow 
the  said  J.  P.  Stockman  to  go  on  his  plantation  in  Green- 
wood county,  containing  about  five  hundred  and  ninety-five 
acres  of  land,  more  or  less  (describing  it),  and  cut  and  saw 
all  timber  thereon,  measuring  six  inches  in  diameter,  and  for 
the  purpose  of  cutting  and  sawing  the  said  timber  the  said 
J.  P.  Stockman  shall  have  the  right  to  go  on  the  said  prem- 
ises and  pass  over  and  through  the  lands  of  the  said  J.  B. 
Reynolds  at  any  point  or  points  convenient  to  the  said  J.  P. 
Stockman. 

"Second.  The  said  J.  P.  Stockman  shall  pay  for  the  said 
timber  when  cut  the  sum  of  one  dollar  per  thousand  and  the 
payments  shall  be  made  to  Grier,  Park  &  Nicholson  for  the 
purpose  of  applying  the  same  to  the  mortgage  debt  of  Scot- 
tish-American Mortgage  Co.  to  the  amount  of  one  thousand 
dollars,  after  which  time  it  shall  be  applied  to  the  payment 
of  the  mortgage  debt  of  Mrs.  Ida  V.  Klugh  until  the  same 
has  been  paid  in  full,  and  the  balance,  if  any,  shall  then  be 
applied  to  the  mortgage  of  the  Scottish- American  Mortgage 
Co.  until  that  has  been  paid  in  full. 

"Third.  It  is  further  agreed  by  and  between  the  said  par- 


Digitized  by  CjOOQIC 


114  Reynolds  v.  Stockman. 


Opinion  of  the  Court.  [109  S.  C. 


''Fourth.  It  is  further  provided  by  and  between  the  said 
parties  that  pending  the  cutting  of  the  said  timber  the  said 
mortgage  creditors  will  not  foreclose  their  mortgages,  but 
will  hold  the  same  open  for  a  period  of  one  year  from  this 
date,  provided,  however,  the  said  J.  P.  Stockman  shall  pay 
at  least  the  sum  of  five  hundred  dollars  on  or  before  the  1st 
day  of  October,  1913,  and  an  additional  sum  of  five  hundred 
dollars  on  or  before  the  1st  day  of  March,  1914.  In  the 
event  the  said  mortgage  is  foreclosed  the  said  J.  P.  Stock- 
man shall  have  the  right  to  pay  one  dollar  per  thousand  for 
the  lumber  on  the  said  lands  and  remove  the  same  there- 
from." 

On  January  7,  1914,  defendant  indorsed  upon  the  agree- 
ment the  following : 

"For  valuable  consideration  I  hereby  agree  to  complete 
my  lumber  contract  with  J.  B.  Reynolds  by  June  1,  191 5,  as 
provided  in  the  within  contract. 

"Witness  may  hand  and  seal  this  7th  day  of  January, 
1914.     J.  P.  Stockman.     (L.  S.)"       * 

Plaintiff  alleges  that  the  mortgage  debts  have  been  paid, 
and  that  the  mortgage  creditors  have  no  further  interest  in 
the  matter ;  that  defendant  breached  the  contract,  in  that  he 
failed  to  cut  and  saw  and  pay  for  all  the  timber  on  the  land, 
there  having  been  left  thereon  timber  enough  to  make  $1,000 
worth  of  lumber;  that,  after  making  the  contract,  Reynolds 
conveyed  the  land,  and  the  timber  left  thereon  by  defendant 
is  a  total  loss  to  his  estate.  Reynolds  died  on  January  23, 
1914. 

The  Circuit  Court  construed  the  contract  as  a  license  to 

defendant  to  cut  all  the  timber  on  the  tract  measuring  six 

inches  in  diameter,  but  as  not  requiring  him  to  cut  it  all,  and 

directed  a  verdict  for  defendant.     Appellant  ques- 
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first  paragraph  of  the  agreement,  and  insists  that  no  other 
construction  is  tenable,  if  any  force  and  effect  is  given  to 
that  word.  To  be  sure,  in  construing  a  contract,  effect  must 
be  given  to  every  word  and  clause  in  it,  if  it  can  be  done 
consistently  with  a  reasonable  construction.  But,  in  the 
construction  given,  the  word  is  given  effect  as  descriptive  of 
the  kind  of  timber  that  was  to  be  cut;  that  is,  all  timber 
measuring  six  inches  in  diameter,  and  as  excluding  all  tim- 
ber under  that  size.  The  intention  is  clearly  expressed  that 
defendant  was  allowed  to  cut  all  timber  of  the  size  stated. 
But  we  look  in  vain  for  any  provision  of  the  agreement 
which  expressly  obligates  him  to  cut  all  the  timber  of  that 
size.  Therefore,  if  he  was  bound  to  do  so,  the  obligation 
must  be  implied. 

Now,  while  it  is  true  that  an  obligation  may  sometimes 
be  implied  from  the  contract  as  a  whole  or  from  the  circum- 
stances, and  where  the  implication  is  necessary  or  is  plain, 
it  becomes  as  much  a  part  of  the  contract  as  if  it  had  been 
expressed ;  on  the  other  hand,  where  it  is  not  necessary  to  a 
fair  and  reasonable  construction  of  the  contract,  or  when  it 
is  not  reasonably  plain  and  clear  that  it  was  the  intention  of 
the  parties,  it  ought  not  to  be  made  a  part  of  the  contract  by 
construction,  for  thereby  the  Court  might  write  into  the  con- 
tract an  obligation  which  the  parties  did  not  intend.  The 
doctrine  of  implied  obligations  should  be  applied  with  cau- 
tion; otherwise,  the  Courts  would  impose  obligations  not 
intended  by  the  parties.     6  R.  G.  L.,  p.  856,  sec.  244. 

Taking  into  consideration  all  the  provisions  of  the  con- 
tract, the  situation  of  the  parties  and  the  circumstances,  the 
apparent  purpose  or  object  of  making  the  contract,  to  wit, 
to  pay,  or  to  pay  at  least  in  part,  the  mortgage  debts,  and 
the  fact  that  they  have  been  paid,  the  Court  could  not  have 
said  that  the  implication  was  necessary,  or  even  reasonably 
certain,  that  the  parties  intended  that  defendant  should  be 
bound  to  cut  all  the  timber  of  the  dimension  specified ;  that 
he  was  to  pay  for  the  timber,  "when  cut,'*  and  at  a  specified 
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price  per  thousand  feet ;  that  the  mortgage  creditors  were  to 
suspend  foreclosure  of  their  mortgages  for  a  limited  time 
with  no  other  provision  in  the  contract,  safeguarding  his 
right  to  the  timber,  if  he  was  bound  to  pay  for  it,  than  the 
provision  that  he  should  have  the  right  to  remove  such  lum- 
ber as  had  been  cut  at  the  time  of  foreclosure — all  militate 
against  the  implication  contended  for  by  appellant.  It  can- 
not be  said,  with  reasonable  certainty,  that,  if  the  question 
had  been  brought  to  the  attention  of  the  parties  at  the  time 
of  making  the  contract,  that  which  the  Court  is  asked  to 
write  into  it  by  construction  would  have  been  written  into  it 
in  express  terms.  That  is  one  of  the  tests  to  be  applied  in 
raising  obligations  by  implication. 
Judgment  affirmed. 

Messrs.  Chief  Justice  Gary  and  Justice  Gage  concur. 

Mr.  Justice  Watts^  dissenting.  I  am  constrained  to 
dissent  to  the  opinion  of  Mr.  Justice  Hydrick.  The  con- 
tract in  question  required  the  respondent  to  cut  all  timber  of 
the  specified  size.  To  hold  otherwise  and  allow  the  respond- 
ent to  pick,  select  and  cull  out  the  best  and  leave  the  other 
would  be  inequitable  and  unjust,  and  do  something  that  was 
not  contemplated  by  the  parties  to  the  contract;  would  be 
one-sided  and  wanting  in  mutuality,  and  work  a  hardship 
to  the  appellant  and  give  the  respondent  an  unfair  advantage 
that  never  was  intended  or  thought  of  when  contract  was 
entered  into. 

I  think  the  judgment  should  be  reversed. 

Mr.  Justice  Fraser.  I  concur  with  Mr.  Justice  Watts 
for  the  additional  reason  that  the  agreement  of  the  defend- 
ant is  inconsistent  with  a  mere  license. 
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STATE  V.  FEREBEE. 

(95  S.  E.  133.) 

Criminal  Law — Instructions — Duties  and  Province  op  Jury. — The 
instruction,  in  a  criminal  case,  that  if  the  jury  made  a  mistake  in 
arriving  at  the  truth  no  tribunal  on  earth  would  change  its  verdict, 
was  wrong  as  to  the  statement  of  law,  and  may  have  caused  the  jury 
to  infer  that  the  Court  believed  defendant  guilty. 

Before  Peurifoy^  J.,  Jasper,  Summer  term,  1917. 
Reversed. 

Defendant  was  convicted  of  selling  liquor  and  from  sen- 
tence appeals. 

Mr.  Thos.  B.  Miller,  for  appellant,  cites:  As  to  charge 
upon  facts:  Constitution  1895,  art.  V,  sec.  26. 

Mr,  Solicitor  George  Warren,  for  the  State,  respondent. 

February  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Defendant  appeals  from  sentence  on  conviction  of  selling 
liquor.     The  Court  charged,  in  part,  as  follows : 

"You,  the  jury,  have  heard  all  the  witnesses,  *  *  *  and 
you  must  tell  what  is  the  truth.  If  I  make  a  mistake  in 
charging  you  the  law,  and  if  the  defendant  is  prejudiced,  the 
Supreme  Court  will  correct  me.  But  if  you  make  a  mistake 
in  arriving  at  the  truth,  there  is  no  tribunal  on  earth  that  will 
change  it,  because  you  are  the  sole  judges  of  the  facts.'* 

The  language  quoted  is  susceptible  of  a  construction 
which  would  make  it  a  charge  upon  the  facts,  in  that  it  gave 
the  jury  an  intim'ation  of  the  opinion  of  the  Judge  as  to  the 
force  and  effect  to  be  given  to  the  evidence.  When  the 
Court  told  the  jury,  "if  you  make  a  mistake  in  arriving  at 
the  truth,  there  is  no  tribunal  on  earth  that  will  change  it,'* 
the  jury  knowing  that  the  Judge  had  the  poww  to  set  aside 
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their  verdict,  if  it  did  not  meet  his  approval,  may  have 
inferred  from  the  remark  that,  in  the  opinion  of  the  Judge, 
the  evidence  of  guilt  was  so  strong  and  clear  that  a  verdict 
of  guilty  would  meet  his  approval.  Unquestionably,  if  he 
had  told  them  so  in  so  many  words,  it  would  have  been 
ground  for  reversal. 

While  we  have  no  doubt  that  the  Court  merely  intended  to 
impress  upon  the  jury  the  responsibility  resting  upon  them 
to  find  a  true  verdict,  we  have  no  means  of  knowing  that  the 
jury  drew  only  that  inference  from  the  language  used. 
Standing  alone,  and  under  different  circumstances,  such  a 
statement  might  not  be  deemed  sufficiently  prejudicial  to  call 
for  reversal;  but,  taken  in  connection  with  another  phase  of 
it,  which  we  must  consider,  we  think  it  entitles  defendant  to 
a  new  trial. 

While  it  is  proper  that  juries  should  be  impressed  with 
the  dignity  and  importance  of  their  office  in  the  administra- 
tion of  justice,  and  that  they  should  be  advised  of  the  grave 
responsibility  resting  upon  them  in  the  duty  of  finding  true 
verdicts,  they  should  not  be  told — for  it  is  not  true — ^that 
they  are  all-powerful  in  that  regard.  Under  our  system  of 
government,  arbitrary  power  is  vested  in  no  one  function- 
ary, either  in  the  making  or  in  the  administration  of  law. 
Under  the  Constitution  and  statutes,  the  trial  Judge  has 
been  vested  with  the  power  and  charged  with  the  not  less 
solemn  and  responsible  duty  of  controlling  the  verdicts  of 
juries,  by  granting  new  trials,  to  the  end  that  there  shall  be 
no  miscarriage  of  justice;  and  he  should  neither  renounce 
that  power  and  duty,  nor  indicate  any  intention  of  doing  so, 
for  it  is  the  main,  and  in  many  cases  the  only,  safeguard 
against  capricious  or  unjust  verdicts.  Therefore  juries 
should  be  cautioned  that  only  so  long  as  they  render  just  and 
true  verdicts  will  they  be  respected  and  approved.  But,  if 
they  are  told  in  advance  that  any  sort  of  verdict  which  they 
may  see  fit  to  find  will  not  be  disturbed,  they  may  construe 
it  into  an  unbridled  license  to  administer  justice,  not  accord- 
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ing  to  the  law  and  evidence,  but  according  to  their  own  pecu- 
liar notions,  which  may  be  capricious  or  controlled  by 
prejudice. 

Judgment  reversed. 
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CARTER  V.  ATLANTIC  COAST  LINE  RAILWAY  COMPANY. 

(95  S.  E.  357.) 

Master  and  Servant— Injury  to  Servant— "Proximate  CAusE."^In 
an  action  for  personal  injuries  under  the  Federal  act  by  a  station 
master,  who  was  assaulted  by  a  robber  at  night,  while  engaged  in 
interstate  commerce,  the  proximate  cause  of  the  injury  was  the  act 
of  the  robber,  and  not  defendant  railway  company's  failure  to  main- 
tain sufficient  lights  about  the  station,  since,  when  the  negligence 
appears  merely  to  have  brought  about  a  condition  or  situation  under 
which  another  and  entire  independent  and  sufficient  agency  inter- 
venes to  cause  the  injury,  the  latter  is  the  proximate  cause  and  the 
former  the  remote  cause. 

Before  Sease,  J.,  Orangeburg,  Spring  term,  1917. 
Affirmed. 

Action  by  Atlantic  Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

Messrs,  Raysor  &  Summers,  Wolfe  &  Berry  and  L.  K, 
Sturkie,  for  appellant,  cite:  As  to  proximate  cause:  62  S.  C. 
130;  94  U.  S.  409;  23  L.  Ed.  256;  103  S.  C.  115;  213  U. 
S.  4-6;  53  L.  Ed.  673;  101  S.  C.  63;  213  U.  S.  6-9;  53 
L.  Ed.  674;  89  S.  C.  529;  72  S.  C.  394;  2  Wall.  44,  25;  89 
S.  C.  529;  Labatfs  Master  &  Servant  4784;  78  (Mo.) 
S.  W.  222;  45  N.  Y.  App.  10;  55  S.  W.  (Tex.)  391;  62 
S.  W.  565;  36  S.  C.  812;  Cyc.  1092;  4  L.  R.  A.  420;  81  S. 
W.  760;  32  S.  C.  L.  (1  Strobh.)  550;  101  S.  C.  63;  Labatt's 
Mast.  &  Serv.  4758-9;  Rich.  Fed.  Emp.  Liability  140. 
Doctrine  of  "Act  of  God''  hcLs  no  application  to  this  case: 
80  S.  C.  207.  Nor  can  the  doctrine  of  public  enemy  apply: 
5  A.  &  E.  Ency.  L.  (2d  ed.)  235-6-7. 
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Messrs.  Moss  &  hide  and  Henry  B.  Davis,  for  respond- 
ent, cite :  As  to  the  necessity  for  all  of  the  testimony  being 
set  forth  in  the  record  as  prepared  for  this  Court — this  case 
being  based  upon  a  Federal  statute:  173  U.  S.  79;  43  L.  Ed. 
621;  112  U.  S.  502;  28  L.  Ed.  811;  161  U.  S.  397;  40  L. 
Ed.  746;  173  U.  S.  255;  43  L.  Ed.  459;  156  U.  S.  361 ;  39 
L.  Ed.  453;  73  Fed.  774;  97  Fed.  270;  49  Fed.  347;  85 
Fed.  924;  99  Fed.  43;  79  Fed.  291;  82  Fed.  773;  97  Fed. 
423;  74  Fed.  10;  76  Fed.  252;  69  Fed.  581.  As  to  proxi- 
mate cause:  Emp.  Liability  Act,  sec.  1 ;  Roberts  on  Injuries 
to  Interstate  Employees,  sections  15  and  13;  229  U.  S.  265; 
57  L.  Ed.  1179;  240  U.  S.  444;  60  L.  Ed.  732;  241  U.  S. 
333 ;  60  L.  Ed.  1030;  232  U.  S.  248;  58  L.  Ed.  591 ;  226  U. 
S.  668;  59  L.  Ed.  777;  124  Fed.  113 ;  63  t.  R.  A.  416;  238 
U.  S.  507;  59  L.  Ed.  1433;  23  U.  S.  507;  59  L.  Ed.  1433; 
238  U.  S.  507;  59  L.  Ed.  1433;  238  U.  S.  269;  59  L.  Ed. 
1303 ;  238  U.  S.  269;  56  L.  Ed.  815 ;  26  Cyc.  1090;  29  Cyc. 
477;  57  Kan.  499;  46  Pac.  941;  126  N.  C.  200;  35  S.  E. 
423;  15  Ky.  L.  311;  22  S.  W.  445;  127  La.  757;  53  So. 
981;  172  Fed.  346;  24  L.  R.  A.  (N.  S.)  1020;  94  U.  S. 
469;  24  L.  Ed.  256;  76  S.  C.  202;  76  S.  C.  207;  101  S.  C. 
334;  104  S.  C.  476;  114  Am.  St.  Rep.  500;  69  L.  R.  A. 
246.  As  to  assumption  of  risks:  233  U.  S.  492;  58  L.  Ed. 
1662;  241  U.  S.  229;  60  L.  Ed.  970;  241  U.  S.  257;  60  L. 
Ed.  977;  102S.  C.  276. 

February  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff,  an  employee  of  defendant,  as  station  master,  at 
Orangeburg,  S.  C,  was  assaulted  and  injured  by  a  robber 
at  night,  while  he  was  attending  to  his  duties.  Being 
engaged  at  the  time  in  interstate  commerce,  he  brought  this 
action  under  the  Federal  act  to  recover  damages  for  his 
injuries,  which,  he  alleges,  were  caused  by  defendant's  negli- 
gence in  failing  to  keep  its  station  grounds  properly  lighted. 
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About  3  o'clock  in  the  morning  of  January  7,  1916,  while 
plaintiff  was  in  his  office  at  the  station,  a  man  opened  the 
door,  and  told  him  that  a  loaded  box  car  in  the  yard  was  open. 
Plaintiff  turned  on  the  lights  about  the  station  house  and 
yard,  which  were  controlled  by  a  switch  in  the  office,  went 
out  and  closed  the  car,  and  was  going  back  to  the  office  to 
get  a  sealing  iron  to  seal  it,  when  the  city  fire  alarm  was 
sounded.  In  pursuance  of  his  duty,  under  the  rules  of  the 
company,  he  proceeded  to  ascertain  the  location  of  the  fire. 
In  doing  so,  he  passed  the  office  door  and  one  of  the  waiting 
room  doors,  in  which  the  man  was  standing,  and,  in  passing, 
plaintiff  thanked  him  for  the  information  given,  and  walked 
on  some  15  or  20  steps  to  the  sidewalk  on  Broughton  street, 
which  crosses  the  railroad  at  right  angles,  to  look  for  the 
fire.  After  having  discovered  that  it  was  in  a  distant  part 
of  the  city,  he  turned  and  was  going  back  to  the  office,  when 
he  was  struck  from  behind  by  the  robber.  The  blow  crushed 
his  skull,  and  left  him  in  a  seriously  and  permanently 
impaired  condition. 

The  company  had  provided  for  four  lights  on  the  out- 
side— one  above  the  office  door,  one  above  each  of  the  wait- 
ing room  doors,  and  one  on  a  pole  in  the  yard,  between  the 
street  and  the  station.  This  light  was  about  30  feet  from 
the  station  house.  On  the  night  of  the  assault,  the  light 
above  one  of  the  waiting  room  doors  and  that  on  the  pole 
were  not  burning,  and  they  had  not  been  burning  for  several 
nights  before.  There  was  an  arc  light  in  the  street,  about 
100  feet  distant,  which  afforded  some  light  about  the  sta- 
tion; but  it  was  darker  at  the  point  where  plaintiff  was 
struck  (which  was  somewhere  between  the  pole  and  the  cor- 
ner of  the  station)  than  it  would  have  been  if  all  the  lights 
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gence  of  defendant  was  not  the  proximate  cause  of  plain- 
tiff's injuries.  Other  points  of  subsidiary  importance  were 
discussed  by  both  parties  at  the  hearing  in  this  Court,  but  we 
shall  consider  only  the  ruling  of  the  Circuit  Court,  as  that 
is  the  controlling  issue  in  the  case. 

It  is  elementary  that  the  law  considers  the  proximate  and 
not  the  remote  cause  of  injury,  which  means  that,  when  one 
party  seeks  to  recover  damages  of  another  for  a  wrongful 
act  or  omission,  he  must  allege  and  prove  that  the  act  or 
omission  was  the  direct  and  efficient  cause  of  his  injury. 
That  does  not  mean,  however,  that  the  cause  nearest  in 
sequence  must  necessarily  be  held  to  be  the  proximate  cause ; 
for  ordinarily  the  law  imposes  liability  upon  him  whose 
wrongful  act  is  the  active,  efficient,  and  procuring  cause  of 
an  injury  which  is  the  natural  and  probable  consequence  of 
that  act,  even  though  the  injury  may  not  follow  the  act  in 
immediate  sequence.  Cannon  v,  Lockhart  Mills,  101  S.  C. 
62,  85  S.  E.  233. 

But,  as  said  by  Judge  Wardlaw,  in  Harrison  v.  Berkley. 
1  Strob.  525,  549,  47  Am.  Dec.  578: 

"Such  nearness  in  the  order  of  events,  and  closeness  in 
the  relation  of  cause  and  effect,  must  subsist,  that  the  influ- 
ence of  the  injurious  act  may  predominate  over  that  of  other 
causes,  and  shall  concur  to  produce  the  consequence,  or  may 
be  traced  in  those  causes.  To  a  sound  judgment  must  be 
left  each  particular  case.  The  connection  is  usually  enfee- 
bled, and  the  influence  of  the  injurious  act  controlled,  where 
the  wrongful  act  of  a  third  person  intervenes,  and  where 
any  new  agent,  introduced  by  accident  or  design,  becomes 
more  powerful  in  producing  the  consequence  than  the  first 
injurious  act.     8  East.   1;  1    Esp.  48.     It  is,   therefore. 
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such  as  extreme  prudence  might  anticipate,  but  only  that 
they  should  be  such  as  have  actually  ensued  one  from 
another,  without  the  occurrence  of  any  f^n^h  eyfrr^^Hiri^^y 
conjuncture  of  circumstances,  or  the  intervention  of  anvL 
such  extraordinary  result,  as  that  the  usual  course  of  nature: 
should  seem  to  have  been  departed  trom.  In  requiring 
concurring  consequences,  that  they  should  be  proximate  and 
natural  to  constitute  legal  damage,  it  seems  that  in  propor* 
tion  as  one  quality  is  strong  may  the  other  be  dispensed 
with ;  that  which  is  immediate  cannot  be  considered  unnatu-^ 
ral ;  that  which  is  reasonably  to  be  expected  will  be  regarded, 
although  it  may  be  considerably  removed.  Bennett  zk 
Lockwood,  20  Wend.  (N.  Y.)  223  (32  Am.  Dec.  532).'^ 

To  the  same  effect  are  the  decisions  of  the  Federal 
Supreme  Court.  A.,  T.  &  5.  F.  Ry.  Co.  v,  Calhoun,  213 
U.  S.  7,  29  Sup.  Ct.  321,  53  L.  Ed.  671. 

Let  the  principles  announced  in  the  cases  cited  be  applied 
to  the  facts  of  this  case,  and  the  conclusion  is  inevitable  that 
the  negligence  alleged  was  not  the  proximate  cause  of  plain^ 
tiff's  injury.     Certainly,  the  want  of  light  did  not  directly 
cause  or  contribute  to  the  injury.     There  was  no  causal 
connection  whatever  between  the  two  events.     That  kind  of 
an  injury  was  neither  a  natural  nor  a  probable  conse^pafr'f'^ 
which  might  reasonably  have  been  expected  to  result  from 
the  Tailure  to  keep  all  the  lights  burning.     The  want  of  A 
light  was  merely  a  condition  which  might  or  might  not  have  I 
influenced  the  intervening  independent  act  of  the  robber,  1 
over  whom  defendant  had  no  control.  I 

The  authorities  are  practically  unanimous  in  holding  that, 
when  the  negligence  alleged  appears  merely  to  have  brought 
about  a  condition  of  affairs,  or  a  situation  under  which 
another  and  entirely  independent  and  efficient  agency  inter- 
venes to  cause  the  injury,  the  latter  is  to  be  deemed  the 
direct  or  proximate  cause,  and  the  former  only  the  indirect 
or  remote  cause.  The  doctrine  is  discussed  and  illustrated 
by  numerous  cases  in  1  Thompson  on  Negligence,  sec.  43,  et 
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seq.  A  late  case  in  point  is  Chancery  v,  Norfolk  &  IV.  Ry, 
Co.  (N.  C),  93  S.  E.  834,  in  which  the  Court  held  that  a 
carrier  was  not  liable  for  the  robbery  of  a  passenger,  alleged 
to  have  been  caused  by  the  insufficient  lighting  and  over- 
crowding of  its  cars. 

As  the  facts,  viewed  in  the  most  favorable  light  for  plain- 
tiflf,  were  undisputed  and  susceptible  of  but  one  reasonable 
inference,  the  decision  of  the  question  was  one  of  law  for 
the  Court. 

Judgment  affirmed. 


9909 

SMITH  V.  WESTERN  UNION  TELEGRAPH  CO. 

(95  S.  E.  325.) 

Telegraph  and  Telephone — Liability — Mistake  in  Addressee. — A 
telegraph  company  is  not  liable  for  failure  to  deliver  to  plaintiff  a 
message  which  by  mistake  of  a  doctor  was  directed  to  plaintiff  when 
meant  for  his  brother. 

Before  RicK^  J.,  Union,  Spring  term,  1916.     Affirmed. 

Action  by  Frank  Smith  against  Western  Union  Telegraph 
Company.  From  a  judgment  for  defendant,  plaintiff 
appeals. 

Messrs.  Barron  &  Barron,  for  appellant,  cite :  As  to  the 
duty  of  a  telegraph  company  when  it  discovers  that  the  per- 
son, for  whom  the  message  is  intended,  lives  beyond  the  free 
delivery  limits:  77  S.  C.  181 ;  47  S.  E.  607;  48  S.  E.  Rep. 
653 ;  74  S.  C.  304;  84  S.  C.  5 ;  81  S.  C.  432.  As  to  delivery 
of  a  message  to  one  not  authorized  to  receive  it:  92  S.  C. 
214;  78  S.  C.  503;  100  S.  C.  64. 
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Action  for  failure  to  deliver  to  the  plaintiff  a  telegram 
directed  to  him,  and  for  damages  for  the  consequent  mental 
anguish.  Verdict  directed  for  the  defendant ;  appeal  by  the 
plaintiff. 

The  circtunstances  of  the  case  are  these :  One  John  Smith, 
of  Union  county,  S.  C,  was  ill  at  Pryor's  Hospital,  in  Ches- 
ter, S.  C.  He  had  two  brothers  in  Union  county,  Oscar  and 
Frank  Smith.  Dr.  Pryor  sent  the  telegram  to  Frank,  call- 
ing him  to  the  bedside  of  John.  The  intention  of  Dr.  Pryor 
was  to  send  the  message  to  Oscar,  whom  he  knew,  and  with 
whom  he  had  engaged  in  phone  conversation  about  John's 
condition,  and  not  to  Frank,  whom  he  did  not  know,  and 
with  whom  he  had  not  conferred.  The  direction  of  the  tele- 
gram to  Frank  in  the  place  of  Oscar  was  a  mistake  of  Dr. 
Pryor.  These  facts  were  clearly  proven  by  Dr.  Pryor,  and 
no  reasonable  conclusion  can  be  drawn  to  the  contrary.  If 
that  be  so,  then  Frank  has  plainly  no  cause  of  action  against 
the  company. 

The  judgment  is  affirmed. 


9910 

MOSER  V.  FORT  MILL  MANUFACTURING  CO. 
(95  S.  E.  342.) 

1.  Master  and  Servant— Death  of  Servant— Contributory  Negli- 
gence.— If  it  was  defective  and  negligent  construction  of  the  machin- 
ery of  a  cotton  mill  to  place  a  coupling  between  two  close  setting 
pulleys,  and  if  such  construction  was  a  proximate  cause  of  the  lap- 
ping of  the  counter  belt,  which  caused  the  death  of  the  boss  weaver, 
who  was  endeavoring  to  adjust  the  machinery,  his  death  was  not 
chargeable  to  his  own  negligence,  where  the  testimony  tended  to  fix 
the  construction  of  the  machinery  as  the  business  of  the  mill's 
machinist. 

2.  Master  and  Servant — Death  of  Servant — Contributory  Negli- 
gence— Question  for  Jury. — In  an  action  against  a  cotton  mill  for 
death  of  its  boss  weaver  while  attempting  to  adjust  a  counter  belt, 
what  the  boss  weaver  was  attempting  to  do  when  he  was  killed,  and 
whether  it  was  dangerous,  held  for  the  jury  under  the  evidence. 
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Before  Shipp,  J.,  York,  Fall  term,  1916.     Reversed. 

Action  by  Barbara  A.  Moser,  as  administratrix  of  the 
estate  of  Thomas  Gaston  Moser,  against  the  Fort  Mill  Man- 
ufacturing Company.  From  an  order  of  nonsuit,  plaintiff 
appeals. 

Messrs,  Spencer,  Spencer  &  White,  for  appellant,  cite: 
As  to  injuries  caused  to  servant  by  defective  machinery: 
95  S.  C.  240.  As  to  contributory  negligence:  82  S.  C.  550; 
95  S.  C.  302.  Where  a  servant  sustains  injury  from  a 
defect  in  machinery,  there  is  prima  facie  evidence  against 
master:  71  S.  C.  81.  Servant  does  not  assume  the  risk  due 
to  negligence  of  master:  97  S.  C.  403 ;  80  S.  C.  238. 

Mr,  Thos.  F,  McDow,  also  for  appellant,  cites :  As  to  duty 
of  master  to  see  to  it  that  its  appliances  and  instrumentalities 
are  in  proper  condition,  and  what  burden  of  proof  is  cast 
upon  him  when  injured  servant  shows  that  they  were  not: 
81  S.  C.  203;  80  S.  C.  237.  Servant  does  not  necessarily 
assume  risks  of  master  s  negligence  by  remaining  in  his 
employment  as  such  negligence  becomes  evident:  72  S.  C. 
402;  18  S.  C.  275;  35  S.  C.  405;  95  S.  C.  244. 

Messrs.  Sirrine  &  Nettles  and  Wilson  &  Wilson,  for 
respondent,  cite:  As  to  assumption  of  risks:  86  S.  C.  69; 
61  S.  C.  491 ;  72  S.  C.  97;  76  S.  C.  284-289;  82  N.  E.  (Ind.) 
99;  93  S.C.  397. 

1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  for  tort  to  the  person ;  order  of  nonsuit ;  appeal  by 
the  plaintiff. 

The  Court  rested  the  order  on  two  grounds :  ( 1 )  That  in 
the  transaction  the  deceased  represented  the  master,  and  if 
there  was  negligence  it  was  that  of  the  deceased  and  not  of 
the  master;  and  (2)  that  the  deceased  was  guilty  of  con- 
tributory negligence  in  that  he  undertook  to  do  a  thing  in  an 
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unsafe  way  when  a  safe  way  was  open  to  him.  Out  of  an 
order  of  2  pages  which  made  only  these  two  points,  the 
appellants  have  spun  4j/2  pages  of  exceptions.  The  excep- 
tions are  verbose  to  a  degree  and  they  need  not  be  reported ; 
but  they  make  the  questions  which  we  decide.  The  nonsuit 
ought  plainly  not  to  have  been  granted. 

There  were  three  witnesses  sworn  for  the  plaintiff,  and 
two  of  them  were  eyewitnesses  to  the  transaction. 

The  controversy  arises  out  of  these  circumstances :  There 
were  two  lines  of  overhead  and  parallel  shafting  in  a  cotton 
mill,  8  or  10  feet  apart.  One  line  was  next  and  parallel  to 
a  wall,  and  that  may  be  termed  the  "dead  line;"  but  it  was 
only  dead  because  one  of  the  hangers  which  supported  it  had 
lost  a  plunger,  and  swung  loose,  which  necessitated  a  throw- 
ing off  of  the  counter  belt  from  the  pulley  of  the  dead  line. 
Another  line  was  10  or  12  feet  from  the  wall,  and  that  may 
be  termed  the  "live  line."  A  counter  belt  4  inches  wide  ran 
from  the  live  to  the  dead  line,  and  the  drive  was  from  the 
live  line.  There  were  two  pulleys  on  the  live  line  some  12 
or  IS  inches  apart,  and  about  15  inches  in  diameter,  and  the 
counter  belt  was  driven  by  one  of  these  pulleys.  Betwixt 
these  two  pulleys  two  ends  of  the  shafting  met  and  were 
joined  by  a  coupling  8  or  9  inches  long  and  of  regular  stand- 
ard compression.  Such  was  the  adjustment  of  the  machin- 
ery into  which  the  deceased  came. 

The  deceased  was  a  boss  weaver  and  had  worked  in  cot- 
ton mills  for  39  years.  He  was  master  of  the  weave  room 
we  have  described.  When  his  attention  had  been  called  to 
the  loose  hanger  and  the  swinging  shafting  (the  counter  belt 
having  been  cast  off  the  pulleys),  he  mounted  a  bench  and 
redrove  the  plunger  in  the  foot  of  the  hanger  and  made  it 
firm.  He  then  mounted  a  stepladder  and  took  hold  of  the 
loose  counter  belt.  In  a  few  seconds  that  belt  lapped  on  the 
live  shafting  and  suddenly  and  with  great  power  detached 
the  dead  shaft  from  its  moorings  with  such  violence  that  it 
struck  and  instantly  killed  the  boss  weaver. 


Digitized  by  VjOOQIC 


128  MosER  V,  Fort  Mill  Manufacturing  Co. 

Opinion  of  the  Court.  [109  S.C. 

Out  of  this  transaction  arose  two  questions  suggested  as 
a  basis  for  the  nonsuit.  Apart  from  his  own  intervention 
to  make  fast  the  hanger  the  testimony  is  perfectly  plain  that 
the  boss  weaver  had  no  control  or  oversight  over  the  con- 
struction of  the  machinery,  to  wit,  the  location  of  a  coupling 
on  the  shaft;  that  was  the  business  of  the  machinist.  The 
testimony  tended  to  prove  that  it  was  wrong  construction 
to  put  a  coupler  so  closely  jammed  betwixt  two  counter 
pulleys. 

About  that  the  witness,  Jennings,  testified : 
"If  the  coupling  had  not  been  on  that  shaft  between  those 
two  pulleys  on  the  live  shaft,  I  do  not  see  how  this  accident 
could  have  happened.  There  would  have  been  nothing  for 
the  belt  to  catch  on.  The  pulleys  on  the  live  shaft  were 
about  12  or  15  inches  apart,  with  coupling  in  between.  They 
were  too  close  together  for  the  coupling  in  between,  I  would 
think." 

And  the  witness,  Sheppard,  testified : 

"The  only  thing  that  was  wrong  with  the  shafting,  so  far 
as  I  could  see,  was  the  coupling  should  not  have  been  where 
it  was  at.  It  was  too  close  to  the  pulleys.  In  case  of 
throwing  off  a  belt,  it  was  liable  to  catch  it.  It  was  defec- 
tive in  that  respect,  I  would  think.  It  was  a  four-inch 
belt.  That  coupling  had  to  have  a  little  crevice  in  it  to  keep 
from  binding  on  the  shaft.  There  were  no  set  screws  in 
the  coupling.  The  pulleys  were  fastened  with  set  screws. 
They  are  dangerous.  There  is  danger  of  catching  a  man  in 
putting  on  a  belt.  *  *  *  I  am  not  an  expert  in  mill  con- 
struction, but  the  coupling  should  not  be  betwixt  two  coun- 
ter pulleys.  Anybody  ought  to  know  that  the  coupling 
could  not  be  betwixt  the  two  pulleys  as  close  as  that  is.'' 

If  it  was  defective  and  negligent  construction  to  place  the 

coupling  betwixt  two  close  setting  pulleys,  and  if  that  was  a 

proximate  cause  of  the  lapping  of  the  counter  belt, 

1  then  that  was  not  chargeable  to  the  negligence  of  the 
boss  weaver ;  for  the  testimony  tended  to  fix  that  as 
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the  business  of  the  machinist,  Blackwelder.     There  was 
therefore  no  basis  for  the  first  postulate  of  the  Circuit  Court. 

We  come  to  the  second  ground  of  the  order.     It  is  true 

that  the  Courts  and  textbooks  declare  that  where  two  ways 

are  open  for  a  servant  to  do  a  thing  he  must  take  the  safe 

way.     That  is  another  way  of  saying  he  must  not 

2  contribute  to  the  event  of  his  undoing  by  his  own 
negligence.  Assuming  that  to  be  true  as  a  very  gen- 
eral statement,  with  many  modifications,  yet  the  testimony 
does  not  warrant  its  so  certain  application  to  the  circum- 
stances of  the  instant  case  as  to  make  proper  a  nonsuit.  The 
assumption  of  the  defendant  is  that  the  boss  weaver  mounted 
the  ladder  with  the  intent  to  clap  the  counter  belt  from  a 
live  and  rapidly  revolvingpuUey  on  one  shaft  to  a  dead  pulley 
on  another  shaft.  There  is  no  testimony  to  sustain  beyond 
controversy  that  assumption.  About  that  transaction  two 
eyewitnesses  testified  as  follows:  Morris  Moser  said: 

**Q.  Do  you  know  whether  your  father  was  attempting 
to  put  this  belt  back  in  the  usual  and  customary  way?  A. 
Well,  if  he  had  put  it  on,  it  would  have  been  the  first  I  ever 
saw  him  put  on.  Q.  It  would  have  been  the  first  ?  A.  Yes, 
sir.  Q.  Mr.  Moser,  can  you  tell  us  how  they  put  that  belt 
on?  Before  that?  A.  They  always  got  it  straightened  out 
and  ready  to  put  on,  and  then  stopped  the  motor,  and  put  the 
belt  on,  and  started  it  up  slow.  *  *  *  All  those  loom  fixers 
adopted  the  same  way  and  did  the  same  way  in  putting  it 
off  and  on  as  my  father  did.  When  the  belt  was  off,  they 
got  it  and  put  it  around  the  shaft,  straightened  it,  stopped 
the  motor,  and  put  the  belt  on;  that  is,  the  counter  belt." 

And  Jennings  said : 

''Then  he  got  a  stepladder  and  came  back.  And  it  seemed, 
as  the  belt  came  off,  it  had  a  half  twist,  turned  half  over,  * 
and  as  he  put  it  back  it  caught  somehow  or  other.  He  was 
facing  right  down  the  dead  shaft.  *  ♦  ♦  Q.  When  a  belt 
like  that  came  off,  what  was  the  usual  thing  and  the  proper 
thing  for  a  person  in  charge  of  the  room  or  a  person  putting 

9-109. 
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the  belt  back  to  do  ?  A.  We  tried  always,  since  I  had  been 
in  the  mill,  to  adjust  it  on  the  dead  line,  get  it  ready  and  stop 
off  the  motor,  and  put  it  back  on  the  main  line,  the  large 
belt,  tie  it  on  to  the  pulley,  if  not  push  it  on  if  it  was  a  small 
belt.  After  they  had  adjusted,  they  would  stop  the  motor 
and  put  it  on,  or,  rather,  start  the  motor  and  put  it  on.  Q. 
Was  that  what  Mr.  Moser  was  doing?  A.  He  didn't 
attempt  to  put  the  belt  on.  He  just. straightened  it  out 
on  top." 

Under  all  the  circumstances,  therefore,  of  the  instant  case, 
it  was  for  the  jury  to  find,  under  proper  instructions,  what 
the  boss  weaver  had  a  mind  to  do,  and  whether  it  was  a 
dangerous  thing  to  do. 

The  judgment  of  the  Circuit  Court  is  reversed  and  a  new 
trial  is  ordered. 


9911 

EVANS  V.  ATLANTIC  COAST  LINE  R.  R.  CO. 
(95  S.  E.  335.) 

1.  Appeal  and  Error— Reversal— Amount  of  Recovery— Trivial 
Excess. — An  action  to  recover  from  a  carrier  for  loss  and  statutory 
penalty  for  neglect  to  pay  claim  in  due  time,  where  the  dispute  was 
whether  the  refund  for  freight  charges  should  be  11  cents  or  IS 
cents,  is  a  fit  case  to  apply  the  maxim,  ^'De  minimis  non  curat  lex" 

2.  Carrier— Loss  of  Goods— Delayed  Payment— Statutes— Penalty. 
— While  a  statute  providing  a  penalty  for  neglect  of  a  carrier  to  pay 
a  loss  in  due  time  is  penal,  yet  it  was  enacted  to  meet  a  hurtful  policy 
of  delaying  payment,  and  to  that  extent  is  remedial. 

Before  Spain,  J.,  Florence,  Spring  term,  1917.    Affirmed. 
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Mr.  Philip  H.  Arrowsmith,  for  respondent,  cites:  As  to 
right  to  recover  penalty:  83  S.  C.  209;  18  A.  &  E.  Ann. 
Cases  690. 

February  23,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Appeal  from  an  order  of  the  Circuit  Court  which  affirmed 
a  magistrate  judgment  for  $5.04,  the  price  of  51j/^  pounds 
of  bacon,  $4.89,  and  the  freight  charge  of  15  cents  collected 
on  it,  and  $50  penalty  for  neglect  to  pay  loss  in  due  time. 
There  was  no  dispute  about  the  loss  of  the  bacon  or  the  price 
of  it,  and  there  was  no  excuse  offered  why  the  loss  was  not 
promptly  paid.  The  appellant's  only  contention  is  that  it 
was  liable  to  refund,  not  15  cents  found  by  the  magistrate 
for  freight  charge,  but  only  11  cents.  The  collection  of  a 
penalty  is  thus  made  to  depend  upon  a  failure  of  the  recov- 
ery to  come  up  to  the  amount  claimed  by  5  cents. 

The  freight  bill  only  fixes  at  21  cents  the  charge  on  100 
pounds  of  bacon.  The  proportionate  charge  on  51j^ 
pounds  of  bacon  would  be  $10.81.  But  the  freight  bill  does 
not  fix  the  charge  for  less  quantity  than  the  hundred.  For 
such  quantities  no  contract  price  for  carrying  was  proven. 
It  is  manifest,  therefore,  that  the  magistrate  was  not  limited 
to  award  15  cents  for  the  carriage  of  51 J4  pounds  of  bacon. 
We  think,  moreover,  that  the  plaintiff  practically 

1  recovered  the  full  amount  claimed.     It  is  a  fit  case  to 
apply  the  maxim,  ''De  minimis  non  curat  lex," 

It  is  true  the  statute  is  penal,  but  it  was  enacted  to  meet 
what  had  come  to  be  a  hurtful  policy  of  delay  in 

2  payment  of  xlaims,  and  to  that  extent  the  statute  is 
also  remedial. 

It  may  look  to  the  defendant  like  a  hardship  to  mount  a 
penalty  of  $50  on  a  recovery  of  about  $5.  But  it  may  look 
to  the  plaintiff  like  a  hardship  to  force  him  into  a  suit  at  law 
in  three  Courts  over  5  cents. 
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The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices 
Hydrick  and  Watts  concur. 

Mr  Justice  Fraser  concurs  in  the  result.  The  amount 
due  is  a  matter  of  fact  not  within  the  jurisdiction  of  this 
Court.  The  statute  says  "full  amount/'  and  I  do  not  think 
any  amount  is  negligible. 


9912 

TURNER  ET  AL.  v.  CLARK  BT  AL. 

(95  S.  E.  334.) 

Action— Misjoinder  of  Causes  of  Action— Statute.— Under  Code 
Civ.  Proc,  sec.  166,  providing  that  all  parties  having  an  interest  in 
the  subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  as  otherwise  provided,  and  section  168, 
providing  that  of  the  parties  to  the  action  those  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  where,  in  an  action  for 
partition,  the  land  was  sold  to  one  who  gave  bonds  for  unpaid  por- 
tions of  the  purchase  price,  all  of  the  bonds  being  secured  by  one 
mortgage,  and  under  order  of  the  Court  the  master  assigned  the 
bonds  and  mortgage  to  the  parties  according  to  their  interests,  the 
three  causes  of  action  of  the  assignees  of  the  bonds,  default  having 
been  made  in  payment,  to  recover  judgment  thereon  and  to  foreclose 
the  mortgage,  were  not  misjoined  in  one  action,  on  the  ground  that 
all  the  plaintiffs  were  not  united  in  interest  in  each  of  the  bonds. 

Before  Smith,  J.,  Richland,  Summer  term,  1916.  Af- 
firmed. 

Defendants  demurred  to  the  complaint  for  misjoinder  of 
causes  of  action.  From  order  overruling  the  demurrer, 
they  appeal. 

Mr,  H,  N.  Edmunds,  for  appellants,  cites :  Jones  on  Mort- 
gages, section  1378;  9  Iowa  297;  14  Kansas  387. 
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257;  9  Rich.  Eq.  318;  1  S.  C.  279;  37  S.  C.  520;  43  S.  C. 
66;  64  S.  C.  221 ;  105  S.  C.  525 ;  78  S.  C.  302;  24  S.  C.  39; 
1  Bailey  13;  Enc.  P.  &  P.,  vol.  15;  528  Pom.  Rem.  442,  447; 
15  S.  C.  10;  Pom.  Rem.  and  Rem.  Rights  (2d  ed.),  p.  398. 

March  4,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

In  an  action  for  partition  between  James  E.  Turner  et  al. 
V.  Marion  £.  Turner  et  al.  the  lands  were  sold  to  the  defend- 
ant, Clark,  who  gave  the  master  several  bonds,  in  different 
amounts,  for  unpaid  portions  of  the  purchase  price.  All  of 
the  bonds  were  secured  by  one  mortgage  of  the  lands  sold. 

Under  order  of  the  Court  the  master  assigned  the  bonds 
and  mortgage  to  the  parties  according  to  their  interests.  In 
doing  so  he  assigned  one  bond  for  a  specific  amount  to 
Marion  E.  and  Margaret  S.  Turner,  and  another,  for  a  dif- 
ferent amount,  to  the  other  parties,  and  assigned  the  mort- 
gage to  all  the  parties. 

Default  having  been  made  in  payment  of  the  bonds,  the 
assignees  thereof  brought  this  action  to  recover  judgment 
thereon  and  to  foreclose  the  mortgage.  They  set  up  three 
causes  of  action,  which  are  identical,  except  in  the  amount 
of  the  bonds  and  description  of  the  separate  lots.  The 
defendant,  Carolina-Georgia  Investment  Company,  is  the 
present  owner  of  the  lands,  having  purchased  them  from  the 
defendant,  Clark. 

The  defendants  demurred  to  the  complaint  for  misjoinder 
of  causes  of  action,  on  the  ground  that  all  the  plaintiffs  are 
not  united  in  interest  in  each  of  the  bonds,  since  Marion  E. 
and  Margaret  S.  Turner  own  in  their  own  right  a  certain 
bond,  and  have  no  interest  in  the  bonds  owned  by  the  other 
plaintiffs,  who  own  in  their  own  right  certain  other  bonds, 
and  have  no  interest  in  those  owned  by  Marion  E.  and  Mar- 
garet S.  The  demurrer  was  overruled,  and  defendants 
appealed. 
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The  ruling  of  the  Circuit  Court  was  clearly  right.  Sec- 
tion 166  of  the  Code  of  Civil  Procedure  provides  that :  "All 
persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  provided  in  this  title.'* 

There  is  no  other  provision  in  that  title  which  prevents 
the  joinder  of  the  plaintiffs  in  this  action.  On  the  contrary, 
there  are  other  provisions  which  sanction  it,  particularly 
section  168,  which  says:  **0f  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs 
or  defendant,"  etc. 

Now,  while  it  is  true  that  all  the  plaintiffs  have  no  joint 
interest  in  all  the  bonds,  yet  they  all  have  such  an  interest 
in  the  subject  of  the  action  and  in  obtaining  the  relief 
demanded.  They  are  united  in  interest  in  the  mortgage 
and  in  the  foreclosure  of  it  and  in  the  proceeds  of  the  sale 
of  the  mortgaged  property.  From  the  viewpoint  of  equity 
there  was  but  one  cause  of  action  and  one  subject  of  action, 
the  foreclosure  of  the  mortgage  and  distribution  of  the  pro- 
ceeds; the  particular  relief  granted  to  each  of  the  parties 
being  mere  incidents  thereto  and  growing  thereout.  Note 
that  section  166  does  not  say  that  the  plaintiffs  must  be 
**united  in  interest"  in  the  subject  of  the  action  or  in  the 
relief  demanded,  but  it  says  "all  parties  having  an  interest" 
therein,  which  means  any  interest  therein.  Of  course,  that 
means  such  an  interest,  legal  or  equitable,  as  would  make 
them  proper  parties  to  the  action. 

Defendants  concede  that  the  joint  owners  of  any  one  or 
more  of  the  bonds  might  have  been  united  as  plaintiffs,  and 
the  owners  of  the  other  bonds  might  have  been  made  defend- 
ants, and,  as  such,  the  latter  could  have  set  up  and  had  their 
rights  and  interests  adjudicated.  What  difference  can  it 
make   to   the   defendants   whether   they  are   plaintiffs   or 
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all  parties  interested  in  the  subject  of  the  action  so  as  to 
avoid  multiplicity  of  actions. 

Though  not  directly  ^in  point,  the  cases  cited  by  respond- 
ents sustain  the  ruling  of  the  Circuit  Court  by  analogy. 

Judgment  affirmed. 
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STATE,  BY  PEEPLES,  ATTY.  GENt,  v.  GIBBES. 
(95  S.  E.  346.) 

1.  Quo  Warranto — Venue— Involving  State  Office.— The  venue  of 
an  action  of  quo  warranto  involving  title  to  a  State  office,  that  of 
chief  game  warden,  kept  at  the  seat  of  the  State  government,  is  in 
Richland  county,  the  case  not  falling  within  Code  Civ.  Proc.  1912, 
section  173,  subd.  2,  providing  that  actions  against  a  public  officer 
for  an  act  done  by  him  in  virtue  of  his  office  shall  be  tried  in  the 
county  in  which  the  cause  of  action  or  some  part  arose,  since  the 
alleged  unlawful  intrusion  into  the  office,  and  usurpation  of  its  duties 
and  powers,  arose  where  the  office  was  kept,  at  the  seat  of  the  State 
government,  in  Richland  county. 

2.  Courts — Original  Jurisdiction  of  Supreme  Court — Sending  Case 
TO  Circuit  Court. — As  the  jurisdiction  of  the  Supreme  Court  extends 
all  over  the  State,  it  is  not  improper,  in  an  action  or  proceeding  in 
the  original  jurisdiction,  to  lay  the  venue  as  of  the  county  in  which 
the  cause  of  action  arose  or  would  be  triable  if  the  action  were 
brought  in  the  Circuit  Court,  but  when  the  Supreme  Court  sends  a 
case  to  the  Circuit  Court  it  is  sent  to  the  county  of  the  proper  venue. 

3.  Trial— Notice— Docketing  Case— Statute.— Code  Civ.  Proc.  1912, 
sec  314,  as  to  docketing  a  case  14  days  before  Court  by  plaintiff,  or 
7  days  before  Court  by  defendant,  was  intended  to  take  the  place  of 
any  other  notice  of  trial  or  notice  of  issue. 

4.  Reference— Order  Before  Case  Is  Docketed.— Code  Civ.  Proc.  1912, 
sec  314,  was  not  intended  to  and  does  not  interfere  with  the  power 
of  the  Court  to  pass  such  orders  in  pending  cases  as  may  be  neces- 
sary or  proper  to  prepare  and  speed  them  to  a  hearing  on  the  merits, 
so  that,  after  issue  joined,  the  Court  or  a  Judge  at  chambers  may 
order  a  reference  even  before  the  case  is  docketed;  certainly  such 
section  does  not  interfere  with  the  Judge's  power  to  proceed  with 
the  preparation  for  hearing  or  the  hearing  of  matters  or  proceedings 
which  he  is  authorized  to  determine  at  chambers. 

5.  Jury— Right  to  Trial  By— Constitution.— Const.,  art.  I,  sec.  25, 
providing  that  the  right  of  trial  by  jury  shall  be  preserved  inviolate, 
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preserves  the  right  only  in  those  cases  in  which  the  parties  were 
entitled  to  it  under  the  law  or  practice  existing  at  the  adoption  of  the 
Constitution.  x 

6.  Jury — Right  to  Trial  By — Quo  Warranto. — At  the  time  of  the 
adoption  of  its  first  Constitution  by  the  State  of  South  Carolina, 
neither  party  to  a  proceeding  in  quo  warranto  had  a  right,  under 
existing  law  or  prevailing  practice,  to  demand  a  jury  trial  of  issues 
of  fact. 

7.  Jury — Right  to  Trial  By — Quo  Warranto — Constitution. — Under 
Const.,  art  V,  sec.  25,  providing  that  each  of  the  Justices  of  the 
Supreme  Court  and  the  Judges  of  the  Circuit  Court  shall  have  the 
same  power  at  chambers  to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  prohibition,  and  interlocutory  writs  or 
orders  of  injunction  as  when  in  open  Court,  a  jury  trial  of  issues 
of  fact  in  quo  warranto  is  not  demandable  by  either  party  as  of  right, 
though  the  Court  or  Judge  hearing  the  .proceeding,  if  he  desires,  in 
his  discretion,  and  for  his  own  assistance,  may  have  the  benefit  of  a 
verdict  of  a  jury  on  the  issues  of  fact. 

Before  Prince,  J.,  Richland,  Fall  term,  1917.     Affirmed. 

Action  in  the  nature  of  quo  warranto  by  the  State,  by 
Thomas  H.  Peeples,  Attorney  General,  against  Wade 
Hampton  Gibbes.  From  an  order  of  reference,  plaintiff 
appeals. 

Thomas  H.  Peeples,  Attorney  General,  for  appellant. 

Weston  &  Aycock  and  R,  Beverly  Herbert,  for  respond- 
ent. 

Oral  arguments. 

March  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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bring  the  action  in  the  original  jurisdiction  of  this  Court, 
that  the  issue  is  of  State-wide  importance,  and,  therefore,  a 
speedy  determination  of  it  is  desired.  In  his  answer 
defendant  also  asked  for  a  speedy  hearing  and  decision. 

After  defendant  had  served  his  answer,  the  attorneys  for 
both  parties  joined  in  a  letter  to  the  Chief  Justice,  dated 
September  17,  1917,  in  which  they  stated  that  they  had 
agreed  to  an  order  of  reference  to  take  and  report  the  testi- 
mony, and  named  10  members  of  the  bar,  any  one  of  whom 
would  be  acceptable  to  them  as  a  referee.  Thereupon,  on 
September  28th,  the  majority  of  this  Court  (the  Chief  Jus- 
tice dissenting)  handed  down  the  following  order : 

*'It  appearing  that  issues  of  fact  as  well  as  of  law  are  to 
be  determined  in  this  case,  and  that  the  parties  have  had 
ample  time  to  have  had  such  issues  regularly  heard  and 
decided  in  the  Circuit  Court;  and  it  further  appearing  that 
there  is  still  ample  time  for  them  to  have  such  issues  there 
decided,  and,  if  the  decision  of  this  Court  thereon  be  desired, 
to  bring  the  case  here  regularly  on  appeal,  and  have  it  heard 
as  early  as  it  could  be  heard  in  the  original  jurisdiction :  It 
is  ordered  that  this  Court  decline  original  jurisdiction  of  the 
case  under  rule  25  (90  S.  E.  11),  and  that  it  be  remanded 
to  the  Circuit  Court  for  hearing  and  decision.  As  the  issue 
involved  is  one  of  public  importance,  the  Circuit  Court  will 
give  the  case  precedence  in  hearing  and  decision,  so  that,  if 
appeal  be  taken  to  this  Court,  the  same  may  be  disposed  of 
with  all  convenient  speed  at  the  approaching  term.'' 

On  October  1st  plaintiff  filed  the  summons  and  complaint 
in  the  Court  of  Common  Pleas  for  Lexington  county,  and 
had  the  case  docketed  there  for  trial.  On  October  6th,  upon 
due  notice,  defendant  moved  the  Court  of  Common  Pleas 
for  Richland  county  to  docket  the  case  in  that  Court,  and 
refer  it  to  a  referee  to  take  and  report  the  testimony.  Plain- 
tiff appeared  and  objected  to  the  jurisdiction  of  the  Court  to 
pass  the  order  on  three  grounds:  (1)  Because  the  action 
was  not  commenced  in  the  Richland  Court,  and  the  record 
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had  already  been  filed  in  the  Lexington  Court,  and  the  Rich- 
land Court  had  no  jurisdiction  to  order  the  case. transferred 
from  Lexington  to  Richland  county  for  trial;  (2)  because 
the  summons  and  complaint  had  not  been  filed  in  the  Richland 
Court  and  the  case  docketed  there  14  days  before  the  con- 
vening thereof  by  plaintiff,  nor  7  days  before  the  convening 
thereof  by  defendant,  and,  therefore,  the  Court  had  no  juris- 
diction to  order  the  cause  docketed  for  trial;  and  (3)  that 
the  Court  was  without  jurisdiction  to  grant  an  order  of 
reference,  because  the  action  was  one  in  which  plaintiff  had 
the  right  of  trial  by  jury. 

The  Court  overruled  these  objections,  and  passed  the 
order  prayed  for,  naming  therein,  as  referee,  one  of  the  gen- 
tlemen mentioned  in  the  letter  to  the  Chief  Justice  as  accept- 
able to  both  parties.     From  that  order  the  plaintiff  appealed. 

The  first  question  to  be  determined  is  the  proper  venue. 

Clearly  that  is  Richland  county,  because  the  action  involves 

the  title  to  a  State  office,  which  is  kept  at  the  seat  of  the  State 

government,  which  is  in  Richland  county,  and  the 

1  cause  of  action  arose  in  that  county.  We  do  not 
agree  with  appellant  that  the  case  falls  under  subdi- 
vision 2  of  section  173  of  the  Code  of  Civil  Procedure, 
which  provides  that  "actions  *  *  *  against  a  public  officer, 
*  *  *  for  an  act  done  by  him  in  virtue  of  his  office,"  etc., 
shall  be  tried  in  the  county  in  which  the  cause  of  action  or 
some  part  thereof  arose.  This  is  not  such  an  action,  but,  as 
stated,  it  is  an  action  to  try  the  title  to  a  State  office,  and, 
therefore,  the  proper  place  of  trial  is  at  the  seat  of  the  State 
government,  where  the  office  is  kept,  and  where  the  cause  of 
action  (alleged  unlawful  intrusion  into  the  office  and  usur- 
pation of  its  powers  and  duties)  arose. 

In  reaching  this  conclusion  no  importance  is  attached  to 


Digitized  by  CjOOQIC 


Stat^^  by  Peeples,  Atty.  Gen.,  v,  GibbEs.  139 

Rep.]  October  Term,  1917. 

improper,  in  an  action  or  proceeding  in  the  original  jurisdic- 
tion, to  lay  the  venue  as  of  the  county  in  which  the  cause  of 
action  arose,  or  would  be  triable,  if  it  had  been  brought  in 
the  Circuit  Court.  But  when  this  Court  sends  a  case  to  the 
Circuit  Court  for  any  purpose,  it  is  necessarily  implied  that 
it  is  sent  to  the  county  of  the  proper  venue. 

The  provision  of  section  314  of  the  Code  of  Civil  Pro- 
cedure as  to  docketing  a  case  14  days  before  Court  by  the 
plaintiff,  or  7  days  before  Court  by  the  defendant,  was 

intended,  as  the  section  plainly  states,  to  take  the 
3,  4    place  of  any  other  notice  of  trial  or  notice  of  issue. 

Steffens  v.  Bulwinkle,  48  S.  C.  357,  26  S.  E.  666. 
If  this  has  been  an  ordinary  action  commenced  in  the  Circuit 
Court,^  the  case  cited  would  have  been  authority  for  the  posi- 
tion that  neither  side  could  force  the  other  to  trial  on  the 
merits,  unless  the  case  had  been  docketed  as  required  by 
section  314.  But  that  section  was  not  intended  to  and  does 
not  interfere  with  the  power  of  the  Court  to  pass  such  orders 
in  cases  pending  therein  as  may  be  necessary  or  proper  to 
prepare  and  speed  them  to  a  hearing  on  the  merits.  There- 
fore, after  issue  joined,  the  Court,  or  a  Judge  at  chambers, 
may  order  a  reference,  even  before  the  case  is  docketed. 
Bank  V.  Fennell,  55  S.  C.  379,  33  S.  E.  485.  And  certainly 
it  does  not  interfere  with  the  power  of  the  Judge  to  proceed 
with  the  preparation  for  hearing  or  the  hearing  of  matters 
or  proceedings  which  he  is  authorized  to  hear  and  determine 
at  chambers. 

We  do  not  agree  with  appellant  that,  as  the  action  is  one 

at  law,  trial  by  jury  of  issues  of  fact  is  demandable  as  of 

right.     True,  the  Constitution  (article  I,  sec.  25)  provides 

that  the  right  of  trial  by  jury  shall  be  preserved 

5       inviolate.     A  similar  guaranty  will  be  found  in  every 

Constitution  adopted  by  the  people  of  this  State. 

But  such  provisions  have  been  uniformly  held  by  this  Court 

and  others  to  mean  that  the  right  shall  be  preserved  only  in 

those  cases  in  which  the  parties  were  entitled  to  it  under  the 
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law  or  practice  existing  at  the  time  of  the  adoption  of  the 
Constitution.  Commissioners  v,  Sedbrook,  2  Strob.  563; 
Frazee  v.  Beattie,  26  S.  C.  348,  2  S.  E.  125 ;  City  v.  O' Don- 
nelly 29  S.  C  355,  7  S.  E.  523,  1  L.  R.  A.  632,  13  Am.  St. 
Rep.  728.  Numerous  other  cases  to  the  same  effect  will  be 
found  in  our  Reports. 

From  that  view  point,  then,  it  is  pertinent  to  inquire 
whether,  at  the  time  of  the  adoption  of  our  first  Constitu- 
tion— for  that  and  each  subsequent  Constitution  preserves 
the  right  of  trial  by  jury — either  party  to  a  proceed- 

6  ing  in  quo  warranto  has  the  right,  under  the  existing 
law  or  prevailing  practice,  to  demand  a  jury  trial  of 
issues  of  fact.  The  judicial  history  of  the  State  clearly 
points  to  a  negative  answer  to  that  question.  No  c?ise  has 
been  found  in  our  reports  in  which  a  jury  trial  was  had. 
On  the  contrary,  every  case  in  quo  warranto  reported 
appears  to  have  been  decided  by  the  Court  without  the  aid  of 
a  jury.  As  showing  pretty  conclusively  that  no  such  right 
existed,  or  was  supposed  to  exist,  the  act  of  1818  (7  St.  at 
Large,  p.  321)  gave  the  Judges  of  the  State  power  at  cham- 
bers to  grant  certain  specified  writs,  among  them  quo  war- 
ranto, as  if  the  Court  were  actually  sitting,  and  it  provided 
that  the  parties  should  have  the  same  right  of  appeal  as  if  the 
decision  were  made  in  open  Court.  Now,  a  Judge  at  cham- 
bers could  not  have  given  the  parties  a  jury  trial. 

Again,  we  find  that  by  section  462,  et  seq.,  of  the  Code  of 
Civil  Procedure  (1912),  originally  enacted  in  1870  (14  St. 
at  Large,  p.  523,  sec.  443),  the  writ  of  quo  warranto,  and 
proceedings  by  information  in  the  nature  of  quo  warranto, 
were  abolished,  and  a  civil  action,  under  the  provisions  of 
that  chapter,  was  substituted  in  place  of  those  ancient  reme- 
dies, and  that  statute  makes  no  provision  for  trial  by  jury. 
On  the  other  hand,  section  312  of  the  Code  of  Civil  Pro- 
cedure, which  was  adopted  at  the  same  time  (section  276), 
prescribes  what  actions  shall  be  tried  by  jury,  and  it  does  not 
include  quo  warranto. 


Digitized  by  CjOOQIC 


State  v,  Kennedy.  141 


Rep.]  October  Term,  1917. 


But,  whatever  may  have  been  the  rights  of  parties  to  such 

a  proceeding  prior  to  the  adoption  of  the  Constitution  of 

1895,  the  question  at  issue  is  conclusively  settled  against  the 

contention  of  appellant  by  the  provisions  of  section 

7  25  of  article  V  of  that  instrument,  which  says  that 
"each  of  the  Justices  of  the  Supreme  Court  and 
Judges  of  the  Circuit  Court  shall  have  the  same  power  at 
chambers  to  issue  writs  of  habeas  corpus,  mandamus,  quo 
warranto,  certiorari,  prohibition,  and  interlocutory  writs  or 
orders  of  injunction  as  when  in  open  Court.'*  As  already 
said,  since  a  Judge  or  Justice  at  chambers  cannot  afford  the 
parties  a  jury  trial,  the  necessary  intendment  of  the  provi- 
sion quoted  is  that  a  jury  trial  in  the  cases  specified  is  not 
demandable  as  of  right.  That  does  not  mean,  however, 
that  the  Court  or  Judge  hearing  any  such  proceeding  may 
not,  if  he  should  desire  it,  have  the  benefit  of  the  verdict  of 
a  jury  on  issues  of  fact.  But  that  is  a  matter  within  his  dis- 
cretion and  for  his  own  assistance,  and  not  a  right  of  the 
parties ;  or  the  Court  or  Judge  may,  as  was  done  in  this  case, 
refer  the  issues  to  a  referee.  The  order  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 

Messrs.  Justices  Fraser  and  Gage  concur. 
Mr.  Chief  Justice  Gary  did  not  sit  in  this  case. 
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STATE  V.  KENNEDY. 

(95  S.  E.  350.) 

1.  Homicide — Murder. — Where  one  who  had  escaped  from  jail,  where 
he  was  incarcerated  on  a  charge  of  breaking  into  a  dwelling  house 
in  the  nighttime,  shot  and  killed  a  police  officer  when  the  latter  stepped 
into  the  room  where  he  was  hiding  through  the  window  to  arrest 
him,  the  circumstances  were  sufficient  to  warrant  conviction  of 
murder. 

2.  Homicide — Murder — Accessory  Before  the  Fact. — There  can  be 
vo  accessory  before  the  fact  to  the  offense  of  manslaughter. 
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3.  HoMiciLE — Accessory — Evidence. — In  a  prosecution  for  being  acces- 
sory before  the  fact  to  murder  of  a  police  officer  testimony  that  the 
murderer  told  the  sheriff  that  defendant  told  him  not  to  go  back  to 
jail,  from  which  he  had  escaped,  but  to  kill  the  first  damned  policeman 
that  came  toward  him,  was  not  incompetent  to  prove  the  charge  of 
accessory,  in  that  it  did  not  tend  to  prove  that  defendant  advised  the 
murderer  to  kill  the  particular  officer  by  name  or  other  designation. 

4.  Homicide — Accessory  Bepore  Fact — Gravamen  of  Offense. — The 
gravamen  of  the  offense  of  being  accessory  before  the  fact  to  mur- 
der of  a  police  officer  consisted  in  advising  the  murderer  to  kill  any 
person  who  might  lawfully  attempt  to  arrest  him. 

5.  Criminal  Law— Evidence— Statement  Implicating  Others.— 
The  general  rule,  except  in  conspiracy,  is  that  a  confession  or  state- 
ment made  by  one  of  two  or  more  defendants  on  trial  is  to  be 
received  in  evidence  as  made,  though  it  may  implicate  the  others,  but 
nevertheless  is  to  be  received  as  evidence  against  the  declarant  alone ; 
the  jury  being  cautioned  that  it  must  not  be  considered  against  the 
other  defendants. 

6.  Criminal  Law — Evidence — Hearsay. — In  a  prosecution  for  being 
accessory  before  the  fact  to  themurderof  a  police  officer,  the  sheriff's 
testimony  that  the  murderer  told  him  that  defendant  advised  him 
(the  murderer)  to  kill  the  first  damned  policeman  that  came  toward 
him  was  inadmissible  against  defendant  as  hearsay,  because  it  did 
not  tend  to  prove  the  charge  against  the  murderer,  but  only  the 
charge  against  defendant. 

Before  Bowman,  J.,  Orangeburg,  Summer  term,  1917. 
Reversed. 

Clint  Kennedy  was  convicted  as  accessory  before  the  fact 
to  a  murder,  and  he  appeals. 

Messrs,  Raysor  &  Summers,  for  appellant,  cite:  As  to 
error  in  allowing  witness  to  testify,  over  objection,  to  state- 
ments made  by  Palmer,  who  was  charged  as  principal, — 
said  statements  implicating  appellant:  85  S.  C.  — ;  34  S.  C. 
49;  1  Strob.  266;  7  S.  C.  283 ;  73  S.  C.  330.     As  to  officer's 
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Bd  C.  Mann,  Solicitor,  and  John  5.  Bowman,  Esqr.,  for 
State,  respondent. 

March  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Defendant  appeals  from  judgment  on  conviction  as  acces- 
sory before  the  fact,  with  Mackey  Palmer,  as  principal,  of 
the  murder  of  PoUceman  H.  H.  Franklin,  at  Orangeburg, 
on  March  9,  1917.  They  were  tried  together,  and  both  were 
convicted,  but  Kennedy  was  recommended  to  mercy,  and, 
therefore,  he  was  sentenced  to  life  imprisonment,  while 
Palmer  was  sentenced  to  death. 

Palmer  had  been  put  in  jail  on  the  charge  of  breaking 
into  the  dwelling  house  of  another  in  the  nighttime.  On 
March  5,  1917,  he  escaped  from  jail,  and  stole  and  carried 
away  two  pistols  belonging  to  the  jailer,  one  a  magazine  or 
Luger  pistol,  and  the  other  a  smaller  pistol. 

On  March  9th  Policemen  Franklin  and  Wolfe  and  Mr. 
A.  B.  Chestnut  went  to  the  house  of  a  negro  woman  in  the 
city,  where  they  had  been  informed  Palmer  was,  to  arrest 
him.  Franklin  tried  the  front  door,  but  found  it  locked. 
He  then  took  a  screen  out  of  a  window,  and  entered  the 
house  through  the  window.  Mr.  Chestnut  testified  that, 
when  Franklin  got  into  the  room.  Palmer  was  crouched  in 
one  comer,  with  the  magazine  pistol  in  his  hand,  and  said  to 
Franklin,  "Don't  come  on  me,"  and  that  as  Franklin 
attempted  to  get  his  own  pistol  out  of  his  pocket  Palmer 
commenced  firing,  and  shot  him  four  or  five  times. 

The  circumstances  of  the  homicide  were  clearly  sufficient 
to  warrant  the  conviction  of  Palmer  of  murder.     State  v. 
Anderson,  1  Hill  327.     Therefore,  there  was  no  error  in 
refusing  appellant's  motion  to  direct  a  verdict  of  not 
1,  2     guilty  as  to  him,  on  the  ground  that,  under  the  evi- 
dence.   Palmer   could   be   convicted   of   no   higher 
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offense  than  manslaughter,  as  to  which  there  can  be  no 
accessory  before  the  fact. 

Sheriff  Dukes  was  allowed  to  testify,  over  objection,  that 
Palmer  told  him,  after  his  second  arrest,  that  after  he  had 
escaped  from  jail  he  was  advised  by  others  to  go  back  and 
surrender,  but  that  Kennedy  told  him:  "Don't  you  do  it. 
You  have  a  good  gun.  Kill  the  first  damned  policeman  that 
comes  'toward  you.     I  will  take  care  of  you." 

There  was  no  other  evidence  that  tended  to  prove  that 
Kennedy  was  accessory  to  the  murder  of  Franklin.  The 
other  evidence  adduced  tended  only  to  prove  that  Kennedy 
offered  and  attempted  to  aid  Palmer  in  making  good  his 
escape. 

The  first  objection  urged  by  defendant  to  this  testimony  is 
that  it  was  incompetent  to  prove  the  charge  laid  in  the  indict- 
ment, that  Kennedy  was  accessory  to  the  murder  of  Frank- 
lin, because  it  does  not  tend  to  prove  that  he  advised 
3,  4     Palmer  to  kill  Franklin,  by  name  or  other  designa- 
tion.    That  ground  is  untenable.     The  gravamen  of 
the  offense  consists  in  advising  Palmer  to  kill  any  person 
who  might  lawfully  attempt  to  arrest  him.     It  makes  little 
or  no  difference  to  the  State  which  member  of  a  class,  or  of 
society,  may  become  the  victim  of  the  flagitious  advice  to 
commit  a  certain  felony.     4  Cooley's  Blackstone  37,  and 
note.     The  individual  affected  may  depend  upon  circum- 
stances, or  be  varied  by  accident,  in  the  actual  commission 
of  the  same  felony  advised. 

The  next  objection  to  this  testimony  is  that,  as  against 

Kennedy,  it  was  incompetent,  because  it  was  hearsay.     That 

ground  is  well  taken.     The  statements  of  Palmer  to  the 

sheriff  were  competent  only  as  against  himself,  but, 

5,  6     in  reality,  they  were  not  against  himself  at  all,  but 

solely  against  Kennedy.     The  general  rule,  except  in 
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it  is  nevertheless  to  be  received  as  evidence  against  the  declar- 
ant alone,  and  the  jury  should  be  cautioned  that  it  must  not 
be  considered  by  them  as  evidence  against  the  other  defend- 
ants. State  V.  Mitchell,  49  S.  C.  410,  27  S.  E.  424,  and 
cases  cited.  But,  as  already  stated,  the  testimony  of  the 
sheriff  as  to  Palmer's  statement  to  him  was  not  admissible 
at  all,  even  under  the  rule  stated,  because  it  did  not  tend  to 
prove  the  charge  against  Kennedy,  as  to  whom  it  was  objec- 
tionable as  hearsay. 

The  objections  to  testimony  tending  to  prove  the  acts  and 
declarations  of  Kennedy  himself  are  clearly  untenable. 

For  the  error  pointed  out,  a  new  trial  is  ordered. 
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SPARKS  V.  ATLANTIC  COAST  LINE  R.  CO.  ET  AL. 

(95  S.  ii:.  344). 

1.  Appeal  and  Error — Reversal — Effect  as  to  Joint  Defendants. — 
Where  a  suit  is  brought  against  two  defendants,  and  judgment  is 
rendered  in  favor  of  one  and  against  the  other,  who  appeals  there- 
from, but  the  successful  defendant  is  not  made  a  party  to  the  appeal^ 
a  reversal  of  the  judgment  does  not  reverse  the  judgment  in  favor 
of  appellant's  codefendant. 

2.  Judgment— Res  Judicata— New  Trial.— Where  the  trial  Court  had 
rendered  judgment  for  one  of  the  two  defendants,  and  against  the 
other  under  the  express  authority  of  Code  Civ.  Proc.  1912,  sec.  335, 
the  judgment  in  favor  of  such  defendant  becomes  res  judicata  on  a 
subsequent  trial  on  reversal  of  judgment  of  the  codefendant. 

Z.  Judgment — Injuries  to  Servant — Joint  Defendants. — In  a  passen- 
ger's action  against  a  railroad  company  and  one  of  its  conductors  for 
damages  in  being  thrown  from  the  train,  a  judgment  in  favor  of  the 
conductor  is  binding,  although  the  judgment  against  the  company 
was  reversed  on  appeal,  and  it  is  res  judicata  that  the  conductor 
has  done  no  wrong  for  which  the  company  would  be  liable  under  the 
doctrine  of  respondeat  superior. 

Before  Prince,  J.,  Sumter, .    Affirmed. 

Action  by  W.  E.  Sparks,  as  administrator  of  Eugene 
Sparks,  deceased,  against  the  Atlantic  Coast  Line  Railroad 
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Company    and    another.     Judgment    for    defendants    and 
plaintiff  appeals. 

Messrs,  L.  D.  Jennings  and  A,  S.  Harby,  for  appellant, 
cite :  As  to  effect  of  decision  of  the  Supreme  Court  upon  a 
former  appeal  in  this  case:  (104  S.  C.  266)  ;  101  S.  C.  11 ; 
32  S.  C.  511 ;  10  Ark.  555;  182  Ind.  278;  38  App.  D.  C.  5; 
140  Fed.  Rep.  419;  149  Fed.  Rep.  136;  73  Tex.  12;  15  Am. 
St.  Rep.  743;  73  S.  C.  185;  59  S.  C.  101 ;  65  S.  C.  418;  100 
S.  C.  483;29S.  C.  317. 

Messrs.  P.  A.  Willcox,  Mark  Reynolds  and  L.  W.  McLe- 
more,  for  respondents. 

1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  brought  this  action  for  damages  against  the  rail- 
road company  and  L.  C.  Jones,  one  of  its  passenger  con- 
ductors, alleging  that  the  conductor,  or  some  other  agent  of 
the  company,  threw  plaintiff's  intestate  off  a  moving  train 
and  thereby  caused  his  death.  The  jury  returned  a  verdict 
against  the  railroad  company  alone,  and  the  judgments  were 
entered  thereon  in  favor  of  plaintiff  against  the  company, 
and  in  favor  of  Jones  against  the  plaintiff.  The  company 
appealed  from  the  judgment  entered  against  it,  but  plaintiff 
did  not  appeal  from  the  judgment  entered  against  him  in 
favor  of  Jones.  On  hearing  the  company's  appeal,  this 
Court  reversed  the  judgment  against  it,  and  ordered  a  new 
trial  on  the  ground  that  the  liability  of  the  company  was 
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favor  of  Jones  as  a  bar  to  the  further  prosecution  of  the 
action.  The  Court  sustained  the  plea  in  so  far  as  the  lia- 
bility of  the  company  depended  upon  the  acts  of  Jones, 
holding  that  Jones  and  his  alleged  wrongful  acts  were  out  of 
the  case,  as  the  verdict  and  judgment  in  his  favor  amounted 
to  an  adjudication  that  he  was  guilty  of  no  actionable  wrong. 
But  the  Court  further  held  that,  as  there  was  an  allegation 
in  the  complaint  that  plaintiff's  intestate  was  thrown  from 
the  train  by  Jones,  or  some  other  agent  of  the  defendant 
company,  the  judgment  in  favor  of  Jones  did  not  preclude 
the  plaintiff  from  proving  that  the  death  of  his  intestate 
was  caused  by  the  wrongful  act  of  some  other  agent  or 
servant  of  the  company  for  whose  act  the  company  would 
be  liable.  Under  this  ruling,  plaintiff  introduced  testimony 
tending  to  prove  that  the  train  porter  assisted  Jones  in 
throwing  plaintiff's  intestate  off.  Jones  and  the  porter  both 
denied  that  they  had  put  him  off,  and  the  testimony  of 
several  other  witnesses  examined  on  behalf  of  the  company, 
tended  to  prove  that  intestate  was  not  on  the  train  the  night 
that  he  was  killed. 

The  Court  instructed  the  jury  that  the  company  was  lia- 
ble for  the  wrongful  acts  of  the  porter,  within  the  scope  of 
his  duty,  and  that  it  would  be  no  defense  to  the  company 
that  he  was  commanded  thereunto  by  the  conductor,  a 
superior  authority,  since  he  was  not  bound  to  obey  an  order 
to  do  that  which  was  wrong.  The  jury  returned  a  verdict 
for  defendant,  and  from  judgment  thereon,  plaintiff 
appealed. 

Appellant  contends  that  the  legal  effect  of  the  reversal  of 

the  judgment  against  the  company  by  this  Court  on  the 

first  appeal  was  to  reverse  also  the  judgment  that  had  been 

entered  in  favor  of  Jones,  and  to  set  aside  the  verdict, 

1       and,  therefore,  a  new  trial  of  all  the  issues  should 
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had  been  served  upon  him.  Therefore  this  Court  was  with- 
out jurisdiction  to  deprive  him  of  the  rights  which  he  had 
acquired  by  the  judgment  in  his  favor.  Before  that  could 
have  been  done,  he  must  have  had  notice  and  opportunity  to 
be  heard;  otherwise  he  would  have  been  deprived  of  a  vested 
right  without  due  process  of  law.  It  is  too  elementary  to 
require  argument  or  citation  of  authority  that  the  parties 
to  a  judgment  unappealed  from  are  bound  by  it,  even  though 
it  may  be  erroneous,  so  that  it  would  have  been  reversed  on 
appeal. 

It  is  equally  clear  that  it  is  competent  for  the  Court  to 
render  judgment  "for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants."    Code  Civ.  Proc.,  sec.  335.     It  follows  that 

2  the  Circuit  Court  correctly  ruled  that  the  matters 
involved  in  the  judgment  in  favor  of  Jones  were  res 

adjudicata,  and,  therefore,  Jones  and  his  alleged  wrongful 
acts  were  out  of  the  case,  and  the  company  could  nqt  be 
liable  for  them.  In  fact,  it  had  been  finally  adjudicated  that 
Jones  had  done  no  wrong.  It  necessarily  follows  that  the 
company  had  done  no  wrong  through  the  agency  of  Jones. 

Moreover,  if  Jones'  wrongful  acts  had  caused  the  injury, 

and  the  company  had  been  made  to  pay  damages  therefor 

under  the  doctrine  of  respondeat  superior,  the  company 

would  have  had  a  right  of  action  over  against  him, 

3  or,  being  a  party  to  the  action  with  the  company,  it 
would  have  had  the  right  to  compel  him  to  pay  the 

judgment.  But  it  is  perfectly  clear  that  the  company  will 
be  deprived  of  that  right  if  it  can  now  be  held  liable  for  the 
acts  of  Tones  after  he  had  been  discharged  from  liability  in 
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wrong.  The  recent  case  of  Jones  v.  Railway,  106  S.  C.  20, 
90  S.  E.  183,  is  directly  in  point,  and  it  is  conclusive  against 
the  contentions  of  appellant. 

The  case  of  Barfield  v,  Coker,  73  S.  C.  181,  53  S.  E.  170. 
relied  on  by  appellant,  is  not  in  point.  In  that  case  Coker 
&  Co.  and  Woodham  were  sued  together  for  the  tort  of 
Woodham,  done  as  the  agent  of  Coker  &  Co.  At  the  first 
trial  on  Circuit,  the  jury  found  against  Coker  &  Co.  alone. 
So  far  the  analogy  between  that  case  and  this  is  complete. 
But  in  that  case  the  trial  Judge  set  aside  the  verdict  and 
ordered  a  new  trial,  and  at  that  point  the  analogy  ends. 
The  verdict  having  been  set  aside,  no  judgment  was  entered 
thereon  for  or  against  any  of  the  parties,  and,  of  course,  the 
new  trial  was  had  just  as  if  there  had  been  no  former  ver- 
dict. On  appeal  from  the  judgment  entered  on  the  verdict 
found  at  the  second  trial  against  both  defendants,  saying: 

"Whatever  may  have  been  the  effect  of  the  verdict  against 
J.  L.  Coker  &  Co.  alone,  if  final  judgment  had  been  entered 
and  retained  thereon,  in  exonerating  defendant,  Woodham, 
from  another  or  further  suit  thereon,  it  is  clear  that  the 
setting  aside  of  the  verdict  and  granting  a  new  trial  operated 
to  restore  the  status  of  the  case  as  it  existed  before  trial.  If 
a  verdict  against  J.  L.  Coker  &  Co.  alone  implied  a  finding 
in  favor  of  defendant,  Woodham,  the  setting  aside  of  that 
verdict  necessarily  removed  the  implication'* — the  language 
of  the  Court  implies  that,  if  judgment  had  been  entered 
upon  the  verdict  in  favor  of  Woodham  and  retained,  he 
would  have  been  exonerated  from  further  suit.  But,  as  the 
verdict  was  set  aside,  no  such  judgment  could  have  been 
entered  thereon.  A  verdict  is  not  a  final  judgment.  From 
it  no  appeal  can  be  taken.  It  is  merely  a  basis  upon  which 
a  judgment  may  be  entered.  In  this  case  the  verdict  was 
not  set  aside,  and  judgment  was  entered  thereon  in  favor  of 
Jones,  and  no  appeal  was  taken  from  that  judgment.  It  is, 
therefore,  conclusive  and  binding  upon  all  parties  to  the 
record. 
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The  judgment  of  the  Circuit  Court  is  affirmed. 

Messrs.  Justices  Fraser  and  Gage  concur. 

'Messr.  Chief  Justice  Gary  and  Justice  Watts  dissent. 
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MARION  COTTON  OIL  CO.  v.  ATLANTIC  COAST*  LINE 

R.  R.  CO. 

(95  S.  E.  336.) 

Carriers — Connecting  Railroads — Penalty  for  Delay. — Civ.  Code 
1912,  sees.  2574,  2575,  making  connecting  carriers  agents  of  each 
other  and  liable  for  damages  caused  by  delays  occurring  on  connect- 
ing lines  with  a  right  of  action  over  against  the  carrier  at  fault,  does 
not  render  a  railroad  liable  under  a  statute  penalizing  delays  where 
the  delay  occurred  on  the  line  of  a  connecting  carrier. 

Before  DeVore,  J.,  Marion,  Fall  term,  1916.     Affirmed. 

Two  actions  by  Marion  Cotton  Oil  Company  against  the 
Atlantic  Coast  Line  Railroad  Company.  Judgment  for 
defendant  in  both  cases,  and  plaintiff  appeals. 

Mr.  A,  F.  Woods,  for  appellant,  cites:  As  to  constitu- 
tionality of  section  23/4  of  the  Code  of  Laws  19 12,  when 
applied  to  an  intrastate  shipment:  78  S.  C.  42;  82  S.  C.  387. 
As  to  typographical  error  not  being  allozved  to  defeat  legis- 
lative intent  when  it  plainly  appears:  86  S.  C.  419;  191  S.  C. 
48;  104  S.  C.  124;  72  S.  C.  532;  96  S.  C.  484;  99  S.  C.  218. 
Repeals  of  legislative  acts  by  implication  not  favored:  82 
S.  C.  506;  96  S.  C.  313;  86  S.  C.  94;  95  S.  C.  414;  102  S.  C. 
494.  As  to  connecting  carrier  being  held  liable  for  a  loss 
not  occurring  on  its  ozvn  line:  81  S.  C.  383;  84  S.  C.  167; 
89  S.  C.  418;  92  S.  C.  361.  As  to  construction  of  penal 
statutes:  102  S.  C.  487;  82  S.  C.  242;  91  S.  C.  377;  92  S.  C. 
393. 

Messrs.  L.  D.  Lide  and  H.  D.  McCandlish,  for  respond- 
ent, submit:  These  actions  are  brought  under  section  2568 
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and  section  2^69  of  vol,  I,  of  the  Code  of  191 2,  commonly 
known  as  the  Five  Dollars  a  Day  Penalty  Act,  but  the  pen- 
alties prescribed  by  section  2^69  do  not  apply  to  failures  to 
transport  freight  within  the  time  specified  in  section  2568. 
Section  2574  {Sullivan  Act)  does  not  apply — it  is  a  penal 
statute  and  must  be  strictly  construed:  89  S.  C.  371 ;  92  S.  C. 
393;  82  S.  C.  242;  92  S.  C.  361 ;  76  S.  C.  173;  U.  S.  60  L. 
Ed.  334;  96  S.C.  537. 

March  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

These  two  cases,  between  the  same  parties,  were  tried 
together.  The  statutes  of  this  State  require  its  railroads  to 
transport  and  deliver  goods  in  a  reasonable  time,  and  then 
sets  forth  what  is  a  reasonable  time.  It  further  provides  a 
penalty  of  $5  per  day  for  unreasonable  delay.  Another 
statute  makes  connecting  carriers  agents  for  each  other. 
Two  cases  of  goods  were  shipped  to  the  plaintiff  from  Ker- 
shaw, S.  C,  and  neither  was  delivered  in  the  time  required 
by  the  statute.  Two  cases  were  shipped  over  the  Southern 
Railway  from  Kershaw  to  Camden,  over  the  North  Western 
Railroad  from  Camden  to  Sumter,  and  over  the  Atlantic 
Coast  Line  Railroad  from  Sumter  to  Marion.  The  Coast 
Line  was  sued  for  the  delay.  On  the  trial  the  defendant 
showed  that  there  was  no  delay  on  its  road.  The  plaintiff 
claims  that,  inasmuch  as  these  connecting  carriers  are  agents 
for  each  other  it  has  a  right  to  judgment  against  the  defend- 
ant on  account  of  the  delay  of  its  agents,  the  connecting 
carriers. 

It  is  not  necessary  to  burden  this  opinion  by  incorporating 
the  sections  of  the  statutes.  They  are  easily  accessible  to 
those  interested. 

Section  2574  (Code  of  Laws  of  South  Carolina  1912, 
vol.  I)  declares  that  connecting  carriers  are  agents  for  each 
other.     Section  2575  provides  the  extent  of  the  liability,  and 
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says  they  are  liable  "for  any  damages  for  injury  or  damages 
to,  or  loss,  or  delay  of  any  freight,  baggage  or  other  prop- 
erty sustained  anywhere  in  such  *  *  *  transportation  over 
connecting  lines  or  either  of  them."  The  section  then  pro- 
ceeds to  give  a  right  of  action  to  the  carrier  sued,  to  recoup 
against  its  defaulting  agent.  It  is  by  no  means  clear  that 
the  right  of  action  for  damages  includes  the  penalty.  The 
latter  part  of  section  2575,  however,  does  make  it  clear  that 
the  penalty  for  delay  is  not  included.  It  says :  "Such  car- 
rier so  held  liable  to  such  person  or  persons  shall  be  entitled 
in  a  proper  action  to  recover  the  amount  of  any  loss,  damage 
or  injury  it  may  be  required  to  pay  such  person  or  persons 
from  the  carrier  through  whose  negligence  the  loss,  damage 
or  injury  was  sustained." 

It  would  not  be  a  reasonable  construction  to  hold  that  the 
carrier,  which  was  not  in  default,  could  be  held  responsible 
for  loss,  damage,  and  injury  to  the  property  which  it  could 
recoup,  and  also  held  reasonable  for  a  penalty  which  it  could 
not  recoup. 

Connecting  carriers  are  agents  for  each  other,  but  the 
agency  is  limited,  and  the  penalty  is  not  within  the  limita- 
tion. 


The  judgment  is  affirmed. 
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elected  as  Judge  could  not  wait  for  notice  of  employment  of  a  new 
attorney,  but  it  was  his  duty,  under  Code  Civ.  Proc.  1912,  sec.  405, 
to  prosecute  the  appeal  with  due  diligence. 

3.  Appeal  and  Error — Intermediate  Court--Presumptions — Strik- 
ing Case  from  Docket. — Where  an  appeal  from  a  magistrate's  Court 
was  on  the  Circuit  Court  docket  for  three  years  without  being  prose- 
cuted. It  will  be  inferred  that  it  had  bfeen  called  for  hearing  before  it 
was  finally  struck  from  the  docket. 

4.  Justices  of  the  Peace— Appeal— Diligence.— The  mere  fact  that 
a  case  had  been  stricken  from  the  docket  for  more  than  a  year  before 
the  appellant  observed  such  fact  shows  that  he  did  not  prosecute  the 
appeal  with  diligence. 

w.  Justices  of  the  Peace — Appeal — Diligence — Reinstatement. — 
Where  defendant  appealed  from  a  magistrate's  judgment  in  1914, 
and  the  case  was  stricken  from  the  docket  in  1917,  and  a  year  later 
he  removed  to  restore  it,  refusal  of  the  motion  was  proper  on  the 
ground  of. lack  of  diligence. 

Before  DeVore,  J.,  Kershaw,  Spring  term,  1917.  Af- 
fu*med. 

Action  by  W.  T.  Smith  and  others,  trading  as  the  Camden 
Furniture  Company,  against  the  Southern  Railway  Com- 
pany. Judgment  in  magistrate's  Court  for  plaintiff,  and 
defendant  appealed  to  the  Circuit  Court,  where  the  appeal 
was  docketed,  and  after  three  years  was  struck  off,  with 
leave  to  restore,  and  defendant  moved  to  restore  the  case  to 
the  calendar.  To  review  an  order  denying  the  motion, 
defendant  appeals. 

Mr,  J.  Wattes  Thomas,  for  appellant,  cites :  As  to  mean- 
ffig  of  the  order  "strike  off  with  leave  to  restore:"  Code  of 
Procedure  1912,  section  405;  54  S.  C.  348;  82  S.  C.  350. 
This  case  has  never  been  called  for  hearing:  95  S.  C.  111. 
Counsel  was  entitled  to  rely  upon  rule  stated  in  82  S.  C. 
346' 

Mr.  IV,  Bratton  DeLoach,  for  respondents. 

March  11,1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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In  May,  1911,  plaintiff  recovered  judgment  against 
lefendant  in  the  Court  of  a  magistrate  for  $36.33,  damages 
:o  a  shipment  and  freight  charges  thereon.  Defendant 
ippealed  to  the  Circuit  Court,  and  the  appeal  was  duly 
docketed  for  hearing.  It  remained  on  the  docket,  without 
having  been  brought  to  Hearing,  until  the  Fall  term,  1914, 
when  the  presiding  Judge  made  this  entry  on  the  docket: 
"Strike  off  with  leave  to  restore." 

In  January,  1915,  plaintiffs'  attorney,  Hon.  M.  L.  Smith, 
was  elected  Circuit  Judge,  and  appellant's  attorney  had  no 
notice  that  any  other  attorney  had  been  retained  to  repre- 
sent plaintiffs.  In  March,  1916,  appellant's  attorney  saw 
die  entry  made  on  the  docket  by  the  presiding  Judge  at  the 
Pall  term  in  1914,  "Strike  off  with  leave  to  restore,"  and  in 
January,  1917,  he  learned,  for  the  first  time,  that  another 
attorney  had  been  employed  to  represent  plaintiffs.  There- 
upon, at  the  March  term,  1917,  he  moved  the  Court  to 
restore  the  case  to  the  calendar.  The  Court  refused  the 
motion,  on  the  ground  that  appellant's^  attorney  had  not 
exercised  due  diligence  in  bringing  the  appeal  to  a  hearing, 
and  because  he  had  delayed  so  long  in  making  the  motion  to 
restore  after  the  case  had  been  stricken  from  the  docket. 

The  order,  "Strike  off  with  leave  to  restore,"  is  not  to  be 
construed,  as  appellant  contends,  as  impliedly  giving  either 
party  an  absolute  right  to  restore,  on  motion.  That  would 
make  the  order  nugatory  in  effect,  and  the  case  might  as  well 
be  left  on  the  docket.  But  it  is  implied  in  the  order  that 
restoration  rests  in  the  sound  discretion  of  the  Court,  and, 
therefore,  depends  upon  the  character  of  the  showing  made. 
Counsel  for  appellant  is  mistaken  in  supposing  that  he  had 
the  right  to  wait  until  notice  was  g^ven  him  that  plaintiffs 
had  employed  another  attorney  to  represent  them.  They 
had  the  right,  if  they  saw  fit,  to  rely  upon  the  judgment  in 
their  favor  without  employing  an  attorney  to  argue  the 
appeal.  Respondents  not  infrequently  do  that  in  the  Circuit 
Court  and  in  this  Court.     At  any  rate,  they  must  be  pre- 
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sumed  to  have  known  that  the  appeal  was  docketed  for  hear- 
ing, and  that,  unless  they  exercised  due  diligence  in  employ- 
ing another  attorney  to  represent  them  on  hearing  of  the 
appeal,  it  might  be  heard  in  the  absence  of  such  representa- 
tive. Of  course,  in  such  a  case  the  Court  would  exercise 
discretion  in  proceeding  with  the  hearing,  or  in  continuing 
the  case  to  give  time  for  the  employment  of  counsel,  accord- 
ing to  the  circumstances.  But  appellant  was  the  actor  in 
the  appeal,  and  it  was  his  duty  to  prosecute  it  with  due  dili- 
gence and  have  it  promptly  disposed  of. 

Section  405  of  the  Code  of  Civil  Procedure  provides  that 
when  an  appeal  is  duly  docketed,  "it  shall  stand  for  trial 
without  any  further  notice."  That  section  also  shows  that 
it  was  the  intention  of  the  lawmakers  that  such  appeals 
should  be  disposed  of  promptly,  for  it  provides  that  "if 
neither  party  bring  it  (the  appeal)  to  a  hearing  before  the 
end  of  the  second  term,  the  Court  shall  dismiss  the  appeal, 
unless  it  continue  the  same  by  special  order,  for  cause 
shown."  This  has  been  construed  by  some  to  mean  that 
such  an  appeal  must  be  heard  at  the  second  term  at  all 
events,  or  be  subject  to  dismissal ;  but  this  Court  has  held, 
in  several  cases,  that  it  was  not  the  intention  of  the  legisla- 
ture that  an  appeal  should  be  dismissed  without  opportunity 
for  a  hearing,  and  that  there  is  no  presumption  that  such 
cases  were  called  and  opportunity  for  hearing  given  at  the 
second  term  after  docketing;  for  we  know  that,  for  lack  of 
time  and  other  reasons,  it  often  happens  that  no  opportunity 
for  hearing  is  given.  Therefore  we  have  held  that,  before 
an  appeal  can  be  summarily  dismissed  for  want  of  prosecu- 
tion, it  must  appear  that  there  has  been  opportunity  for  a 
hearing. 

In  Bell  V.  Pruit,  51  S.  C.  344,  29  S.  E.  5,  an  appeal  was 
docketed  for  hearing  at  the  June  term,  1896,  and  continued 
by  consent.  At  the  next  term,  January,  1897,  it  was  called, 
but  continued  on  account  of  the  absence  of  appellant's  attor- 
ney.    At  the  next  term,  June,  1897,  it  was  regularly  called 
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during  the  term,  but  not  brought  to  hearing.  It  was  dis- 
missed on  the  last  day  of  the  term  for  want  of  prosecution, 
the  Circuit  Judge  saying  in  his  order  that  it  had  been  per- 
emptorily called  for  two  terms,  and  no  answer  made  by 
appellant  or  his  attorney.  The  order  of  dismissal  was  sus- 
tained. 

In  Manuel  v.  Loveless,  54  S.  C.  346,  32  S.  E.  421,  there 
was  an  appeal  to  this  Court  from  an  order  of  the  Circuit 
Court  refusing  to  dismiss  an  appeal  from  a  magistrate's 
Court  for  want  of  prosecution.  The  case  had  been  duly 
docketed,  but,  so  far  as  appeared,  had  not  been  called  for 
trial,  until  the  fourth  term,  and  no  previous  order  continu- 
ing it  had  been  made.  The  original  record  had  been  mis- 
laid, and  the  clerk  could  not  find  it  in  his  office.  The  order 
refusing  to  dismiss  and  allowing  copies  to  be  substituted  for 
the  original  records  was  affirmed.  It  was  held  that  section 
405  does  not  require  such  an  appeal  to  be  dismissed  at  the 
second  or  any  succeeding  term,  unless  an  opportunity  for 
hearing  has  been  afforded  the  appellant. 

In  York  Supply  Co,  v.  Ry.,  82  S.  C.  350,  64  S.  E.  387,  the 
appeal  was  docketed  in  the  Circuit  Court  at  the  April  term, 

1907,  and  remained  on  the  calendar  until  the  February  term, 

1908,  when,  on  the  last  day  of  the  term,  plaintiff  moved 
to  dismiss  it  for  want  of  prosecution.  The  appellant 
anounced  that  he  was  then  ready  for  trial,  but  the  Court  held 
that  he  had  no  discretion  in  the  matter,  and  granted  the 
order  of  dismissal.  As  it  did  not  appear  that  the  case  had 
ever  been  called  for  trial  at  any  previous  term  and  an  oppor- 
tunity for  hearing  given,  this  Court  reversed  the  order  of 
dismissal.  It  was  there  said  that  the  statute  does  not  require 
summary  dismissal  at  the  second  or  any  succeeding  term. 
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In  Lykes  v.  Railway,  95  S.  C.  11 1,  78  S.  E.  710,  an  appeal 
was  dismissed  at  the  third  term  for  want  of  prosecution,  the 
Circuit  Judge  saying  in  his  order  that  it  had  been  on  the 
calendar  for  three  terms,  and  that  plaintiff  had  endeavored 
at  each  term  to  have  it  heard,  but  defendant  had  failed  to 
prosecute  the  appeal,  after  having  several  opportunities  to 
do  so.     The  order  of  dismissal  was  sustained. 

The  facts  of  this  case  distinguish  it  from  any  of  the  cases 

cited.  Here  the  Circuit  Court  found  as  a  fact,  and  the  finding 

is  abundantly  supported  by  the  record  that  appellant  failed 

to  prosecute  his  appeal  with  due  diligence  before  it 

3  was  struck  from  the  docket,  and  that  he  was  lacking 
in  diligence  in  moving  to  have  it  restored.  Although 
it  does  not  affirmatively  appear  that  it  was  ever  called  for 
hearing  at  any  term  before  it  was  struck  from  the  docket,  it 
is  inferable,  from  the  length  of  time  that  it  had  been  on  the 
docket  and  from  the  order  to  strike  it  off,  that  it  had  been ; 
for  that  is  the  entry  usually  made  by  the  Circuit  Judges  to 
clear  the  dockets  of  cases  that  have  been  called  and  repeat- 
edly continued  from  term  to  term,  without  any  effort  being 
made  by  those  interested  in  them  to  have  them  disposed  of. 
Moreover,  it  is  hardly  conceivable  that  appellant  could  not 
have  brought  his  appeal  to  a  hearing  at  some  time  between 
the  Summer  term  in  1911  and  the  Fall  term  in  1914  if  he 
had  exercised  due  diligence.  And  it  is  inferable  from  the 
order,  "Strike  off  with  leave  to  restore,''  that  it  was  called 
for  trial  at  the  Fall  term,  1914,  and  no  response  was  made; 
hence  the  order  to  strike  off. 

The  case  had  been  stricken  from  the  docket  for  more  than 

a  year  before  appellant  even  observed  the  fact.     That  alone 

shows  that  he  was  not  prosecuting  his  appeal  with  diligence. 

And,  even  then,  he  allowed  another  year  to  elapse 

4,  5     before  he  moved  to  restore  it.     The  Circuit  Court 

did  right  in  finding  the  appellant  lacking  in  diligence. 
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and  was  well  within  the  exercise  of  a  sound  discretion  in 
refusing  his  motion. 
Affirmed. 

Messrs.  Justices  Watts,  Fraser  and  Gage  concur. 

Mr.  Chief  Justice  Gary  did  not  sit  in  this  case. 


9923 
DALY  V.  CEMENTILE  ROOFING  COMPANY. 
(95  S.  E.  ZIZ.)  . 

Estoppel — Estoppel  in  Pais — Assurance  to  Contractor. — If  tlie 
manufacturer  of  roofing  assured  a  contractor  that  rafters  in  a  new 
building  were  sufficient  to  carry  the  load  of  the  roofing,  doing  so  to 
get  the  contract  to  supply  roofing,  in  the  owner's  action  against  it 
on  its  guaranty  of  its  roofing,  it  cannot  be  heard  to  say  that  the 
rafters  were  not  sufficient. 

Before  Whaley,  County  Judge,  Richland,  August,  1917. 
Reversed.  ^ 

Action  by  Mrs.  O.  Daly  against  the  Cementile  Roofing 
Company.     From  a  judgment,  plaintiff  appeals. 

Messrs,  Graydon  &  Graydon,  for  appellant,  cite:  As  to 
construction  of  guaranty:  20  Cyc.  1424;  12  Wheaton  515; 
6  L.  Ed.  712.  As  to  estoppel  by  contract:  21  S.  E.  755 ;  50 
S.  C.  459;  57  S.  C.  125;  100  U.  S.  578;  25  L.  Ed.  618;  16 
Cyc.  722. 

Mr.  H,  N.  Edmunds,  for  respondent. 

March  11,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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hereby  guarantee  our  product  known  as  *Cementile/  placed 
upon  roof  for  you.  *  *  *  We  guarantee  the  aforesaid 
cementile  roofing  to  be  free  from  all  defects  as  to  material 
and  workmanship,  and  we  hereby  guarantee  to  keep  the  same 
in  repair  for  the  period  of  ten  (10)  years  from  this  date. 
This  guaranty  does  not  cover  the  repairing  of  any  damage 
caused  by  negligence  of  other  parties." 

Plaintiff  employed  a  contractor  to  prepare  the  plans  and 
specifications  for  a  dwelling  house  which  he  agreed  to  build 
for  her.  The  plans  called  for  a  tin  roof,  but  after  they  had 
been  so  prepared,  defendant  proposed  to  plaintiff,  either 
directly  or  through  the  contractor,  to  put  on  a  cementile 
roof.  The  contractor  expressed  some  doubt  of  the  wisdom 
of  making  the  change  on  the  ground  the  cementile  was  a  new 
and  untried  roofing,  and  because  he  doubted  whether  the 
rafters  specified  would  be  of  sufficient  strength  to  sustain  the 
increased  load.  He  testified  that  he  discussed  the  matter 
with  defendant's  representative,  who  assured  him  that  the 
rafters  specified  were  all  right  and  asked  him  to  reserve  his 
judgment  as  to  the  roofing,  and  not  condemn  it  without 
giving  it  a  trial,  as  he  would  give  a  guaranty  on  it.  There- 
upon the  contract  was  changed,  so  as  to  provide  for  a 
cementile  roof.  The  contractor  testified  that  he  prepared 
the  substructure  for  the  cementile  according  to  defendant's 
directions  putting  in  extra  brancings  to  the  rafters  wherever 
requested. 

The  roof  leaked  from  the  time  it  was  put  on,  and  plaintiff 
has  made  frequent  demands  on  defendant  to  repair  it;  but 
defendant  says  the  leaking  was  caused  by  the  sagging  of  the 
rafters,  which  was  not  its  fault,  and  now  tells  plaintiff  not 
only  that  the  roof  cannot  be  repaired  unless  it  is  all  taken  off 
and  heavier  rafters  substituted,  but  that  the  roof  is  a  source 
of  menace  to  the  occupants  of  the  house,  on  account  of  the 
excessive  weight  on  the  rafters. 

If -defendant  assured  the  contractor  that  the  rafters  were 
sufficient  to  carry  the  load  of  its  roofing  to  get  the  contract, 
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it  cannot  be  heard  to  say  now  that  they  were  not  Besides, 
there  was  testimony  that  the  house  leaked  where  the  rafters 
were  not  sagged. 

The  Court  erred  in  granting  the  nonsuit. 

Judgment  reversed. 


9925 

WALKER  V.  HENDERSON  ET  Au 
(95  S.  E.  ZZ7.) 

1.  Appeal  and  Error  —  Presumption  —  Evidence  —  Separation  ot 
Incompetent  Testimony. — Where  no  effort  was  made  to  separate 
competent  from  incompetent  testimony,  it  must  be  presumed  that 
only  competent  evidence  was  considered  by  the  Court. 

2.  Trial— Evidence— Objections — When  Taken.— Counsel  will  not 
be  allowed  to  take  chances  on  withholding  objection  to  incompetent 
testimony  until  heard,  and  then  accept  it  if  favorable  to  his  client  or 
have  it  stricken  out  if  not. 

3.  Witnesses — Competency— Communications  op  Deceased. — In  an 
action  for  partition  of  real  estate  of  an  intestate,  plaintiff's  testimony 
as  to  statements  of  the  deceased  regarding  sale  of  lands  to  him  is 
incompetent  unded  Code  Civ.  Proc.  1912,  sec.  438. 

4.  Witnesses— Impeachment— Contradiction.— Where  plaintiff,  an 
uneducated  negro,  in  a  partition  suit  to  divide  land  formerly  belong- 
ing to  his  deceased  mother,  testified  that  he  paid  his  part  of  the 
taxes  and  she  paid  hers  and  they  had  a  joint  tax  receipt,  and  the  fact 
was  that  the  tax  receipts  were  in  the  name  of  the  mother,  such  dis- 
crepancy in  testimony  was  more  apparent  than  real,  and  could  not 
serve  to  impeach  plaintiff  as  a  witness. 

5.  Partition  —  Evidence  —  Weight  and  Sufficency.  —  Plaintiff,  in 
action  for  partition  of  land  with  legal  title  vested  in  his  deceased 
mother's  estate,  held  to  have  established  parol  contract  that  he  was 
to  have  a  part  of  the  land  for  tilling  and  helping  pay  for  the  same 
by  proof  of  his  fulfillment  of  such  agreement  with  his  mother's 
acquiescence  and  of  her  intention  to  convey  to  him. 

Before   Memminger,    J.,    Barnwell,    Fall    term,    1916. 
Reversed. 
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Mr.  Jos,  B.  Davis,  for  appellant. 

Messrs.  Raysor  &  Summers  and  Bates  &  Simms,  for 
respondent.     Messrs.  Bates  &  Simms  cite :  82  S.  C.  264. 

March  13,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  is  an  action  for  partition  of  the  real  estate  of  Dianna 
Reed,  who  died,  intestate,  in  May,  1914,  leaving  as  her  heirs 
her  husband,  the  defendant,  Carolina  Reed,  two  children^ 
the  plaintiff  and  the  defendant,  Malinda  Henderson,  and 
two  grandchildren,  the  defendants,  George  Small  and  Janie 
Frazier,  children  of  a  predeceased  daughter.  She  had  no 
children  by  Reed.  The  other  parties  are  the  offspring  of  a 
former  marriage  to  Naro  Walker. 

At  the  time  of  her  death,  Dianna  had  legal  titles  to  two 
tracts  of  land,  115  acres  in  Barnwell,  and  66  acres  in  Bam- 
berg. Plaintiff  claims  that  he  is  entitled  to  one-half  of  the 
115-acre  tract,  in  his  own  right,  under  a  parol  contract, 
whereby  his  mother  agreed  that,  if  he  would  stay  on  the 
land  and  help  her  to  pay  for  it,  she  would  give  him  half  of 
it.  That  claim  gave  rise  to  the  sole  controversy  between 
the  parties.  The  Circuit  Court  found  against  plaintiff,  and 
he  appealed.     The  appeal  involves  only  questions  of  fact. 

The  parties  and  witnesses  (except  the  county  auditor) 
are  all  negroes,  and,  judging  from  their  testimony,  none  of 
them  are  above  the  average  intelligence  of  the  race.  The 
case  was  heard  upon  testimony  taken  and  reported  by  the 
master,  without  any  findings.  In  taking  the  testimony,  no 
effort  was  made  to  separate  that  which  is  competent  from 
that  which  is  incompetent,  but  it  was  all  taken,  as  offered, 
with  objections  and  motions  to  strike  out  noted,  but  no  rul- 
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mony,  but,  in  the  state  of  the  record  just  mentioned,  we 
have  no  means  of  knowing  whether  it  was  or  not;  therefore, 
we  must  presume  that  only  competent  evidence  was  con- 
sidered. 

Plaintiff  testified,  in  substance,  that  his  mother  bought  the 
tract  some  25  or  30  years  ago  from  Brown,  and  agreed  that, 
if  he  would  stay  on  it  and  help  pay  for  it,  she  would  give  him 
title  to  half  of  it;  that  she  put  him  in  possession  of  one  part 
of  the  tract,  which  he  has  retained  ever  since,  and  she  kept 
the  other  part  herself;  that  each  worked  and  controlled  his 
own  part  up  to  a  general  line  that  had  been  agreed  on, 
though,  at  that  time,  no  definite  line  had  been  established; 
that  he  built  a  dwelling  house  on  his  part  that  cost  him 
$1,000,  and  insured  it  in  his  own  name  for  $500;  that  it  was 
burnt  some  three  or  four  years  ago,  and  the  insurance  com- 
pany paid  him  the  amount  of  the  policy,  which  he  kept ;  that 
he  paid  the  purchase  price  to  Brown,  who  held  a  mortgage 
for  the  purchase  money,  and  paid  the  taxes  on  half  the  land 
from  the  time  he  took  possession;  that  he  never  paid  rent, 
except  when  he  worked  land  on  his  mother's  part ;  that  about 
six  months  before  his  mother  died,  she  wanted  a  definite  line 
established,  for  the  purpose  of  making  him  a  deed  to  his 
part,  and  she  sent  for  Mr.  Mixon,  a  surveyor,  to  run  and 
mark  the  line,  and,  when  Mixon  came,  his  mother  claimed 
that  he  still  owed  a  balance  of  $100,  and  wanted  the  line  run 
so  as  to  cut  off  from  his  part  a  proportionate  amount  in 
value  of  land,  but  Mixon  told  her  not  to  do  that,  but  to 
divide  the  tract  equally,  and  take  papers  for  the  balance  due, 
and  the  line  was  run  and  staked  according  to  Mixon's 
advice;  that  Mixon  was  to  make  a  plat,  but  died  before  he 
did  it,  and  his  mother  died  soon  afterward,  and,  therefore, 
no  deed  was  made ;  that,  after  the  death  of  his  mother,  Caro- 
lina Reed  was  appointed  administrator  of  her  estate,  and  in 
the  settlement  of  her  personal  estate,  he  paid  the  administra- 
tor the  $100  that  his  mother  claimed  that  he  owed;  that  he 
paid  the  money  to  Reed  in  the  office  of  Mr.  Buist,  a  lawyer 
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since  deceased,  and  that  the  other  defendants  were  all  pres- 
ent. The  receipt  of  the  administrator  which  is  in  the  hand- 
writing of  Mr.  Buist,  reads :  "Received  of  Drayton  Walker 
one  hundred  dollars  due  the  estate  of  Dianna  Reed  for  bal- 
ance due  on  land  Drayton  claims  to  owe  her  on  land.'* 

No  objection  was  made  to  plaintiflE's  testimony,  until  after 
all  of  it  had  been  taken.  Defendants'  counsel  then  made 
this  statement  and  motion:  "The  witness  cannot  testify  as 
to  anything  Dianna  told  him  or  any  conversation  between 
them,  and  I  move  to  strike  that  out."     No  ruling. 

The  Court  should  have  refused  to  strike  out  the  testimony 
so  objected  to,  if,  indeed,  it  can  be  said  to  have  been  objected 
to  at  all,  on  the  ground  that  the  objection  came  too  late ;  for 
it  is  well  settled  that  counsel  will  not  be  allowed  to  speculate 
on  chances  by  withholding  objection,  until  testimony  has 
been  heard,  and  then  accept  it,  if  it  is  favorable  to  him,  or 
have  it  stricken  out,  if  it  is  unfavorable;  hence  the  rule,  that 
incompetent  testimony  not  duly  objected  to  becomes  com- 
petent. 

At  the  hearing  in  this  Court,  counsel  for  defendants 
stated  that,  as  plaintiff  was  an  ignorant  negro,  he  was  not 
inclined  at  first  to  interpose  technical  objections  to  his  testi- 
mony and  thereby  prevent  him  from  proving  a  just  and 
honest  claim  (which  was  commendable),  but  that,  before 
plaintiff  had  finished,  he  became  satisfied  that  he  was  pre- 
ferring a  false  claim,  and,  then,  interposed  the  objection. 
Nevertheless,  it  came  too  late,  in  the  absence  of  an  agree- 
ment reserving  that  right. 

But,  if  objection  had  been  difly  made,  by  far  the  greater 
part  of  plaintiff's  testimony  is  competent.  Only  that  part 
of  it  which  involves  transactions  of  communications  with 
his  mother  is  incompetent,  under  section  438  of  the  Code. 
He  was  competent  to  testify  that  he  paid  the  purchase  money 
to  Brown,  that  he  paid  half  of  the  taxes,  that  he  took  and 
held  possession  of  half  the  land,  and  the  date  and  extent  of 
his  occupancy,  the  improvements  made  by  him,  the  insur- 
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ance  of  his  house,  and  the  collection  and  retention  of  the 
amount  of  the  policy,  with  the  knowledge  and  acquiescence 
of  his  mother,  that  he  paid  no  rent,  that  a  line  between  the 
part  occupied  by  him  and  that  occupied  by  her  was  run  by  a 
surveyor  a  short  while  before  she  died,  for  these  were  inde- 
pendent substantive  acts  and  facts  which  involved  no  trans- 
action or  communication  with  the  deceased. 

Counsel  for  defendants  contend,  however,  that,  even  if 
plaintiff's  testimony  be  considered,  it  was  contradicted  in  so 
many  particulars  as  to  show  that  it  is  unworthy  of  cre- 
dence. But  the  contradictions  pointed  out  are  more  appar- 
ent than  real,  and  were  due  to  plaintiff's  ignorance  and  the 
consequent  inability  to  express  himself  clearly  and  precisely ; 
for  instance,  take  what  he  said  about  the  payment  of  taxes — 
that  he  had  paid  his  part  of  the  taxes,  and,  after  testifying 
that  his  mother  divided  the  tract  and  put  him  in  possession 
of  his  part,  he  added :  "My  mother  had  her  part  and  I  had 
mine,  and  we  had  a  joint  tax  receipt.'*  In  reply,  the  county 
auditor  testified  that,  up  to  the  time  of  Dianna's  death,  the 
whole  tract  was  returned  and  the  taxes  were  paid  in  her 
name.  That  supposed  contradiction  is  chiefly  relied  on  by 
counsel  for  defendants  and,  also,  by  the  Circuit  Court  to 
show  that  plaintiff's  testimony  is  unworthy  of  belief,  and 
that  his  claim  is  a  fabrication  from  start  to  finish.  But, 
was  there,  in  fact,  a  contradiction  ?  Or  was  there  anything 
more  than  a  mere  verbal  inaccuracy  in  plaintiff's  statement 
of  the  matter?  If  he  paid  his  part  of  the  taxes  and  his 
mother  paid  her  part,  they  paid  them  jointly,  and  it  was 
perfectly  natural  for  a  man  of  his  intelligence  to  say  that 
they  had  a  joint  receipt,  meaning,  merely,  one  receipt  for 
the  taxes  jointly  paid.  While  his  language  may  not  describe 
the  transaction  with  technical  precision,  it  was  substantially 
correct.  It  was  also  natural  and  proper  for  the  tract  to  be 
returned  and  the  taxes  paid  in  his  mother's  name,  until  she 
made  him  a  deed  to  his  oart. 
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A  careful  analysis  of  the  evidence  will  show  that,  in  the 
main  and  essential  features  of  plaintiflE's  testimony,  as  to  the 
making  of  the  contract,  part  performance  thereof,  by  putting 
him  into  possession  and  the  making  of  valuable  improve- 
ments by  him,  and  the  payment  of  his  part  of  the  purchase 
price,  he  is  corroborated  not  only  by  the  other  witnesses — 
his  own  and  some  of  the  defendants' — ^but,  also,  by  the 
undisputed  facts  and  circumstances. 

It  is  not  disputed  that  plaintiff  has  been  in  exclusive  pos- 
session of  the  part  of  the  tract  now  claimed  by  him  for  more 
than  twenty  years,  ever  since  he  was  first  put  in  possession, 
without  being  required  to  pay  rent,  except  when  he  worked 
land  on  his  mother's  part,  and  for  that  only  did  she  require 
him  to  pay  rent,  as  she  also  did  of  her  daughter,  Malinda, 
when  she  worked  it;  that  he  built  a  dwelling  house  on  his 
part  and  insured  it  in  his  own  name,  and,  when  it  was  burnt, 
the  insurance  company  paid  him  the  amount  of  the  policy, 
without  question,  and  that  he  kept  the  money — all  with  the 
knowledge  and  acquiescence  of  his  mother;  nor  is  it  disputed 
that  his  mother  had  the  line  dividing  the  tract  between  them 
run  and  marked  for  the  expressed  purpose  of  making  him  a 
deed  to  his  part,  and  that  the  deed  was  not  made  because  of 
the  untimely  death  of  the  surveyor,  followed  shortly  by 
that  of  his  mother.  These  undisputed  facts  are  in  entire 
harmony  with  plaintiff's  claim,  and  strongly  tend  to  prove  it. 

Defendants  sought  to  nullify  the  force  of  these  facts, 
particularly  those  about  the  running  of  the  line  with  the 
declared  purpose  of  making  a  deed  to  plaintiff  for  the  part 
occupied  by  him,  by  some  testimony  tending  to  show  that 
his  mother  intended  to  make  the  deed  as  an  advancement  to 
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the  undisputed  facts  and  the  other  evidence  as  plaintiff's 
contention  is.  Besides,  there  is'  no  evidence  that  Dianna 
intended,  at  that  time,  to  make  deeds  to  the  others,  and  no 
division  or  prospective  division  of  her  other  lands  was  made 
or  attempted.  It  is  also  inconsistent  with  Dianna's  claim 
that  plaintiff  owed  a  balance  of  $100  on  his  part  of  the  tract. 
True,  defendants  say  that  this  claim  was  for  some  other 
obligation.  Even  if  that  were  so,  she  had  the  right  to 
require  payment  of  it  before  making  the  deed.  But  the 
testimony  as  to  any  other  debt  is  vague  and  unsatisfactory. 

Moreover,  an  agreement  and  situation  like  that  testified 
to  by  plaintiff  and  his  witnesses  is  generally  known  to  the 
other  members  of  a  family.  Reed  admits  that  he  knew  it 
(in  fact  his  testimony  tends  to  prove  the  contract)  and  the 
others  do  not  deny  knowing  it.  Unless  they  had  known  it, 
would  Reed  have  accepted  and  receipted  for  the  payment,  as 
he  did,  and  would  the  other  heirs,  who  were  present  at  the 
settlement,  have  allowed  him  to  so  accept  it,  without  objec- 
tion or  protest  that  the  claim  was  untrue?  They  received 
the  .benefit  of  it  in  that  settlement.  Common  honesty 
required  them  to  speak  then,  or  be  silent  now. 

Without  doubt  the  rule  is  that  a  claim  like  plaintiff's  ought 
to  be  proved  by  clear  and  convincing  evidence.  That  has 
been  done.  While  the  testimony  is  conflicting  in  some 
respects,  most  of  the  conflicts  are  as  to  minor  details,  but 
there  is  little  conflict  as  to  the  essential  elements  of  plaintiff's 
claim.  The  more  carefully  the  evidence  is  considered  and 
analyzed,  the  stronger  becomes  the  conviction  that  plaintiff's 
claim  is  just  and  true,  and  that  the  Circuit  decree  is  wrong 
and  ought  to  be  reversed. 

Judgment  reversed. 
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HEYWARD  WILLIAMS  CO.  v.  ZEIGLER  ET  AL. 
(96  S.  E.  119.) 

1.  Appeal  and  E&boe — Appealable  Orders — Order  Granting  New 
Trial. — An  order  granting  a  new  trial  in  a  law  case,  when  based  on 
facts  of  the  case,  is  not  appealable. 

2.  Judgment — Res  Judicata — Award  of  Damages. — In  a  suit  upon 
notes,  wherein  defendants  alleged  that  notes  turned  over  to  plaintiff 
as  collateral  security  were  sufficient  to  pay  the  two  first  notes,  and 
that  the  third  note  was  not  then  due,  the  amount  of  damages  found 
by  the  jury  in  a  former  trial,  and  not  appealed  from,  was  not  res 
judicata^  where  the  order  for  a  new  trial  made  on  the  former  appeal 
was  a  general  order  for  a  new  trial,  and  reopened  the  whole  case. 

Before  Gary,  J.,  Barnwell,  Spring  term,  1917.  Affirmed. 
91  S.  E.  298.     See,  also,  106  S.  C.  425. 

Suit  by  the  Heyward  Williams  Company  against  P.  J. 
Zeigler  and  another. 

Plaintiff  based  its  action  on  three  notes,  the  principal  sums 
amounting  in  the  aggregate  to  $2,856  and  90-100.  The 
defendants  denied  owing  plaintiff  anything,  and  set  up  a 
counterclaim  for  $10,000.  At  the  close  of  the  plaintiff's 
case,  defendants  moved  for  the  direction  of  a  verdict  in 
their  favor,  which  motion  was  refused. 

The  verdict  of  the  jury  was  as  follows:  "We  find  for 
plaintiff  on  notes,  two  thousand  seventy-three  dollars  and 
forty  cents." 

"We  find  for  defendants  on  counterclaim,  six  hundred 
and  seventy-six  dollars  and  eighty-six  cents." 

Plaintiff,  after  the  verdict,  made  a  motion  for  judgment, 
notwithstanding  the  verdict  of  the  jury,  for  the  full  amount 
sued  for  in  the  complaint,  less  the  sum  of  $591.75,  and  less 
the  amount  of  the  counterclaim.     This  motion  was  refused. 

The  defendants  made  a  motion  for  a  new  trial  on  the 
minutes  of  the  Court.  The  Court  held  that  the  verdict  as 
to  the  counterclaim  should  stand,  but  held  that  the  amount 
found  for  plaintiff  ought  to  be  reduced  by  deducting  there- 
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from  $763  and  22-100  dollars,  and  ordered  that,  unless  this 
amount  be  remitted  by  plaintiff,  a  new  trial  should  be  had. 
Both  sides  appeal. 

Messrs.  /.  IV .  Vincent,  Jos.  A,  Willis,  C,  B,  Searson  and 
R,  C.  Holtnan,  for  plaintiff-appellant. 

Messrs.  R.  P. ^Searson  and  James  M.  Patterson,  for 
defendant-appellant. 

Mr.  J.  IV.  Vincent,  for  plaintiff-appellant,  cites:  As  to 
factor's  lien  for  advancements:  19  Cyc.  156;  23  S.  C.  369; 
70  S.  E.  802;  19  Cyc.  157;  2  Rich.  Eq.  66;  Bail.  Eq.  430; 
Bail.  Eq.  380.  As  to  judgment  non  obstante  veredicto:  6 
Rich.  L.  208 ;  77  S.  E.  723 ;  Black  on  Judgments,  2d  Ed.  23. 

Messrs.  R.  P.  Searson  and  Jas.  M.  Patterson,  for  defend- 
ants-appellants, make  no  citations. 

March  21,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  case  was  tried  before  his  Honor,  Judge  Frank  B. 
Gary,  and  a  jury.  In  his  charge  his  Honor  makes  the  fol- 
lowing statement  of  the  issues : 

"This  plaintiff  brought  suit  upon  three  notes ;  $801  alleged 
to  be  due  October  15,  1914,  $1,055  alleged  to  be  due  Novem- 
ber 1,  1914,  and  $1,000  alleged  to  be  due  November  15, 
1914.  The  plaintiff  alleges  that  these  defendants  executed 
those  three  notes  to  the  plaintiff  and  thereby  promised  to 
pay  those  amounts  at  the  times  specified  with  interest  after 
maturity  at  8  per  cent.  That  is  their  cause  of  action.  The 
defendants  come  in  and  admit  that  they  executed  the  notes, 
but  they  say  that  at  the  time  the  notes  were  executed  there 
was  also  executed  a  contract  between  the  plaintiff  and  these 
two  defendants;  that  one  of  the  terms  of  that  contract  was 
that  the  fertilizer  for  which  these  notes  were  given  should 
be  sold  to   farmers,  notes  and  mortgages  taken   for  the 
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amounts  sold  to  them,  and  the  notes  so  taken  should  be 
turned  over  to  these  plaintiffs  as  collateral  security  to  these 
three  notes.  They  allege  that  there  was  turned  over  to 
these  plaintiffs  a  large  number  of  these  farmers'  notes  and 
mortgages,  and  that  the  cotton  covered  by  those  notes  and 
mortgages  was  turned  over  to  these  plaintiffs,  that  is,  a  suf- 
ficient amount  to  pay  the  first  two  notes,  and  the  third  note 
was  not  due  at  the  time  of  the  bringing  of  this  action.  The 
defendants  claim  further  that  they  executed  a  mortgage  of 
some  stock,  and  that  without  any  just  cause  or  excuse  these 
plaintiffs  levied  on  that  stock  and  sold  it  and  treated  it  in  such 
a  manner — a  negligent,  careless  and  wanton  way — as  to 
damage  them  to  the  extent  of  $1,500.  That  is  the  contention 
of  the  defendants.  The  plaintiffs  come  back  and  admit 
that  there  was  executed  a  contract  requiring  that  these 
farmers'  notes  should  be  turned  over  to  them,  and  they 
admit  that  there  was  turned  over  to  them  by  Mr.  Zeigler  53 
bales  of  cotton,  but  they  contend  that  53  bales  of  cotton  was 
not  covered  by  those  farmers'  notes ;  that  it  was  sent  to  them 
by  Mr.  Zeigler  as  an  individual;  and  that  they  had  a  right 
to  apply  it  as  they  saw  fit  to  apply  it,  unless  Mr.  Zeigler  spec- 
ified otherwise,  and  that  they  did  apply  the  proceeds  to  the 
individual  accoimt  of  Mr.  Zeigler,  and  it  was  not  credited 
on  the  three  notes,  and  should  not  be  credited  on  the  three 
notes." 

Early  in  the  case  his  Honor  told  the  attorneys  that  the 
only  issues  in  the  case  were  as  to  two  questions  of  fact :  ( 1 ) 
Was  the  cotton  shipped  covered  by  the  mortgage?  (2) 
What  was  the  damage  to  the  stock?  On  the  coming  in  of 
the  verdict  his  Honor  granted  a  new  trial  nisi.  The  con- 
dition was  not  complied  with,  and  the  order  for  a  new  trial 
became  absolute. 

An  order  granting  a  new  trial,  in  a  law  case  when  based 
on  the  facts  of  the  case,  is  not  appealable.     The  new 

1  trial  here  was  based  on  the  facts  and  is  not  appeal- 
able. 
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The  plaintiff,  however,  claims  that  the  amount  of  dam- 
ages found  by  the  jury  in  the  former  case  was  not  appealed 
from  and  is  res  adjudicata.     This  position  cannot 
2       be  sustained,  as  the  new  trial  ordered  in  the  former 
appeal  was  a  general  order   for  a  new  trial  and 
reopened  the  whole  case. 
The  appeal  is  dismissed. 


9857 

MOSELEY  ET  AL,  v  SMITH  ET  AL. 

(96  S.  E.  508.) 

Specific  Performance — Evidence — Sufficiency. — Evidence  held  to  show 
execution  of  a  contract  to  make  a  deed  to  land  and  building,  so  as 
to  warrant  its  specific  performance,  even  after  the  death  of  the 
prospective  grantors. 

Before  DeVore,  J.,  Lee,  Spring  term,  1916.     Affirmed. 

Action  by  G.  W.  Mosely  and  others  against  Martha  C. 
Smith  and  another. 

Decree  for  plaintiffs  and  defendant,  Smith,  appeals. 

J.  W.  Davis  testified : 

That  he  had  been  a  member  of  the  Spring  Hill  Lodge  ever 
since  1877;  that  the  lodge  was  moved  from  the  old  locality 
near  Mr.  Smith's  store  semewhere  about  1906.  "Q.  Did 
the  Masons  build  that  new  hall  ?  A.  They  did.  Q.  Do  you 
know  anything  about  an  agreement  between  the  Masons — 
the  lodge — and  Mr.  and  Mrs.  Smith?  A.  I  think  I  ought 
to  know,  for  I  was  on  the  building  committee.  Q.  Who 
did  you  see  ?  A.  Mrs.  Smith  and  her  husband,  L.  A.  White 
on  committee,  and  W.  S.  Smith,  chairman  of  it.  Q.  Srtiith 
had  charge  of  building  it?  A.  And  the  lodge  gave  us  the 
power  to  do  this;  that  was  the  duty  of  the  committee.  Q. 
He  looked  after  the  land  location  ?  A.  Yes.  Q.  When  did 
you  see  her  ?     A.  Before  we  touched  the  house  a  good  while ; 
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maybe  two  months.  Q.  Before  you  touched  which  house? 
A.  Before  we  touched  the  old  building  to  move  it.  Her 
complaint  was  that  we  should  move  it  from  there;  it  was 
near  the  store,  about  to  fall  over  there  on  the  store.  Q. 
Whose  complaint  was  that  ?     A.  Mrs.  Smith's. 

**L.  D.  Jennings:  She  made  that  complaint  personally? 
A.  Yes,  personally ;  no  one  else  to  go  to  but  her. 

**Mr.  Tatum:  What  did  you  say  to  her?  Did  Mrs. 
Smith —  A.  Mrs.  Smith  said,  if  we  would  move  it  on  the 
hill,  we  could  have  the  whole  thing,  and  she  would  give  us 
the  land.  *  *  * 

**Mr.  Tatum  :  Mr.  Davis,  what  did  you  .say  to  Mrs.  Smith, 
and  what  was  said  to  her  in  your  presence,  and  what  did 
she  say?  A.  We  were  at  the  old  lodge  and  talking  about 
moving.  Q.  Was  that  before  you  had  attacked  the  old 
building  for  the  purpose  of  tearing  it  down  ?  A.  Yes ;  were 
in  Mr.  Smith's  store,  or  her  store;  both  there,  and  the  con- 
versation took  place;  that  was  about  moving.  *  *  *  Q. 
Did  Mrs.  Smith  afterwards  put  the  lodge  in  possession  of 
this  lot  ?  A.  Mrs.  Smith  ?  Q.  Yes ;  did  she  finally  select  a 
lot  ?  A.  She  went  and  showed  us  herself.  Q.  Did  you  put 
it  there?  A.  Yes.  Q.  Are  you  in  possession  of  it  now? 
A.  Yes;  we  agreed  to  let  her  use  the  bottom.  We  did  not 
think  any  use  to  get —  Q.  Now,  tell  what  conversation  you 
had  with  Mrs.  Smith  about  the  transaction.  A.  Said  she — 
*  *  *  Q.  Exactly  what  she  said?  A.  She  said  she  would 
give  us  one-half  acre  and  fill  out  that  deed.  We  could  go 
ahead  with  that  assurance,  and  her  husband  sanctioned  it. 
Q.  What  were  you  to  do  ?  A.  We  were  vested  with  power 
of  committee ;  only  her  husband  acted  instead.  Just  to  get 
clear  of  the  building.  Q.  What  were  you  to  do  for  her  to 
give  you  the  lot  of  land  ?  A.  We  were  to  put  up  the  house. 
Q.  The  old  building?  A.  No;  we  were  to  build  over.  Q. 
Did  you  attend  to  your  part?  A.  Yes.  Q.  Was  that  part 
of  the  agreement?  A.  Yes;  take  it  out  of  the  way,  and 
what  we  did  not  want  we  left  it  there,  and  I  do  not  know 
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what  became  of  it.  Q.  Did  Mrs.  Smith  say  she  would  give 
title  to  that  land  ?  A.  Yes ;  whenever  we  got  the  lodge  out, 
any  time.  Q.  Do  you  remember  that  ?  A.  Yes ;  we  would 
not  have  agreed,  if  not  that  way.  She  wanted  that  old 
building  moved.  Q.  Anything  said  to  the  members?  A. 
Yes;  insurance  on  the  store  would  be  less  if  the  old  building 
removed.  Q.  And  Mrs.  Smith  said  she  would  gfive  you 
title  to  this  property  ?  A.  Yes,  and  wanted  to  choose  it  her- 
self. Q.  Did  you  go  out,  and  she  went  with  you,  to  select 
the  place  ?  A.  Yes ;  went  up  and  pointed  out  the  place  where 
to  put  it.  Q.  Have  any  difficult  in  selecting  a  place?  A. 
No;  none  in  the  world.  Q.  Who  was  along  in  the  party? 
A.  L.  A.  White,  W.  S.  Smith,  balance  of  the  crowd  along. 
Committee  composed  of  L.  W.  White,  J.  W.  Weldon,  and 
W.  S.  Smith.  Q.  Who  selected  the  spot?  A.  Mrs.  Martha 
Smith.  Q.  How  much  to  be?  A.  One-half  acre  lot,  a  good 
one-half  acre,  because  it  was  near  a  large  walnut  tree  and 
made  a  nice  shade.  Q.  It  was  alleged  in  the  answer  you 
were  to  move  this  building  in  order  to  get  the  use  of  the 
upper  story?  A.  I  heard  nothing  about  that.  Q.  That  is 
what  Mrs.  Smith  alleges — move  the  building,  and  have  the 
use  of  the  upper  story  and  ingress  and  egress  to  the  upper 
story.  And  the  lodge  built  it,  and  are  to  have  one-half  acre 
around  there  ?  A.  Mr.  Smith  said  the  lodge  coud —  *  *  * 
Q.  You  say  the  lodge  executed  this  contract  ?  A.  Yes.  Q. 
Why  did  you  move  the  building?  A.  To  rebuild  another  on 
this  site  of  land.  Q.  And  you  are  now  in  possession  of  it 
under  that  contract  ?  A.  Yes.  Q.  And  still  in  possession  of 
it  under  that  contract?  Did  you  call  upon  Mrs.  Smith  to 
execute  a  deed?     A.  We  did;  appointed  a  committee.     Q. 
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know  we  have  not  got  one.  Q.  Have  you  talked  with  Mrs. 
Smith  about  it  lately?  A.  No;  have  not.  Q.  This  is  the 
lot  which  Mrs.  Smith  conducted  you  to  and  pointed  out  and 
you  afterwards  took  possession?  (Reads  description.) 
A.  That  is  correct.  Q.  Mr.  Davis,  was  Mrs.  Smith  to  give 
you  a  straight  title  for  this  land  or  just  for  a  term  of  years? 
A.  She  was  to  give  it  straight.  Q.  No  conditions  ?  A.  No ; 
we  do  not  want  it  that  way.  Q.  The  title  was  to  be  abso- 
lutely fee  simple?  A.  Yes;  in  other  words,  we  would  not 
have  had  it  any  other  way.  Q.  Anything  else,  Mr.  Davis, 
that  you  know  of?     A.  No." 

Cross-Examination : 

"Q.  I  believe  you  say  you  would  not  have  had  it  any  way, 
except  a  straight  title  ?  A.  No.  Q.  That  is  all  you  had  in 
the  old  lodge.  You  did  not  give  her  any  consideration  to 
get  a  new  title  to  a  new  piece  of  land?  A.  No.  Q.  Why 
was  any  one  to  give  you  a  title  ?  A.  Just  what  I  say ;  the  old 
lodge  turning  over  I  suppose  was  the  reason,  and  another 
reason  the  fire  insurance  and  horses  and  buggies  around 
there.  Q.  And  the  old  lodge  in  a  tumble-down  condition? 
A.  Yes.  Q.  Unfit  for  use?  A.  I  did  not  say  that.  Q. 
Did  you  say  the  building  was  leaning  over?  A.  Yes;  the 
pillars  giving  away.  Q.  Did  that  make  the  upper  part  dan- 
gerous? A.  Yes;  I  suppose  you  would  call  it  dangerous. 
Q.  It  was  dangerous  to  use  the  building  in  that  condition? 
A.  Yes.  Q.  And  the  lodge,  even  if  she  had  not  consented  to 
this  title  arrangement  that  you  speak  about,  would  have  had 
to  repair  the  building  at  least  where  it  was  ?  A.  Mr.  Smith 
would  have  to  repair;  once  or  twice  L.  W.  Smith  repaired 
it.  Q.  Suppose  he  had  not  done  it.  In  order  for  the  lodge 
to  use  it  along,  would  have  had  to  do  it  ?  A.  Yes ;  I  sup- 
pose so.  Q.  How  far  was  the  lodge  located,  the  old  lodge, 
from  the  store  at  the  time  you  moved  it  ?  A.  I  do  not  think 
more  than  about,  not  over,  15  or  20  feet — sideways.  Q. 
Not  over  1 5  or  20  feet  ?  How  about  long  ways  ?  A.  About 
15  or  20  feet  somewhere  along  there.     Q.  How  tall  was  the 
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building?  A.  The  store  was  standing  there.  Q.  I  mean  the 
lodge — the  building — the  Masonic  lodge  up  on  the  hillside? 
A.  I  suppose  over  that  side  30  or  40  feet  high.  Q.  Now, 
who  started  the  movement  to  move  the  building?  How  did 
it  come  up?  A.  Mrs.  Smith  was  the  first  I  heard  speak 
about  it.  Q.  What  did  you  hear  her  say?  A.  What  I 
heard  her  say  was  she  would  be  glad  if  it  was  moved  away 
from  there,  a  month  or  two  months  before  I  heard  any- 
thing; certainly  dangerous  for  her  and  Willie  to  be  in  it,  and 
fire  insurance  could  be  got  rid  of. 

**Q.  Why  did  you  all  not  get  a  title  to  the  lot  before  you 
tore  that  old  building  down?  A.  The  reason  of  that  was 
her  husband  was  chairman  of  the  committee  and  he  prom- 
ised us  to  get  it.  Q.  Do  not  say  what  he  said.  I  am  ask- 
ing you  of  your  own  knowledge.  He  was  chairman  of  the 
committee?  A.  Yes.  Q.  Do  not  state  what  he  said — do 
you  know  whether  or  not — why  he  did  not  get  it  from  her 
before  ?  A.  I  can  only  tell  you  what  he  said ;  do  not  know. 
Q.  Whatever  he  stated  to  you,  he  stated  to  you  what  she  said 
before  you  tore  the  old  building  down?  A.  Yes,  and  then 
afterwards,  too.  Q.  Before  and  after  ?  A.  Yes.  Q.  When 
was  it  you  authorized  the  committee  to  get  the  title?  A. 
Could  not  tell  exactly;  about  eight  or  nine  years.  Which 
committee  did  you  mean?  Q.  The  last  one?  A.  About 
three  or  four  months.  Q.  From  the  time  the  building  put 
up  there  in  1906  until  three  or  four  months  ago,  why  did 
you  not  go  and  demand  a  title  from  her  during  that  time? 
A.  We  had  demanded  it  through  this  committee,  then 
through  her  husband.  On  the  minutes  of  the  lodge,  if  we 
had —  Q.  She  would  not  give  it?  A.  No;  he  asked  for 
further  time.  He  was  secretary  of  the  lodge.  Q.  And  the 
material  that  came  out  of  the  old  building,  what  was  done 
with  it  ?     A.  I  suppose  Mrs.  Smith  had  it  burned ;  and  she 
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do  not  know ;  do  not  think  all.  We  turned  it  over  to  him ; 
whatever  he  saw  fit  to  do.  Q.  Now,  that  was  in  1906,  about 
nine  or  eight  years  ago.  Now,  during  all  that  time  who  has 
used  the  lower  story  of  this  new  building?  A.  Mr.  Smith. 
We  let  him  have  it.  We  had  no  use  for  it.  Q.  Who  has 
used  it  since  his  death  ?  A.  I  do  not  know  who  used  it.  I 
have  seen  negroes  and  whites  passing  it.^  Do  not  know. 
Q.  Since  the  new  building  erected,  has  the  lodge  used  any- 
thing other  than  the  upper  story,  just  like  the  old  building? 
A.  Do  not  think  so.  Q.  So,  then,  you  were  using  the  new 
building  just  the  same  manner  as  the  old  ?  A.  Certainly  we 
granted  it.  * 

"Q.  Mr.  Davis,  you  remember  about  a  year  ago  asking 
Mrs.  Smith's  permission  to  put  up  a  hitching  post  there? 
A.  Yes ;  she  asked  us —  Q.  I  say,  do  you  remember  asking 
her  permission  to  put  up  a  hitching  post  ?  A.  She  requested 
it,  on  account  of  the  horses  going  on  the  other  side,  not  let- 
ting the  horses  all  get  loose — even  done  that  when  at  the  old 
lodge —  Q.  You  knew  the  terms  of  the  old  arrangement; 
the  old  contract  ?  A.  No ;  never  saw  it  until  now.  Q.  You 
did  not  know  the  first  lodge  hall  was  used  under  a  99-year 
lease,  simply  the  use  of  the  upper  story?  A.  No.  Q.  You 
had  never  heard  the  lease  until  today?  A.  No.  Q.  At 
the  time  you  moved  the  old  building  and  built  the  new  one, 
you  thought  they  had  a  title  to  the  original  place  or  lot?  A. 
No,  I  did  not ;  was  told  we  did  not  have.  Mr.  L.  W.  Smith, 
the  man  who  gave  it.  Q.  You  understand  he  had  given 
the  old  lot  to  be  used  by  them  only,  and  suggested  the  new 
for  them ;  that  Mrs.  Smith  wanted  to  change  the  old  spot  for 
the  new  ?  A.  No ;  she  was  to  give  it ;  no  changing  about  it. 
Q.  What  reason  that  she  wanted  to  give  it?  A.  I  do  not 
know.  I  suppose  to  get  shut  of  the  lodge  and  men,  as  I 
told  you  a  while  ago ;  noise.  Q.  And  you  say  substantially 
made  the  fire  insurance  higher?  A.  Yes.  Q.  Then  why 
would  she  or  her  husband  say  that  when  subsequently  she  has 
never  had  fire  insurance  on  building  or  stock  of  goods? 
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A.  I  do  not  know  anything  about  that.  I  do  not  know  if 
she  ever  owned  any  goods.  Q.  So  you  think  you  were  mis- 
taken when  one  of  the  reasons  were  that  it  would  lessen  the 
insurance  on  store  and  stock  of  goods?  A.  I  suppose  so; 
that  is  what  she  said.  Q.  Suppose  she  had  never  had  any 
insurance;  would  you  not  think  you  were  mistaken?  A. 
No.  Q.  That  has  been  about  14  years  go?  A.  No;  when 
I  hear  anything  I  am  not  apt  to  forget  ?  Q.  You  can  remem- 
ber what  happened  14  years  ago  ?  A.  No,  not  distinctly ;  but 
where  it  has  been  one  year  can  call  back  my  mind  to  it.  Every 
spring  we  demanded  title,  and  she  never  would  give  it  after 
she  had  agreed  that  she  would  do  it.  You  want  me  to  tell 
that?  Her  husband  was  afflicted,  and  I —  Q.  Don't  say 
what  you  asked  her  husband.  What  did  you  ask  her? 
What  did  she  tell  you?  A.  We  made  him  chairman  of  the 
committee,  and  had  to  go  to  him.  Q.  And  you  do  not  know 
what  passed  between  him  and  her?  A.  No.  Q.  Do  you 
know — is  that  what  she  agreed  with  them?  If  you  would 
move  the  building  she  would  give  you  title  to  it?  A.  Yes. 
Q.  And  you  never  talked  with  her?  A.  No.  Q.  And  never 
knew  why  she  did  not  execute  title?     A.  Not  until  lately." 

Redirect : 

"Q.  Do  you  know  why  Mrs.  Smith  would  not  execute  title 
of  your  own  knowledge?  A.  Not  of  my  own  knowledge. 
Q.  You  say  Mr.  W.  S.  Smith  was  chairman  of  committee? 
A.  Yes.  Q.  Did  you  have  several  talks  with  him  about  it? 
A.  Yes ;  hundreds.  Q.  You  know  what  he  said  ?  A.  Yes. 
Q.  You  reported  to  the  lodge?  A.  Yes;  he  would  ask  the 
lodge  for  further  time  to  get  this  title.  All  know  this. 
*  *  *  Q.  He  would  make  reports  to  lodge  ?  A.  Yes ;  many 
times.  Q.  And  he  had  charge  of  the  matter  ?  A.  Yes ;  he 
did,  even  paid  off  the  builders  all  the  money.  Q.  He  paid 
the  builders?  A.  Yes.  Q.  How  much?  Do  you  remem- 
ber? A.  I  do  not  remember  exactly  the  very  amount.  Q. 
You  do  not  know  whether  they  had  fire  insurance  or  not? 
A.  No.     Q.  You  do  not  know  whether  they  had  fire  insur- 
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ance?  A.  That  is  all  I  know;  what  they  said.  Q.  What  is 
the  value  of  land  up  there?  About  what  is  the  value  of  lot 
of  land  at  the  time  you  got  it?  A.  I  can  only  tell  you  what 
is  turned  in  for  taxes.  It  is  mighty  poor,  but  they  value  it 
high,  but  mighty  poor  land.  Q.  What  did  you  value  at  that 
time?  A.  I  would  $10  or  $12.  Q.  For  one  acre? 
A.  Yes.  Q.  At  that  time?  A.  Yes.  Q.  You  do  not 
know  exactly  what  year;  has  not  been  14  years,  has 
it?  A.  No;  not  that  long?  Q.  How  far  is  this  build- 
ing from  the  store?  A.  Somewhere  between  300  and 
400  yards  ?  Q.  All  members  of  the  lodge  live  several  miles  ? 
A.  Yes ;  I  live  five ;  some  of  them  live  seven  or  eight  and  ten. 
Q.  When  coming  to  the  lodge  meetings,  did  you  always  ride  ? 
A.  Yes;  in  buggies.  Q.  Where  did  you  hitch?  A.  Any- 
where we  could  get.  Q.  When  at  the  old  lodge  ?  A.  Yes ; 
at  trees  wherever  we  could  get.  Q.  You  say  Mr.  W.  S. 
Smith  used  the  lower  floor  of  the  building?  A.  Yes.  Q. 
Was  that  with  permission  of  the  lodge?  A.  He  asked 
several  times —  *  *  *  Q.  I  just  want  to  know  if  that  was 
with  permission  of  the  lodge?     A.  Yes." 

L.  A.  White  testified  as  follows  : 

"Q.  Mr.  White,  are  you  a  member  of  Spring  Hill  Lodge 
No.  188,  Ancient  Order  of  Free  Masons?  A.  Yes.  Q. 
How  long  ?  A.  Since  January,  1878.  Q.  Were  you  a  mem- 
ber of  the  lodge  at  the  time  that  building  now  occupied  by 
your  lodge  was  erected  ?  You  were  a  member  at  that  time  ? 
A.  Yes.  Q.  Previous,  Mr.  White,  to  your  moving  to  your 
present  quarters,  where  was  your  place  of  meeting?  A. 
Near  Mr.  Smith's  store.  Q.  Near  Mr.  Smith's  store?  A. 
Yes.  Q.  In  the  upper  story  of  the  building?  A.  In  the 
upper  story  of  the  building.  Q.  Why  did  you  move,  or  why 
was  there  any  disposition  on  the  part  of  the  lodge  to  move 
its  quarters  ?  *  *  *  A.  The  lodge  needed  some  repairs.  Q. 
Was  there  any  other  reason?  A.  Mr.  Smith  made  us  an 
offer ;  he  thought  a  good  one.  Q.  Did  you  want  to  move,  or 
was  it  the  desire  of  others  interested  that  you  moved  ?     A. 
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The  lodge  had  no  disposition  at  all  to  move.  Q.  Who  did 
want  the  move?  A.  W.  S.  Smith.  Q.  The  husband  of 
Mrs.  Martha  C.  Smith?  A.  Yes.  Q.  Was  he  a  member  of 
the  lodge?  A.  Yes.  Q.  Did  he  own  the  store — did  he 
occupy  as  a  store  the  building  near  the  lodge?  A.  Yes.  Q. 
Were  you  present  when  the  action  was  taken  in  the  lodge 
whereby  it  was  decided  to  build  another  place,  to  move  ?  A. 
I  was  present.     Q.  I  wish  you  would  state  what  transpired. 

"Mr.  Harby :  That  may  be  in  the  minutes. 

"Mr.  McLeod :  I  will  get  the  book. 

"Q.  The  present  secretary  is  Mr.  Hatfield;  who  preceded 
him  as  secretary?  A.  C.  L.  Kirkley.  Q.  Who  preceded 
C.  L.  Kirkley?  A.  W.  S.  Smith.  Q.  Was  W.  S.  Smith 
secretary  at  the  time  of —  A.  Yes.  Q.  Did  Mr.  Kirkley 
take  his  place  immediately ;  that  is,  at  the  following  meeting 
after  Mr.  Smith's  death  ?  A.  Yes ;  he  filled  the  place  several 
times  before  Mr.  Smith's  death.  Q.  There  was  no  interven- 
ing secretary  between  Smith  and  Kirkley?  A.  None  at  all. 
Q.  Do  you  know  whether  or  not  Mr.  Smith's  lodge  papers 
were  turned  over  by  Mr.  Smith  to  Mr.  Kirkley?  A.  I  do 
not  know.  .  Q.  Do  you  know  of  any  demand  being  made  on 
Kirkley  for  these  lodge  papers  ?  A.  I  made  demand  on  him. 
Q.  What  did  he  say  about  these  minutes?  *  *  *  Q.  What 
did  he  say  about  the  minutes?  A.  He  said  he  knew  noth- 
ing of  the  minutes.  Q.  Did  you  get  the  minutes  from  Kirk- 
ley? A.  I  did.  Q.  Did  you  get  all?  A.  got  those  that  I 
demanded — 1905  and  1906.  Q.  I  am  talking  about  the 
original  minutes,  adopted  by  the  lodge;  do  not  mean  the 
books;  I  mean  the  minutes.  A.  The  minutes  did  not  read 
like  the  minutes  adopted  by  the  lodge.     Q.  That  is  the  point. 
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you  to  go  back  over  that.  Why  was  it  that  you  were  to  move 
the  lodge,  or  why  did  you  move?  At  whose  request,  and 
upon  whose  proposition?  A.  W.  S.  Smith.  Q.  Was  a 
committee  appointed  ?  A.  A  committee  was  appointed.  Q. 
Who  was  it?  A.  W.  S.  Smith,  J.  W.  Davis,  and  L.  A. 
White.  Q.  What  did  you  do  ?  A.  We  were  authorized  by 
the  Masons  to  locate  the  spot  and  make  contract  to  move 
the  lodge ;  tear  the  lodge  down,  and  use  such  timbers  as  they 
needed,  which  was  given  by  Mr.  Smith.  The  lower  floor 
was  his  of  the  old  building,  and  relinquished  all  claims  to  it. 
Q.  bid  you  see  Mr.  Smith  in  regard  to  another  lot?  A.  The 
committee  met  Mr.  Smith,  and  I  was  a  member  of  that  com- 
mittee. Q.  Then  tell  what  happened.  A.  We  told  him  the 
committee  had  met  for  the  purpose  of  locating  a  spot  and  a 
lot  on  which  to  build  the  lodge.  He  said  he  would  call  his 
wife.     Q.  That  was  Mrs.  M.  C.  Smith?     A.  Yes. 

**Mr.  Harby:  He  said  he  would  do  what?  A.  Call  his 
wife.  Q.  Did  he  call  her?  A.  Yes.  Q.  Who  did  you 
mean  by  *we?'  A.  The  committee;  the  three,  W.  S.  Smith, 
J.  W.  Davis,  and  myself.  Q.  Did  Mrs.  Smith  go  with  you? 
A.  Yes.  Q.  Mrs.  M.  C.  Smith?  A.  Yes.  Q.  What  did 
you  do  ?  A.  We  went  where  we  understood  he  was  to  give 
one-half  acre  of  land.  Mrs.  Smith  objected.  Q.  What 
objection  did  Mrs.  Smith  raise?  A.  For  some  reason  that 
it  was  too  near  her  dweling  house,  interrupted  her ;  then  did 
not  want  so  near  Mrs.  C.  L.  Kirkley's  house  to  interrupt  her. 
Q.  What  did  you  do,  then,  after  she  objected  to  that  lot? 
A.  We  selected  another.  Q.  What  about  that  one  ?  A.  She 
said  that  would  be  in  front  of  her  building;  cut  her  view  off 
from  the  public  road.  Q.  Then  what  happened?  A.  We 
asked  where  would  suit  her.  Q.  What  did  she  say?  A. 
She  said  right  over  there  on  the  other  side  of  the  road,  and 
we  accepted  it.  Q.  Accepted  that  lot?  A.  Yes;  Mr.  Smith 
stepped  it  off.  Q.  Now,  Mr.  White  and  you  all  built  on 
that  lot?  A.  Built  on  that  lot.  Q.  See  if  this  is  a  proper 
description  of  the  lot.     I  will  read  it  to  you.  *  *  *  Q.  Did 
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you  afterwards  build  upon  this  lot?     A.  We  did.     Q.  Was 
it  one-half  acre?     A.  One-half  acre;  yes. 

"Q.  Who  did  you  understand  held  the  title  to  it  at  the 
time?  *  *  *  Q.  Do  you  know  who  owned  it?  *  *  *  A.  I 
knew  it  was  W.  S.  Smith's  property.  Q.  W.  S.  Smith  or  M. 
C.  Smith?  A.  And  that  the  titles  were  in  Mrs.  Smith's 
name.  I  knew  that  in  Mrs.  Smith's  name,  or  Mrs.  Smith 
thought  it  was  her  property  at  that  time.  Q.  Was  she  there 
objecting  to  different  locations  and  agreeing  to  others?  A. 
Yes.  Q.  Were  you  all  to  ask  titles  to  this  lot  from  Mrs. 
Smith?  A.  No.  Q.  Who  was  to  do  that?  A.  W.  S. 
Smith.  Q.  That  was  intrusted  to  him  ?  A.  Yes.  Q.  When 
was  it  that  you  found  out  that  title  had  not  been  procured  by 
him?  A.  We  found  it  out  before  his  death.  Q.  Shortly 
before  his  death?  A.  Yes.  Q.  While  you  were  at  that  lot, 
was  anything  said,  Mr.  White,  about  the  kind  of  building 
that  was  going —  *  ♦  *  q  What  was  said  by  Mrs.  Smith 
in  regard  to  that  lot,  the  use  of  it,  if  anything?  A.  I  said 
to  some  of  the  members  that  was  around  that  we  would 
build  this  house  with  an  eye  to  using  the  lower  floor  as  a 
storehouse ;  the  Masons  could  use  or  rent  out  at  will.  Mrs. 
Smith  said,  *No,  the  ground  floor  will  be  mine.'  I  said  Mr. 
Smith  relinquished  all  claims  to  the  land,  and  the  Masons 
are  going  to  build  it,  and  it  will  be  theirs  from  the  bottom 
floor  up.  Q.  You  told  her  she  would  have  no  claim  to  this 
part  at  all?  A.  No  claim  at  all.  Q.  Did  she  make  any 
further  objection  after  that  statement?     A.  She  did  not. 

'*Q.  Did  you  actually  erect  a  building?  A.  And  actually 
erected  a  building.  Q.  Who  erected  the  building?  A.  You 
mean  who  was  the  contractor?  Q.  No;  who  paid  for  it? 
A.  The  Masons.  Q.  Did  Mr.  Smith  contribute  towards  it, 
other  than  as  a  Mason?  A.  No;  Mr.  Smith,  in  his  offer, 
offered  to  give  as  much  or  more  than  any  other  Mason.  Q. 
The  Masons  were  taxed ;  the  tax  levied  on  Mr.  Smith  just  as 
on  the  others?  A.  Yes.  Q.  And  he  did  contribute  largely? 
A.  As  I  remember  now,  the  worshipful  master  gave  $50  and 
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W.  S.  Smith  gave  $50.  Q.  As  Masons  ?  A.  Just  as  Masons. 
Two  years  afterwards  Mr.  Smith,  secretary  of  the  lodge,  got 
up  and  made  a  move  that  each  member  receive  40  per  cent, 
of  the  money  paid  into  the  lodge.  As  the  money  was  in 
the  treasury,  it  was  drawn  out  of  the  treasury,  and  each  one 
received  40  per  cent,  of  what  he  had  put  in.  About  two 
years  more,  and  60  per  cent,  was  paid  in.  We  got  every  cent 
we  put  in.  Q.  You  got  the  money  back  that  you  put  in? 
A.  Yes.  Q.  And  so  did  the  others  ?  A.  Yes ;  I  think  every 
man  got —  Q.  So  what  every  man  advanced  was  paid  back 
by  regular  assessment  of  the  lodge?  A.  Yes.  Q.  Well, 
then,  did  W.  S.  Smith  individually,  after  the  explanation 
you  have  made,  contribute  anything  to  this  lodge?  A 
Nothing  at  all. 

"Q.  Mr.  Smith  did  use  the  lower  floor  of  that  building 
that  was  erected?  A.  For  some  while  it  was  not  used  at 
all.  Q.  Some  while  after  it  was  built,  not  used  at  all  ?  A. 
Yes.  Q.  Then  how  did  it  come  to  be  used  ?  A.  Mr.  Smith 
asked  in  the  lodge,  as  we  were  not  using  it,  might  he  use  it 
just  as —  ♦  *  *  Q.  Use  it  for  what  purpose?  A.  For 
storehouse.  Q.  How  long  after  it  was  built  was  this  request 
made  by  him  ?  A.  I  do  not  remember  exactly ;  I  suppose  a 
year  or  a  little  more.  Q.  Then  how  long  did  he  use  it  as  a 
warehouse?  Did  the  lodge  agree  for  him  to  use  it  that 
way  ?  A.  Yes.  Q.  How  long  did  he  continue  to  use  in  that 
manner?  A,  Three  or  four  years.  Q.  At  his  death  was  he 
using  it?  A.  He  was.  Q.  Was  he  using  it  with  the  consent 
and  permission  of  the  lodge?  A.  He  was.  Q.  Since  his 
death  how  has  it  been  used  ?  A.  For  the  same  purpose,  as 
a  warehouse  in  connection  with  his  business — C.  L.  Kirk- 
ley's  business.  Q.  Who  did  C.  L.  Kirkley  succeed  in  busi- 
ness? A.  W.  S.  Smith.  Q.  Did  he  buy  out  the  stock  of 
goods?  A.  Bought  out  his  stock  of  goods.  Q.  Who  is 
using  it  now?  A.  It  is  not  in  use  now  at  all;  the  Masons 
have  possession  of  it.  Q.  The  Masons  have  possession  of 
it.     Mr.  White,  prior  to  the  commencement  of  this  action. 
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did  you  or  did  you  not,  as  the  committee  from  the  lodge, 
make  demand  upon  Mrs.  M.  C.  Smith  for  title?  A.  I  did. 
Q.  Who  was  on  the  committee  with  you?  A.  Mr.  Cole,  J. 
W.  Davis  and  myself. 

**Q.  Did  she  refuse  to  give  you  title?  A.  She  refused  to 
give  title.  Q.  Mr.  White,  when  you  decided  to  make  this 
move  and  give  up  your  former  building,  and  move  to  a  dif- 
ferent place,  what  was  the  agreement  as  to  title  you  were 
to  receive?  A.  Mr.  Smith  was  to  give  us  title.  Q.  What 
kind  of  title?  Were  you  to  get  a  fee  simple  title?  A.  A 
fee  simple  title.  Q.  Who  was  that  title  to  be  made  by? 
Who  was  to  execute  the  title?  A.  As  a  matter  of  fact,  we 
knew  that  Mrs.  Smith  would  have  to  execute  the  title.  Q. 
Did  Mr.  W.  S.  Smith — did  he  say  he  would  get  a  fee  simple 
title  from  his  wife?  *  *  *  q  And  when  you  went  to 
this  lot  and  agreed  to  accept  it,  both  Mr.  Smith  and  Mrs. 
Smith  were  present?  A.  Both  were  present.  Q.  Who 
tended  to  Mrs.  M.  C.  Smith's  business  at  the  time  of  this — 
her  general  business?  A.  W.  S.  Smith.  She  was  not 
known  in  the  business.  Q.  In  the  general  business  who 
tended  to  the  business?  A.  Her  husband.  Q.  When  any- 
body, yourself  or  any  others  of  whom  you  know,  wanted  to 
buy  any  property,  or  did  buy  any,  which  was  in  Mrs.  Smith's 
name,  whom  did  they  deal  with  ?  *  *  *  Q.  Mr.  White,  was 
this  agreement  about  another  lot,  and  the  kind  of  title  which 
was  to  be  made  to  it,  made  before  the  lot  was  selected,  or 
afterwards?  A.  We  had  selected  the  lot.  You  have  refer- 
ence to  another  lot?  Q.  I  am  talking  about  the  agreement 
as  to  what  was  to  be  done  in  case  you  did.  Was  that  agree- 
ment before  or  after  the  lot  was  actually  selected  by  you  and 
Mrs.  Smith  ?  A.  The  agreement  was  made  before  any  selec- 
tions. *  *  * 
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any  special  reason  why  she  would  not  do  it?  A.  Because 
of  certain  persons  that  held  their  membership  there.  Q. 
Who  were  those  persons — just  as  well  talk  out  in  the  meet- 
ing? A.  She  seemed  to  have  it  in  for  a  good  many;  Hat- 
field, Shiver,  and  all  the  Pisgahmits.  Q.  Rather  personal 
then,  was  it?  A.  Yes.  *  *  ♦  Q.  What  else  did  she  say? 
A.  You  will  have  to  call  on  her.  Q.  I  want  to  know  what 
she  said.  A.  I  do  not  know  that  I  could  remember  one-tenth 
of  what  she  said.  Q.  What  other  reason  did  she  give  for 
not  making  a  title  ?  A.  She  assigned  so  many  reasons  I  do 
not  know  where  to  commence;  afraid  you  might  go  to  object- 
ing. If  you  promise  not  to  object.  Q.  I  cannot  make  any 
promises.  Do  the  best  you  can.  I  know  Mrs.  Smith.  You 
cannot  tell  me  everything  she  said,  but  tell  me  the  substance. 
A.  She  laid  claims  to  the  building  that  W.  S.  Smith  gave  the 
lodge.  I  said,  *Mrs.  Smith,  I  do  not  believe  one  word,  and 
it  is  absolutely  not  so  that  he  had  any  interest  at  all  in  it,  only 
as  a  Mason  contributing  his  part,  paying  his  tax,  and  all  of 
it  has  been  given  back.'  She  says,  1  know  better  than 
that.'  I  went  to  Kirkley,  and  demanded  the  minutes  of 
1905  and  1906,  and  we  ran  over  them  hurriedly,  getting  out 
such  information  as  was  absolutely  necessary,  as  we  thought, 
so  as  we  could  convince  her  of  the  fact  that  Mr.  Smith  had 
no  rights  nor  claims  in  the  building.  Then  she  asked  why 
was  it  that  we  allowed  him  to  use  it.  We  told  her  that  he 
did  it  by  consent  of  the  lodge;  he  got  that  consent.  Then 
she  said,  'Why  not  take  it?  Because  it  was  the  way  of  the 
world  to  get  what  they  could,  and  I  am  going  to  do  every- 
thing I  can;  everybody  gets  out  of  me,  and  I  am  going  to 
get  out  of  them.'  I  said,  *Mrs.  Smith,  I  did  not  know  you 
were  like  that.'  She  said  she  had  made  up  in  her  mind  to 
get  that  which  she  could  get.  I  said,  *  You  will  never  remem- 
ber of  getting  that  lodge ;  we  are  going  to  get  it,  and  I  would 
rather  it  be  on  easier  terms.'  She  says,  *It  is  that  damn 
Hatfield;  that  is  who  it  is.'  She  had  some  disagreement 
with  Mr.  Hatfield.     She  paid  her  respect  to  Mr.  Hatfield. 
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Q.  Did  she  not  say  she  had  made  an  agreement  to  give  title, 
but  she  was  not  going  to  do  it?  Did  she  say  that?  Did 
she  say  anything  about  agreement  to  give  title  ?  A.  I  had 
no  agreement  with  her.  Q.  She  had  no  agreement  with  you 
to  give  title  ?  A.  No ;  I  went  to  her  to  get  an  agreement  with 
her  to  give  title,  but  she  did  not  agree. 

"Q.  At  the  time  that  you  all  moved,  you  had  no  agreement 
with  her  about  title?  A.  I  never  said  anything  about  title. 
I  was  not  authorized  to  get  the  title.  Q.  When  was  this 
time  that  you  and  Brother  Cole  and  Brother  Davis  went  to 
demand  deed  ?  A.  When  was  that  ?  I  think  it  was  last — 
Q.  Just  a  short  while  before  this  suit  started?  A.  Yes; 
just  a  short  while.  Q.  This  paper  was  served  on  July  11, 
1914.  It  was  some  time  in  the  summer  of  1914?  A.  It 
was  in  June.  Q.  June,  1914?  A.  Yes.  Q.  You  said  in 
the  complaint  that  you  found  you  did  not  have  the  deed  to 
the  land  before  Mrs.  W.  S.  Smith  died  ?  A.  Yes.  Q.  Well, 
what  did  you  do  about  getting  it  then — found  out,  and  then 
made  this  demand  ?  A.  We  had  been  going  along.  Q.  Did 
you  make  any  other  demand  ?  This  the  first  time  you  asked 
about  it?  A.  That  was  the  first  time.  She  had  told  me, 
about  a  month  before,  that  she  had  missed  a  sale  with  Mr. 
Osteen. 

"Q.  Mr.  White,  you  said  you  were  a  member  of  Lodge  No. 
188,  Ancient  Order  of  Free  Masons,  A.  O.  F.  M.,  is  that 
correct?  A.  A.  O.  F.  M. ;  that  is  some  of  your  new  orders. 
Q.  That  is  what  Mr.  McLeod  asked?  A.  I  am  a  member 
of  Ancient  Order  of  Free  Masons.  Q.  Or  a  member  of 
Free  and  Accepted  Masons,  F.  and  A.  M.  ?  Maybe  you  got 
the  names  confused.     We  call  it  F.  and  A.  M. 

**Mr.  McLeod:  I  think  the  proper  thing  is  Ancient  Order 
of  Free  Masons,  if  you  want  to  know. 

"Q.  What  was  the  condition  of  your  lodge  room  just 
before  the  move — what  sort  of  building,  roof,  etc.  ?  A.  In 
bad  condition;  needed  repairs.  Q.  Roof  leaked?  A.  I  do 
not  remember;   never  noticed   what  repairs   it   did   need. 
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Needed  some  underpinning;  some  of  the  sills  had  kind  of 
given  away,  given  a  little.  Q.  It  was  in  such  condition  that 
if  something  was  not  done  to  it  soon —  A.  Something  was 
going  to  be  done  soon.  We  had  realized  that,  and  we  were 
going  at  it.  Q.  You  either  had  to  repair  this  building  or  get 
a  new  one  ?  A.  Yes ;  one  or  the  other.  Q.  So  the  lodge  was 
ready  to  consider  any  proposition  whereby  it  could  get  a  new 
building?  You  all  wanted  a  proposition  to  get  a  new  build- 
ing ?  A.  We  did  not  care  whether  new  or  same  one  repaired. 
Q.  Absolutely  had  no  choice  ?  A,  No ;  I  did  not,  and  I  can 
voice  the  sentiment  of  the  lodge. 

"Q.  Was  Mr.  Kirkley  secretary  of  the  lodge  before  or 
after  Mr.  Smith's  death,  do  you  recall  ?  A.  He  filled  it  for 
some  time.  Mr.  Smith's  health  failed  him;  he  filled  the 
office.  Q.  He  acted  as  secretary  ?  A.  He  acted  as  secretary 
pro  tern.  Q.  When  actually  installed?  A.  I  think  about 
December?  Q.  In  December,  before  Mr.  Smith's  death  in 
March?  December,  before  Mr.  Smith's  death  in  March? 
A.  I  do  not  remember  about  that;  I  expect  so.  Q. 
After  you  found  out  that  you  did  not  have  title  to 
the  property,  how  did  it  happen  that  you  did  not  ask 
Mr.  Smith  for  the  minutes  before  his  death?  A. 
We  had  intrusted  all  the  building  to  Mr.  Smith.  Q. 
And  you  did  not  say  anything  to  Mr.  Smith  before  he 
died  ?  A.  Not  a  thing.  Q.  when  Mr.  Kirkley  turned  over 
certain  papers  to  you,  he  said  they  were  the  minutes.  In 
what  shape  were  they — written  in  a  book,  or  loose  sheets  of 
paper  ?  A.  Written  in  a  book.  Q.  Do  you  know  where  the 
book  is  now  ?  A.  Have  not  seen  it  since.  Q.  Did  you  take 
it  from  Mr.  Kirkley?  A.  Left  it  on  his  desk.  Q.  Whose 
handwriting  were  they  written  in?  A.  W.  S.  Smith's.  Q. 
Signed  by  him  as  secretary  ?  A.  What  we  were  looking  for 
was  written  by  W.  S.  Smith.  I  never  examined  back  any 
farther.  Q.  Who  was  master  in  the  lodge  at  that  time  ?  A. 
J.  W.  Moseley.  Q.  Had  he  signed  these  minutes?  A.  I 
never  looked  to  see  whether  signed  or  not. 
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**Q.  So,  when  you  said  those  were  not  the  official  minutes, 
you  were  just  going  by  your  recollection  of  the  official  min- 
utes ?  A.I  remember  being  on  the  building  committee.  Q. 
You  were  just  going  by  recollection  ?  Did  not  look  to  see 
if  Moseley  had  signed?  A.  I  just  want  to  say  that  I  would 
make  recordations  from  meeting  to  meeting,  to  see  if  report 
recorded  as  I  had  given  it.  Q.  You  did  not  look  to  see  if 
Moseley  had  signed?  A.  No,  I  did  not;  just  looking  for 
certain  things,  and  when  I  found  them  went  on.  Q.  Did 
the  book  have  the  appearance  of  being  the  old  book?  A. 
Yes;  it  looked  like  the  old  book.  Q.  How  far  back  did  it 
run — behind  1905  ?  A.  I  do  not  remember  looking  back  for 
only  1905.  Q.  What  part  of  the  book  was  that,  middle  or 
back  part?  A.  I  do  not  remember.  Q.  Do  you  remember 
the  appearance  of  the  book  that  minutes  kept  in  in  1905? 
What  did  the  book  look  like?  A.  No;  I  did  not  have  any 
use  for  the  minutes,  only  just  that  one  time. 

"Q.  Mr.  W.  S.  Smith  paid  just  as  much  toward  the  lodge 
as  anybody  else  did  ?  A.  Yes.  Q.  When  he  got  his  money 
back,  everybody  else  got  his  back,  too  ?  A.  All  got  it  back. 
Q.  When  you  and  Mr.  Smith  and  the  other  gentlemen  on  the 
committee  located  that  lot,  what  was  your  idea  in  getting 
Mrs.  Smith  there?  Why  did  you  want  Mrs.  Smith  there? 
A.  I  did  not  want  her  there.  Q.  Did  any  of  the  others  want 
her  there?  A.  I  do  not  think  anybody  wanted  her  there, 
except  W.  S.  Smith.  Q.  And  do  you  know  why  he  wanted 
her  ?  A.  I  have  got  my  idea  of  why  he  wanted  her ;  but,  as 
for  knowing,  why  I  do  not  know.  Q.  Is  it  not  a  fact  that 
he  wanted  her  because  the  property  was  hers?  A.  I  know 
why  I  wanted  her  to  be —     Q.  That  has  nothing  to  do  with 
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what  I  was  authorized  by  the  lodge.  Q.  You  put  it  where 
she  wanted  it  ?  A.I  had  that  to  do.  Q.  You  had  that  to 
do,  because  the  property  was  hers,  and  just  built  it  where 
she  authorized.  I  am  sorry  Mrs.  Smith  is  not  here.  She 
could  speak  for  herself.  Mrs.  Smith  said  more  than  the 
ground  floor  would  be  hers  ?  A.  That  is  what  she  said.  Q. 
When  was  that,  before  the  building  put  up  or  when?  A. 
That  was  before,  while  Mr.  Smith  stepping  off  the  land. 
Q.  She  said  the  land  would  be  hers?  A.  I  informed  her  of 
the  fact  that  it  would  not  be.  Q.  What  did  she  say  then? 
A.  I  do  not  know  what  all  she  did  say.  Q.  Did  she  agree  ? 
A.  We  agreed  that  it  would  not  be  hers.  Q.  Did  not  ask 
her  consent?  A.  No;  not  about  that.  Q.  Did  not  care 
whether  the  lodge  had  it  or  not?  A.  I  was  sure  the  lodge 
would  have  it.  Q.  You  did  not  care  whether  the  lodge  had 
her  consent  or  not?  A.  All  we  wanted  was  the  title  Mr. 
Smith  had  promised  to  give.  Q.  You  did  not  care  whether 
she  agreed  or  not?     A.  No;  I  did  not  care. 

"Q.  Were  you  personally  present  when  Mr.  Smith  talked 
to  his  wife  about  this  title  ?  A.  No.  Q.  Do  you  know  if  he 
ever  talked  to  her?  A.  I  do  not.  Q.  Did  she  ever  tell  you 
he  had  talked  to  her  about  it?  A.  I  believe  she  said  some- 
thing about  what  Willie  told  her  that  evening  I  was  out  there ; 
do  not  remember  what  it  was.  Q.  At  the  time  that  you  all 
located  this  particular  lot,  Mrs.  Smith  was  attending  to  her 
own  business?  A.  No;  she  was  not  known  in  the  business 
world  at  all.  Q.  Was  she  not  there?  A.  She  considered 
that  her  domain ;  affairs  around  the  house.  She  was  in  the 
business  world ;  but,  so  far  as  attending  to  business,  she  did 
not  tend  to  any.  Q.  She  was  in  the  business  world,  so  far 
as  pointing  out  what  lot  you  were  to  have,  was  she  not? 
A.  She  pointed  out  what  lot,  and  Bill  Smith  had  to  agree,  and 
the  rest  of  us  did,  too. 

"Q.  When  the  new  building  put  up,  was  it  put  up  before 
the  old  torn  down,  or  aftewards?  A.  The  old  one  torn 
down,  and  what  stuff  could  be  was  used  in  the  new  building. 
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Q.  How  much  old  stuff  thrown  away?  A.  Do  not  know. 
Q.  How  much  of  it?  A.  I  do  not  know.  Q.  Practically  all 
the  old  stuff  used  in  the  new  building?  A.  I  do  not  think 
much  of  it  good  for  anything.  Q.  Do  you  know  about  how 
much  old  stuff  used,  one-half  or  one- fourth?  A.  I  do  not 
say  how  much;  what  was  any  account  was  used,  and  that 
not  much  account  was  not  used.  Q.  Weatherboarding  in 
good  condition  ?  A.  No ;  weatherboarding  no  account.  Q. 
what  about  the  framing?  A.  Some  of  the  framing  I  expect 
was  good,  but  I  do  not  think  very  much  of  it  used.  Q. 
what  about  the  sills  ?  A.  They  may  have  used  the  sills.  Q. 
Did  you  pay  anybody  anything  for  that  ?  A.  No ;  that  was 
given. 

"Q.  Before  your  building  torn  down,  what  claim  did  the 
lodge  have  in  it?  A.  Had  a  lease  of  99  years.  Q.  From 
whom  ?  A.  L.  M.  Smith.  Q.  What  relation  was  he  to  W.  S. 
Smith  and  wife?  A.  Brother.  Q.  Did  he,  when  he  was 
alive,  also  own  the  other  property  where  the  lodge  building 
is  now  erected?  A.  Yes;  he  owned  it  at  the  time  of  his 
death;  did  not  own  it  at  the  time  the  lodge  was  built.  Q. 
Mr.  White,  I  think  it  is  this  paper  that  I  have  here,  the 
original  complaint,  says  this:  (Reads  paragraph  HI  of  the 
complaint. )  This  paper  says  that  you  owned  the  lodge  hall. 
As  a  matter  of  fact  you  had  a  lease  for  99  years  ?     A.  Yes. 

"Q.  Whatever  Mr.  W.  S.  Smith  got  out  of  the  old  build- 
ing was  not  any  account?  A.  I  do  not  think  so,  he  may 
have  built  some  chicken  coops  around  the  store.  Q.  So, 
what  good  did  it  do  the  Smiths  to  move  the  lodge  ?  What 
did  they  get  out  of  it?  A.  We  got  away  from  them,  where 
it  had  been  annoying  them  at  night.  We  always  met  there 
for  banquets  and  entertainments  and  good  times.  They 
said  they  could  not  sleep;  interrupted  them;  wanted  it  off. 
Q.  That  is  what  Mr.  W.  S.  Smith  said?  A.  Yes;  W.  S. 
Smith  claimed  it  had  increased  the  insurance  on  his  store, 
the  store  being  so  near.  We  did  not  build  the  lodge  near 
his  store,  but  he  moved  his  store  close  to  the  lodge. 
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**Q.  This  complaint  says,  Mr.  White,  that  at  the  time  you 
moved  the  lodge  Mrs.  Smith — Mrs.  M.  C.  Smith — entered 
into  an  agreement  with  the  lodge  and  agreed  to  give  them  a 
deed  to  one-half  acre  you  moved  on;  is  that  correct?  A. 
That  Mrs.  Smith?  Q.  Yes.  A.  If  she  did,  it  was  through 
W.  S.  Smith.  Q.  You  did  not  know  that  she  ever  agreed 
to  any  such  thing?  A.  Not  of  my  own  knowledge.  Q.  Did 
W.  S.  Smith  say  that  she  did  ?  A.  I  do  not  know  that  he 
ever  brought  her  name  up.  I  never  heard  it.  Q.  You  were 
there,  a  member  of  the  committee,  and  attended  to  it  all? 
A.  Yes.  •  Q.  In  our  answer  we  say  that  Mrs.  Smith  agreed 
to  let  this  lease  given  by  her  brother-in-law  attach  to  the  new 
building  in  place  of  the  old.  That  is  what  she  says  she 
agreed  to,  and  what  W.  S.  Smith  agreed  to  and  what  she 
agreed  to.  So  far  as  you  know —  A.  I  do  not  know  what 
she  agreed  to.  Q.  I  say  so  far  as  you  know?  A.  So  far 
as  I  know.  ♦  ♦  * 

"Q.  Mr.  White,  could  you  have  repaired  the  old  building 
for  your  purposes  cheaper  than  to  have  erected  a  new  one  ? 
A.  Yes;  we  could  have  repaired  the  old  building  for  about 
one-fourth  of  the  cost  to  build  a  new  one.  Q.  Was  the  old 
building  as  to  location  as  convenient  for  your  purposes  as  the 
new  one?  A.  Just  as  convenient.  Q.  Who  is  in  posses- 
sion of  the  premises  upon  which  the  old  building  was 
located  ?  A.  Mrs.  M.  C.  Smith.  Q.  Did  you  tie  any  strings 
to  the  old  property?  You  released  and  turned  over  to  her 
absolutely  ?  A.  Yes.  Q.  Do  not  claim  at  all  ?  A.  No.  Q. 
I  believe  you  say  that  you  told  Mrs.  Smith  at  the  time  that 
this  property  was  to  be  absolutely  yours?  A.  I  did.  Q. 
Did  she  object  to  your  putting  the  lodge  up  after  you  told 
her  it  was  to  be  absolutely  the  property  of  the  lodge?  A. 
She  did  not.  Q.  Did  you  ever  at  any  time  offer  for  her  to 
have  any  kind  of  possession  of  that  lodge  property?  For 
Mrs.  Smith  to  have  any  kind  of  possession  or  right  to  that 
property?  A.  No.  Q.  Was  not  this  very  near  where  she 
was  living,  where  Mrs.  Smith  was  living;  I  mean  in  sight  of 
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it?  A.  I  suppose  in  sight;  I  think  so.  Q.  Was  she  not 
living  where  she  could  see  this  building  and  know  it  was 
being  erected?  A.  Yes.  Q.  Do  you  know  of  her  ever 
having  made  any  objection  to  the  location  of  the  building? 
A.  None  at  all. 

**Q.  Mr.  White,  as  a  matter  of  fact,  did  not  the  lodge  at 
various  times  call  upon  Mr.  Smith  for  this  title?  *  *  *  Q. 
Do  you  know  whether  he  was  ever  called  on  for  title?  A. 
Yes.  Q.  He  was  ?  A.  Yes.  Q.  What  did  he  say  he  would 
do  ?  *  *  *  A.  He  said  next  time  he  went  to  Sumter  he  would 
have  it  fixed.  Q.  The  next  time  he  went  to  Sumter  he  would 
have  it  fixed  ?  How  often  did  that  occur  up  to  the  time  of 
his  death  ?  A.  Twice  to  my  knowledge.  Q.  The  last  time ; 
how  near  to  his  death  was  it  mentioned  the  last  time?  Q. 
I  suppose  about  two  years.  Q.  Two  years?  A.  Yes.  Q. 
Was  he  in  bad  health  some  time  before  he  died?  A.  Yes. 
Q.  This  was  put  off  by  him  from  time  to  time  ?     A.  Yes. 

**Q.  Mr.  White,  do  you  know  what  was  contained  in  the 
official  minutes  of  the  lodge?  A.  I  do  not;  I  only  looked — 
Q.  Fm  not  talking  about  the  notes — what  was  actually 
adopted  by  the  lodge  as  the  minutes?  A.  There  is  some 
things  I  know ;  could  not  tell,  for  that  I  was  not  concerned 
about.  I  wanted  to  see  the  report  I  made  to  the  lodge  from 
time  to  time — see  if  it  was  recorded  in  the  minutes  just  as  I 
had  made  the  report  to  the  lodge.  It  was  not.  Q.  What 
was  the  report?  *  ♦  *  Q.  Who  made  the  minutes?  Who 
was  secretary?  A.  W.  S.  Smith.  Q.  And  it  was  not — 
these  reports  were  not — in  the  minutes  ?  A.  Not  the  reports 
that  I  would  make  to  the  lodge.  Q.  What  were  those 
reports?  *  *  *  A.  The  reports  that  I  would  make  from 
time  to  time.  Q.  Can  you  recall  these  reports  ?  Were  they 
written?     A.  No;  verbal  reports. 
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time  was  two  years  before  his  death?  A.  I  guessed  that; 
may  have  been  one  year  before  his  death.  Q.  You  guessed 
that ;  guess  this  for  me.  A.  It  was  some  time  in  1907.  Q. 
Shortly  after  the  new  lodge  was  built?  A.  About  a  year 
after  the  new  lodge  was  built.  Q.  So  you  knew  you  did 
not  have  a  title  a  year  after  the  lodge  was  built  ?  A.  I  knew 
I  had  his  promise,  which  I  considered  as  good  as  the  title.  I 
never  doubted  that  promise  for  one  moment  until  his  health 
failed  him,  and  then  I  began  to  get  a  little  weak  on  the  sub- 
ject. Q.  Mr.  McLeod  asked  you  if  you  had  any  agreement 
with  Mrs.  Smith  that  she  was  to  use  any  part  of  the  build- 
ing. As  a  matter  of  fact  you  had  no  agreement  with  Mrs. 
Smith  about  anything?  A.  No;  I  had  no  agreement.  Q. 
When  you  told  her  you  would  have  the  lower  floor  of  the 
lodge,  did  you  say  anything  about  the  lot — did  you  tell  her 
you  were  to  have  the  lot,  too  ?  A.  Yes ;  I  told  her  this  would 
be  the  Masons'  establishment.  Q.  The  lot  and  the  building 
thereon?  A.  I  did  not  get  out  there  and  work  myself  to 
build  a  lot  for  her." 

The  decree  below  was  as  follows : 

"This  action  is  for  specific  performance  of  the  contract 
alleged  in  the  complaint  as  amended  by  the  referee,  which 
amendment  was  proper,  in  my  opinion,  although  objected  to 
by  defendants.  Mrs.  Martha  C.  Smith  in  her  answer  denies 
that  there  was  such  a  contract  entered  into  between  the 
plaintiffs  and  herself  or  between  plaintiffs  and  her  husband 
acting  for  her.  The  defendant,  Kirkley,  does  not  answer, 
according  to  the  record  before  me.  I  have  read  very  care- 
fully all  the  testimony  in  the  case,  as  well  as  the  able  argu- 
ments of  the  attorneys,  pro  and  con.  After  all  that  has 
been  said  in  the  arguments,  according  to  my  view  of  the  case, 
the  main  and  I  may  say  the  only  question  in  the  case  is: 
Was  there  such  a  contract  as  is  alleged,  and  did  the  plaintiffs 
perform  their  part  of  same,  so  as  to  take  it  out  of  the  stat- 
utes of  frauds? 
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**The  testimony  of  J.  W.  Davis  and  L.  A.  White  is  amply 
sufficient  to  enable  me  to  find,  as  a  matter  of  fact,  that  there 
was  such  a  contract  entered  into  betwen  the  plaintiffs  and 
Mrs.  M.  C.  Smith ;  and  even  if  I  am  in  error  in  this  findings 
the  evidence  is  amply  sufficient  to  show  that  such  a  contract 
between  the  plaintiffs  and  the  defendant,  M.  C.  Smith,  was 
entered  into  by  her  husband,  acting  for  her  as  her  agent  and 
well  known  to  her,  consented  to  and  approved  by  her.  While 
it  is  not  necessary  to  go  into  details  in  discussing  the  testi- 
mony, yet,  after  reading  it  all,  the  conclusion  that  there  was 
such  a  contract  entered  into,  and  that  the  plaintiffs  performed 
their  part  hereof,  is  irresistible. 

**I,  therefore,  find:  (1)  That  there  was  such  a  contract 
entered  into  between  the  parties.  (2)  That  the  plaintiffs 
performed  their  part  thereof,  after  which  the  defendant, 
M.  C.  Smith,  refused  to  perform  her  part  thereof. 

**It  is,  therefore,  ordered  and  decreed,  that  Martha  C. 
Smith,  one  of  the  defendants  above  named,  be,  and  she  is 
hereby,  required  to  make,  execute,  and  deliver  to  said  lodge 
a  proper  fee  simple  deed  of  conveyance  to  the  lot  of  land 
described  in  the  complaint  as  amended  by  the  referee.  It 
is  further  ordered  that  the  plaintiffs  have  judgment  against 
the  defendants  for  the  costs  and  disbursements  in  this 
action." 

Messrs.  L.  D.  Jennings  and  A,  S.  Harby,  for  appellant, 
cite:  As  to  laches  on  part  of  plaintiff:  36  Cyc.  721-723;  53 
S.  C.  572;  7  Rich.  Eq.  260;  21  S.  C.  124;  2  Story  Eq.  Jur., 
pars.  749,  771,  776;  6  Works  and  D.  810;  31  S.  C.  282. 
IVas  there  clear  and  convincing  proof  of  the  contract  alleged 
in  the  complaint?  31  S.  C.  282;  29  S.  C.  598;  94  S.  C.  62; 
32  S.  C.  553;  7  Rich.  Eq.  378;  77  S.  C.  511 ;  101  S.  C.  178. 
Was  IV.  S.  Smith  the  agent  of  plaintiff  in  this  particular 
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scope  of  Smith's  apparent  authority,  or  was  it  ever  ratified  f 
27S.  C.  621;  77  S.C.  511. 

Messrs.  McLeod  &  Dennis  and  Thos,  T,  Tatum,  for 
respondents,  cite :  As  to  the  statute  of  frauds:  61  S.  C.  393 ; 
79  S.  C.  134.  As  to  agency:  48  S.  C.  430;  49  S.  C.  345; 
55  S.  C.  568;  46  S.  C.  37;  88  S.  C.  — ;  86  S.  C.  8. 

June  11,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  judgment  of  the  Circuit  Court  is  affirmed,  for  the 
reasons  therein  assigned. 

Messrs.  Justices  Hydrick,  Watts  and  Gage  concur. 

Mr.  Justice  Fraser.  I  dissent.  Mrs.  Smith,  the  appel- 
lant, is  the  owner  of  a  tract  of  land  upon  which  was  located 
a  two-story  building.  The  plaintiffs  occupied  the  second 
story,  as  a  Masonic  hall,  under  a  lease  of  99  years,  from  a 
former  owner  of  the  land  upon  which  it  was  built,  and  Mr. 
Smith  used  the  first  story  as  a  warehouse.  The  building 
was  out  of  repair,  and  repairs  were  necessary.  Mrs.  Smith 
was  dissatisfied  with  the  location,  and  wanted  it  moved 
farther  from  her  dwelling  house.  A  committee  was 
appointed  by  the  lodge  to  arrange  for  suitable  quarters. 
Another  lot  on  Mrs.  Smith's  land  was  selected,  and  a  new 
two-story  building  erected,  in  part  with  the  lumber  of  the 
old  building,  and  in  part  with  new  lumber  furnished  by  the 
lodge.  The  construction  of  the  new  building  was  paid  for 
by  the  lodge.  Mr.  W.  S.  Smith,  the  husband  of  the  appel- 
lant, was  a  member  of  the  committee,  and  was  also  the  man- 
ager of  Mrs.  Smith's  property.  After  the  new  building 
was  completed,  the  lodge  occupied  the  second  story,  and  Mr. 
Smith  used  the  first  story.  There  was  no  difference  in  the 
use  of  the  two  buildings;  no  new  papers  were  drawn,  and 
things  went  on  for  some  years.     Mr.  Smith  died,  and  the 
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respondents  demanded  a  fee  simple  deed  from  Mrs.  Smith 
for  the  land  upon  which  the  building  was  located.  Mrs. 
Smith  declined  to  execute  the  deed,  and  claims  that  it  was 
a  mere  substitution  of  one  location  for  another,  and  denied 
that  she  had  ever  agreed  to  give  title. 

I  do  not  find  in  the  case  the  evidence  to  support  a  finding 
adverse  to  Mrs.  Smith.  It  is  true  that  one  witness  said  that 
Mrs.  Smith  said,  "If  we  would  move  the  house,  we  could 
have  the  whole  thing.*'  But  this  witness  afterwards  said 
that  he  had  never  talked  with  Mrs.  Smith,  and  said  his  recol- 
lection as  to  the  exact  facts  was  not  clear.  Mr.  White,  one 
oi  the  plaintiffs'  witnesses,  stated : 

'*Q.  You  put  it  where  she  wanted  it  ?  A.  I  had  that  to  do. 
Q.  You  had  that  to  do  because  the  property  was  hers,  and 
just  built  it  where  she  authorized.  I  am  sorry  Mrs.  Smith 
is  not  here.  She  could  speak  for  herself.  Mrs.  Smith  said 
more  than  the  ground  floor  would  be  hers  ?  A.  That  is  what 
she  said.  Q.  When  was  that,  before  the  building  put  up,  or 
when  ?  A.  That  was  before,  while  Mr.  Smith  was  stepping 
off  the  land.  Q.  She  said  that  land  would  be  hers?  A.  I 
informed  her  of  the  fact  that  it  would  not  be.  Q.  What  did 
she  say  then  ?  A.  I  do  not  know  what  all  she  did  say.  Q. 
Did  she  agree?  A.  We  agreed  that  it  would  not  be  hers. 
Q.  Did  not  ask  her  consent?  A.  No;  not  about  that.  Q. 
Did  not  care  whether  the  lodge  had  it  or  not  ?  A.I  was  sure 
the  lodge  would  have  it.  Q.  You  did  not  care  whether  the 
lodge  had  her  consent  or  not  ?  A.  All  we  wanted  was  the 
title  Mr.  Smith  had  promised  to  give.  Q.  You  did  not  care 
whether  she  agreed  or  not?  A.  No;  I  did  not  care.  Q. 
Were  you  personally  present  when  Mr.  Smith  talked  to  his 
wife  about  this  title?  A.  No.  Q.  Did  you  know  if  he  ever 
talked  to  her?     A.  I  do  not." 

Another  witness  for  the  plaintiff  testified,  also,  that  Mrs. 
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notice  of  the  owner  and  rely  upon  the  promise  of  the  agent 
in  conflict  therewith?  The  committee,  representing  the 
lodge,  were  told  by  Mrs.  Smith,  the  owner,  that  they  could 
not  get  the  land.  When  the  committee  went  to  locate  the 
land,  Mr.  Smith,  who  was  not  only  his  wife's  general  agent, 
but  also  a  member  of  this  committee,  called  Mrs.  Smith  to 
go  along  with  the  committee  to  locate  the  place  for  the  new 
house.  Plaintiffs'  witness  said :  "She  pointed  out  what  lot, 
and  Bill  Smith  had  to  agree,  and  the  rest  of  us,  too.*'  Mrs. 
Smith  also  stated  she  would  not  give  Ae  title,  and  the  Court 
would  sustain  her. 

I  do  not  see  how  there  can  be  any  question  of  estoppel,  or« 
contract  to  convey,  or  notice.  The  plaintiffs'  witnesses  say 
that  on  the  day  on  which  the  new  place  was  staked  off,  and 
before  any  work  was  done,  Mrs.  Smith  notified  them  that 
she  would  not  convey  the  fee,  and  would  claim  the  land  and 
the  lower  floor  of  the  new  building.  That  was  followed  up 
by  actual  possession  of  the  new  house  in  the  same  manner  in 
which  the  old  house  had  been  used.  It  is  manifest  that  the 
members  of  the  lodge  expected  Mr.  Smith  to  get  a  title  for 
them;  but  it  is  equally  manifest  that  he  did  not  get  it.  The 
case  shows  that  Mr.  Smith  was  asked  about  the  deed  time 
and  again,  and  put  the  matter  off.  One  of  the  witnesses 
said :  "W.  S.  Smith  never  said  his  wife  agreed  to  a  deed." 
I  do  not  think  the  Court  should  decree  a  specific  perform- 
ance, w^hen  the  owner  gives  notice  that  she  will  not  convey, 
and  the  agent  never  even  said  she  would.  It  is  useless  to 
give  to  a  married  woman  the  right  to  contract,  and  then 
allow  her  husband,  over  her  protest,  with  full  knowledge  to 
the  purchase,  to  make  for  her  a  binding  contract  to  convey. 

Besides  all  this,  W.  S.  Smith,  the  one  who  was  on  the 
committee,  and  in  the  best  position  to  know  the  facts,  is 
dead.  These  things  happened  long  before  W.  S.  Smith  died, 
and  if  no  action  was  brought  in  his  lifetime,  I  do  not  think  a 
Court  of  equity  should  grant  relief  after  his  mouth  is  closed. 

For  these  reasons  I  dissent. 
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9973 

SMITH,  PROBATE  JUDGE,  v.  MOORE  ET  AL. 
(96  S.  E.  861.) 

1.  GuABDiAK  AND  Ward — AcTioN  ON  BoND — PARTIES. — Under  Codc  Civ. 
Proc.  1912,  sec.  162,  providing  that  a  trustee  of  an  express  trust  may 
sue  without  joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted,  a  Judge  of  Probate  may  sue  on  a  guardian's  bond  with- 
out joining  the  wards  as  parties. 

2.  Guardian  and  Ward — Interest  on  Fund. — A  guardian  is  liable  for 
interest  on  money  received  before  the  end  of  the  calendar  year,  where 
he  converts  the  money,  or  interest  is  earned  from  others  during  such 
time. 

8.  Guardian  and  Ward  —  Action  on  Bond  —  Commissions. — Where 
guardian  has  been  discharged,  and  is  sued  on  his  bond  by  the  Judge 
of  Probate,  he  cannot  deduct  commissions  from  a  judgment  in  favor 
of  the  Judges,  under  Civ.  Code  1912,  sec.  8668,  allowing  commissions 
for  money  paid  away  in  credits,  debits,  legacies,  or  otherwise  during 
the  course  and  continuance  of  their  managements. 

4.  Guardian  and  Ward — Disbursement  op  Funds — Liabiutt. — Where 
an  executor  is  appointed  guardian  of  children,  and  takes  over  insur- 
ance money,  the  money  of  the  wards  must  be  held  separate  from 
deceased's  estate,  and  if  any  of  it  is  applied  on  debts  of  the  estate 
the  guardian  and  his  bondsmen  are  liable. 

6.  Homestead— Waiver — Directions  by  Will. — Direction  by  testator 
that  his  debts  be  first  paid  is  not  a  waiver  of  homestead  rights,  but 
mortgages  must  be  paid. 

6.  Executors  and  Administrators — Homestead — Power  op  Executor  to 
Waive  or  Preserve. — An  executor  can  neither  preserve  nor  Impair 
homestead  right.s. 

7.  Guardian  and  Ward — Homestead  Rights  op  Ward  —  Duty  op 
GuARDLAN. — A  guardian  who  is  also  executor  of  an  estate  must  reserve 
his  ward's  homestead  right  in  personalty,  and  cannot  apply  it  on 
debts  of  the  estate. 

8.  GUARDLAN    AND    WaRD— DISBURSING     WaRD'S     MoNEY — AuTHORTTY. A 

guardian  of  infants  cannot  purchase  the  interest  of  the  widow  in  the 
homestead  for  the  wards. 
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11.    GUABDIAX  AND  Wa»D SuRETKS LIABILITIES  AS  BETWEEN   SUBETIES. 

Where  a  Probate  Judge  requires  a  guardian  to  furnish  additional 
sureties  for  the  purpose  of  adding  to  the  security,  but  not  to  aflfect 
the  existing  sureties,  the  first  sureties  are  primarily  liable  for  mis- 
appropriations prior  to  the  signing  of  the  new  sureties,  but  all  are 
ultimately  liable. 

Before  Mauldin^  J.,  Bishopville,  June,  1915.  Modified 
and  remanded  to  carry  out  reviews  expressed. 

Action  by  John  M.  Smith,  as  Judge  of  Probate,  against 
ly.  A.  Moore,  A.  E.  Skinner,  J.  M.  Hearon  and  the  Equitable 
Surety  Co.,  of  St.  Louis,  Mo.  From  the  decree,  plaintiff 
and  the  Equitable  Surety  Company  appeal. 

Mr.  Thomas  H.  Tatum,  for  plaintiff-appellant,  cites :  As 
to  error  in  allowing  guardian  commissions  for  paying  over 
tinder  the  decree  the  amount  found  due:  11  S.  C.  156;  Code 
of  Laws,  Dec.  3765;  14  Rich.  Eq.  309  (35  S.  C.  Eq.); 
31  S.  C.  L.  379  (2.  Rich.).  Guardian  should  be  charged 
interest  on  money  misappropriated  from  the  date  of  mis- 
appropriation:  31  S.  C.  L.  308  (14  Rich.);  4  Rich.  392. 
As  to  expenditures  by  the  guardian:  82  S.  C.  115 ;  21  S.  C. 
Eq.  (2  Strob.),  pp.  42-3;  22  S.  C.  Eq.  (3  Strob.)  33; 
Speer's  Eq.  29;  2  McC.  Eq.  199;  13  S.  C.  Eq.  (Dudley) 
12;  18  Cyc.  446-447,  notes;  2  Hill's  Eq.  467;  92  S.  C.  13o; 
Code,  vol.  I,  sees.  3714-3715;  56  S.  C.  173;  57  S.  C.  528; 
25  S.  C.  481 ;  49  S.  C.  41 ;  47  S.  C.  134;  13  S.  C.  Eq.  (Dud- 
ley) 30;  18  S.  C.  L.  (2  Bailey)  60;  11  S.  C.  Eq.  (2  Hill) 
277;  7  S.  C.  317.  As  to  liability  of  guardian's  sureties:  18 
S.  C.  372;  2  Bailey  524;  McMullen's  Eq.  386;  4  Strob.  Eq. 
149;  45  S.  C.  66;  68  S.  C.  211 ;  93  S.  C.  300. 

Mr,  R,  W,  McLendon,  for  A.  E.  Skinner,  respondent, 
and  Messrs,  McLeod  &  Dennis,  for  J.  M.  Hearon,  respond- 
ent, cite :  As  to  allowance  of  commissions  to  guardian:  Rich. 
Ea.  Cases  22.  nar  4:  83  S.  C.  164:  Civil  Code.  sec.  3765. 
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155.  As  to  expenditures  by  guardian:  82  S.  C.  115;  1 
Strob.  Eq.  76;  21  Cyc.  100;  Civil  Code  1912,  sec.  3714. 
As  to  liability  of  the  Equitable  Surety  Co.  for  the  defaults 
of  the  guardian:  18  S.  C.  360;  93  S.  C.  300;  45  S.  C.  66; 
McMuIIen's  Eq.  370;  11  Ves.  160;  93  S.  C.  311. 

Messrs.  Tompkins  &  Barnett,  for  Equitable  Surety  Co., 
defendant-appellant,  cite :  As  to  error  in  not  allowing  guar- 
dian commissions  for  receiving  and  paying  out  all  such  sums 
of  money,  zvhich  came  into  his  hands  as  guardian:  Richard- 
son's Equity  Cases  22;  4  Rich.  Eq.  394;  1  Hill  Ch.  183;  2 
Strob.  Eq.  31;  Acts  of  the  Gen.  Assembly  1915,  page  100. 
As  to  expenditures  by  guardian:  82  S.  C.  115.  As  to  the 
finding  of  the  Circuit  Judge  that  the  Equitable  Surety  Com- 
pany was  primarily  liable  ay  to  the  bondsmen  for  the  default 
of  the  guardian:  18  S.  C.  360  and  372;  1  Speer's  Eq.  309;  9 
Rich.  184;  11  S.  C.  563-64;  3  McCord  117;  45  S.  C.  179; 
56  S.  C.  319;  45  S.  C.  178;  Murfree  on  Official  Bonds,  sec. 
219;  93  S.  C.  308;  5  Cyc.  755;  Brandt  on  Guaranty  and 
Suretyship,  vol.  I,  sec.  108,  and  vol.  II,  sec.  625.  The  bond 
of  the  Equitable  Surety  Co.  was  given  at  the  request  of  the 
Probate  Judge,  and  not  at  the  instance  of  the  sureties: 
McMul.  Eq.  387. 

April  20,  1917. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  appeal  is  from  a  decree  of  the  Circuit  Court.  The 
action  is  by  probate  Judge  on  three  bonds  made  to  the  pro- 
bate Judge  by  one  Moore  to  secure  his  right  administration 
of  the  estate  of  five  Mooneyhan  children  in  his  hands  as 
guardian.  Two  of  the  bonds  are  signed  by  Moore  and  cer- 
tain other  personal  sureties;  one  and  the  last  made  bond  is 
signed  by  Moore  and  a  surety  company. 

The  chief  issues  arise  out  of  the  disbursements  of  the 
guardian,  and  out  of  the  liability  of  the  sureties  to  the  estate, 
and  to  each  other.     The  Circuit  Court  held  : 
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(1)  That  the  five  wards  were  not  necessary  or  proper 
parties  to  this  action.     At  that  the  plaintiff  excepts. 

(2)  That  the  guardian  was  chargeable  only  with  interest 
on  the  insurance  money  he  received  from  the  end  of  the 
calendar  year  in  which  he  received  it,  and  that  although  he 
immediately  on  receipt  of  the  money  converted  it  to  his  own 
use.     At  that  the  plaintiff  excepts. 

(3)  That  the  guardian  is  entitled  to  deduct  his  commis- 
sions out  of  the  payment  by  him  of  this  recovery.  At  that 
the  plaintiff  excepts. 

(4)  That  the  guardian  was  justified  to  pay  the  debts 
secured  and  unsecured  of  the  estate  of  his  wards'  parent, 
H.  E.  Mooneyhan,  of  which  he  was  the  executor,  and  was 
not  bound  to  regard  the  exception  of  the  estate  from  nonlien 
debts  for  a  homestead.     At  that  the  plaintiff  excepts. 

(5)  (a)  That  the  guardian  was  not  justified  in  pur- 
chasing for  his  wards  and  at  $500  the  one-sixth  interest  of 
the  widow  of  H.  E.  Mooneyhan  in  a  house  and  lot  of  which 
the  testator  died  seized;  (b)  but  that  for  such  purchase,  the 
guardian  is  entitled  to  be  subrogated  thereabout  in  the  place 
of  the  widow.  At  the  first  the  surety  company  excepts;  at 
the  second  the  plaintiff  excepts. 

(6)  That  the  surety  company  is  liable  under  the  circum- 
stances for  a  misappropriation  of  funds  by  the  guardian, 
done  before  the  surety  bond  was  made.  At  that  the  surety 
company  excepts. 

(7)  That  the  surety  bond  was  not  furnished  at  the 
instance  of  the  individual  sureties  or  of  the  wards ;  but  pur- 
suant to  an  understanding  had  at  the  time  of  the  appoint- 
ment of  the  guardian  that  such  a  bond  would  be  furnished. 
At  that  the  surety  company  excepts. 

(8)  That  the  surety  company  is  first  liable  to  make  good 
the  guardian's  default,  before  any  liability  thereabout 
attaches  to  the  personal  sureties.  At  that  the  surety  com- 
pany excepts. 
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These  in  the  order  named. 

1.  The  wards  are  plainly  not  necessary  parties  to  the 
action.     The  Code  of  Procedure  provides,  at  section  162, 

that  a  trustee  of  an  express  trust  may  sue  without 

1  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.     The  plaintiff  is  such  a  trustee, 

and  he  alone  may  sue  for  his  cestui  que  trust.     In  this  respect 
the  decree  is  affirmed. 

2.  There  is  no  denial  of  the  fact  that  the  guardian  col- 
lected certain  moneys  due  to  the  wards  and  immediately 
converted  it  to  his  own  use.     It  is  true  that  the  rule  is  a 

trustee  is  not  chargeable  with  interest  on  funds  in  his 

2  hands  until  after  the  end  of  the  calendar  year  in 
\yhich  he  may  receive  the  funds.  But  it  is  funda- 
mental that  a  trustee  may  not  make  a  profit  for  himself  out 
of  trust  funds.  If  he  should,  immediately  upon  its  receipts, 
put  out  the  trust  money  at  interest,  the  interest  so  made 
would  not  belong  to  him,  but  to  the  trust  estate.  The  same 
is  true  if  the  trustee  lends  the  money  to  himself ;  he  must  pay 
that  which  he  would  under  like  circumstances  collect  from 
another  borrower.  If  it  be  a  common  notion  that  trustees 
may,  in  the  first  year  of  their  trust,  use  for  themselves  the 
trust  fund  the  notion  is  ill-founded.  The  trustee  need  not 
feel  bound  to  make  interest  in  the  calendar  year  in  which  he 
receives  the  fund;  but  if  he  does  make  interest  the  accretion 
does  not  belong  to  him.  In  this  respect  the  decree  is  modi- 
fied. 

3.  The  trustee  is  now  confessedly  due  to  his  wards  some 
$6,000  and  the  present  issue  is:  When  he  shall  have  paid 
that  recovery,  may  he  deduct  from  it  the  usual  commission 

allowed  by  law  for  compensation  of  trustees?     The 

3  Circuit  Court  made  the  allowance  on  the  authority 
of  Gee  V.  Hicks,  and  a  like  allowance  was  made  in 
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The  statutes  (Civ.  Code)  allows  commissions  to  such 
trustees  for  those  sums  which  "they  shall  pay  away  ( 1 )  in 
credits,  debts,  legacies,  or  otherwise  (2)  during  the  course 
and  continuance  of  their  ♦  ♦  *  managements  or  adminis- 
trations.*'    Sections  3653.     (The  numerals  are  supplied.) 

In  the  instant  case  Moore  is  not  now  guardian;  he  was 
removed  from  the  trust  by  order  of  the  probate  Court  in 
April,  1914,  five  months  before  this  action  was  brought.  If, 
therefore,  Moore  pays  this  recovery,  he  will  not  do  so  as 
guardian,  nor  will  he  pay  it  to  the  legatees,  but  to  an  officer 
of  the  Court.  Under  the  very  words  of  the  statute  which 
gives  the  right,  Moore  is  not  entitled  to  reduce  the  recovery 
by  any  alleged  commissions  due  him.  He  does  not  come 
as  a  trustee  executing  his  commission,  but  as  a  defaulter, 
brought  to  bar  by  another  trustee ;  and  when  payment  shall 
be  made,  it  will  be  to  the  probate  Judge  and  not  to  the  bene- 
ficiaries.    In  this  respect  the  decree  is  modified. 

We  now  approach  the  disbursements  of  the  guardian. 
They  have  been  surcharged  by  the  plaintiff.  The  issues 
thereabout  arise  out  of  the  circumstances  that  Moore  was 
also  executor  of  the  will  of  H.  E.  Mooneyhan,  the  father  of 
the  wards.  That  estate  had  approximately  assets  and  lia- 
bilities as  follows : 

House  and  lot  worth $3,000  00 

Personal  property  worth 944  60 

$3,944  60 

Accounts  due $1,558  83 

Note  due   520  04 

Mortgage  on  house  and  lot 1,079  11 

Mortgage  on  house  and  lot 501  74 

$3,659  72 

The  chief  property  of  the  children,  independent  of  their 
share  of  the  .above,  consisted  in  some  $5,500  derived  from 
insurance  on  the  life  of  H.  E.  Mooneyhan,  payable  directly 
to  them,  and  some  $2,500  they  got  directly  from  the  estate 
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of  John  Mooneyhan.  In  order  to  get  hold  of  this  fund  of 
some  $8,000  Moore  became  guardian  of  the  children  30 
days  after  he  qualified  executor,  and  then  collected  the  fund. 
He  mixed  up  the  two  estates  without  regard  to  the  charac- 
ter of  each.  Out  of  the  common  fund  thus  in  his  hands,  he 
paid  the  debts  of  H.  E.  Mooneyhan's  estate  above  described, 
and  he  bought  for  his  wards  the  one-sixth  interest  in  the 
widow  in  the  estate  of  H.  E.  Mooneyhan.  And  these  are 
chiefly  the  acts  of  the  guardian  which  the  plaintiff  wards 
have  challenged. 

The  two  trusts  were  of  a  different  character,  and  they 
ought  to  have  been  separately  executed.  It  was  and  is  yet 
the  duty  of  the  executor  to  administer  the  estate  of  H.  E. 
Mooneyhan  according  to  the  rules  of  law.  That  estate  has 
not  yet  been  administered,  and  the  executor  has  not  yet 
received  his  discharge  therefrom.  The  executor  has  never 
rendered  any  account  to  the  probate  Court  of  his  doings  as 
executor,  save  the  one  account  he  made  as  guardian  wherein 
he  mixed  the  two  estates. 

The  complaint  in  the  instant  action  is  on  the  three  guar- 
dianship bonds.  There  is  no  dispute  about  the  amount  of 
money  Moore  received  as  guardian  for  his  wards,  aside  from 

their  father's  estate;  that  is  to  say,  he  got  some 
4    $8,000  in  round  figures.     That  fund  was  in  no  wise 

liable  for  the  debts  due  by  the  father's  estate,  no  more 
than  for  the  debts  of  a  stranger.  It  was  the  duty  of  the 
guardian  to  invest  that  fund,  pay  the  increment  on  it  for  the 
maintenance  of  the  wards,  and  at  their  maturity  to  pay  the 
principal  to  them.  He  is  yet  bound  to  do  that,  and  his 
sureties  undertook  to  warrant  that  he  would  do  that,  and 
they  are  yet  bound  to  perform  that  undertaking. 

Coming  now  to  the  plaintiff's  share  of  the  estate  of  their 
father,  H.  E.  Mooneyhan,  the  guardian  never  actually 
received  anything  for  his  wards  from  that  estate.  The  lia- 
bilities of  it  very  nearly  equalled  the  assets,  and,  if  a  home- 
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Stead  for  the  family  shall  be  deducted  from  the  assets,  the 
estate  will  not  nearly  pay  its  debts. 

The  right  of  homestead  in  the  real  and  personal  property 
is  in  fact ;  the  direction  by  the  testator  that  his  debts  should 
be  first  paid  was  not  such  a  waiver  of  the  homestead  as  will 
defeat  it.  Beaty  v,  Richardson,  56  S.  C.  173,  34 
5,  6  S.  E.  73,  46  L.  R.  A.  51 7.  The  homestead  right  lay 
within  a  charmed  circle,  and  the  executor  was  unable 
either  to  impair  it  or  to  preserve  it.  Of  course,  the  mort- 
gage made  by  the  testator  on  the  house  and  lot  must  be  paid ; 
it  was  a  waiver  of  the  homestead. 

The  appellants  suggest  then  that  in  addition  to  the  fund 
of  $8,000  which  Moore  received,  and  as  before  recited,  he  is 
chargeable  as  matter  of  law  and  constructively  with  the 
receipt  as  such  guardian  of  five-sixths  of  $1,000  for  a  home- 
stead in  the  house  and  lot,  and  with  five-sixths  of  $500  in 
the  personalty.  But  so  far  as  the  realty  is  concerned,  it  has 
not  been  converted  or  disturbed ;  the  plaintiffs  may  have  their 
homestead  interest  thereout  as  they  be  advised ;  the  right  is 
intact.  So  far  as  the  homestead  in  the  personalty  is  con- 
cerned, the  remedy  is  not  so  plain.  But  the  guardian's 
account,  rendered  to  the  probate  Court,  shows  he  had  from 
the  sale  of  personal  property  $666.58;  from  deposits  in 
bank,  $128.02;  total,  $794.60. 

Out  of  this  the  plaintiffs  were  entitled  to  have  for  a  home- 
stead five-sixths  of  $500  before  any  debts  were  paid,  and  it 
will  be  assumed  that  the  guardian  reserved  that  for 
7  his  wards.  Johnston  v.  Johnston,  2  Hill  501.  It 
is  no  defense  for  the  guardian  to  say  he  paid  that 
money  out  on  the  debts  of  Mooneyhan's  estate;  it  was 
exempt  from  such  liability. 

But  we  need  say  nothing  more  about  the  administration 
of  Mooneyhan's  estate ;  that  is  yet  to  be  had.  All  we  decide 
now  is  that  the  only  property  of  the  wards  which  the  guard- 
ian actually  received  he  got  from  sources  other  than  the 
estate  of  their  father;  that  the  guardian  is  constructively 
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charged  with  the  receipt  of  five-sixths  of  $500  which  he 
ought  to  have  set  aside  for  a  homestead  for  his  wards  out 
of  the  personalty;  that  the  plaintiff's  homestead  right  in  the 
house  and  lot  is  intact;  and  that  there  was  no  warrant  what- 
ever for  the  guardian  to  take  the  $8,000  fund  he  had  and  pay 
the  debts  of  Mooneyhan's  estate.  In  these  respects  the 
decree  is  modified. 

There  is  yet  another  expenditure  by  the  guardian  which 

is  challenged  by  the  plaintiffs.     Moore  bought  for  his  wards 

and  at  $500  the  widow's  one-sixth  undivided  interest  in  the 

house  and  lot,  and  for  his  wards  and  at  $1,110.92 

8  the  widow's  interest  in  the  testator's  personal  estate. 
The  purchase  was  without  authority  of  law,  and  was 

such  an  investment,  under  all  circumstances,  as  will  not  now 
be  approved. 

But  as  to  that  transaction,  Moore  is  subrogated  to  the 
place  of  the  children.     He  bought  with  his  own 

9  money,  for  he  had  no  right  to  use  the  wards'  money. 
In  this  respect,  the  decree  is  affirmed. 

We  come  now  to  the  issues  made  by  the  surety  company. 

The  bond  of  the  surety  company  has  six  conditions.     They 

are  that  the  guardian,  first,  shall  carefully  and  handsomely 

bring  up  the  said  minors  during  minority  with  neces- 

10  sary  meat,  etc. ;  second,  shall  during  minority  defend 
them  from  hurt  of  body,  loss  of  goods  and  lands; 
third,  shall  deliver  and  pay  unto  the  (said  minors)  when  they 
shall  come  of  age  such  portions  as  shall  fall  due  unto  them ; 
fourth,  shall  pay  the  portions  of  such  as  shall  die  before 
time  to  those  whom  the  law  shall  appoint  the  same  to  be 
paid;  fifth,  shall  render  a  true  and  perfect  account  upon  the 
tuition  to  him  granted,  when  thereunto  required;  sixth,  shall 
save  and  keep  harmless  the  above  named  probate  Judge,  and 
other  officers  and  ministers  under  him,  for  and  by  reason 
of  granting  the  letters  of  guardianship. 
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In  some  instances  the  words  of  the  bond  have  been  trans- 
posed, but  the  above  is  a  practically  true  copy  of  the  instru- 
ment and  its  import. 

It  is  particularly  the  second  condition  above  quoted  that 
the  guardian  has  breached.  He  was  charged  with  wasting 
the  estate,  and  he  was  removed  from  his  trust  April  10, 
1914.  Thereafter  Moore  was  sued  in  the  probate  Court 
for  an  accounting  and  a  judgment  was  rendered  against  him 
for  some  $12,000  on  September  7,  1914,  after  ^hich  the 
instant  action  on  the  bonds  was  almost  immediately  begun. 

The  surety  company  insists  ( 1 )  that  it  is  not  liable  at  all ; 
(2)  but,  if  liable,  it  is  only  after  the  individual  sureties  have 
been  exhausted.  There  are  many  cases  on  the  subject,  and 
their  differing  facts  makes  the  law  of  the  subject  to  appear 
complex. 

In  the  case  at  bar  there  was  only  one  trustee  holding  by 
unbroken  tenure ;  all  the  fund  was  received  before  the  second 
bond  was  made;  there  was  no  pretended  discharge  of  the 
first  bond ;  the  second  bond  was  not  executed  at  the  instance 
of  the  sureties  on  the  first  bond,  but  at  the  instance  of  the 
probate  Judge,  to  keep  himself  harmless  and  to  protect 
the  wards.  The  testimony  is  plain  to  that  end.  On  the 
day  the  new  bond  was  made,  the  individual  sureties  were 
plainly  liable  for  the  guardian's  receipt  of  money  thereto- 
fore had.  It  was  all  so  received,  so  that  the  question  of 
liability  of  proceeding  and  succeeding  sureties  for  money 
received  after  the  execution  of  a  new  bond  by  the  same  trus- 
tee does  not  arise. 

All  the  cases  hold  that  the  surety  is  liable  for  funds 
received  by  the  trustee  both  before  and  after  the  execution 
of  the  bond.  If  the  bond  was  only  operative  in  the  interest 
of  its  making,  it  would  be  a  bauble.  It  may  be  true,  in 
practice,  that  the  trustee  is  not  generally  able  to  get  hold 
of  the  trust  fund  until  a  bond  has  been  made ;  but  if  he  does, 
his  duty  is  to  account  for  it  all  the  same,  and  the  surety 
undertakes  to  guarantee  that  end. 
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The  words  of  the  contract  hold  the  surety  to  this,  that  the 
guardian  shall  during  minority  defend  the  wards  from  loss 
of  goods,  and  shall  deliver  and  pay  unto  the  wards  when 
they  shall  come  of  age  such  portions  as  shall  fall  due  unto 
them,  and  shall  keep  harmless  the  probate  Judge  for  grant- 
ing the  letters  of  guardianship.  The  guardian  has  been 
removed,  has  been  adjudged  to  be  largely  in  debt  to  his 
wards,  and  has  not  paid  the  debt.  The  bond  has  been 
breached.' 

The  particular  suggestion  of  the  surety  company  is  that 
not  only  were  the  funds  which  the  guardian  got  received 
before  the  surety  bond  was  made,  but  that  the  guardian 
also  misappropriated  those  funds  to  his  own  use  before  that 
time ;  that  is  to  say,  the  breach  was  done  before  the  surety 
contract  which  guaranteed  faithful  performance  was  made. 
The  suggestion  is  that  if  A  should  have  in  his  hands  $100 
which  belongs  to  a  minor  B  and  which  A  has  used  for  his 
own  purposes,  and  if  A  should  then  qualify  as  guardian  for 
B,  and  X  should  sign  as  surety  on  the  bond,  that  in  such  a 
case  the  surety  would  not  be  liable  if  A  should  default  in 
payment  to  B. 

The  suggestion  is  not  free  from  difficulty.  It  is  true  that 
Martin,  J.,  Johnson,  J.,  and  Fraser,  J.,  all  thought  that  a 
case  might  arise  in  which  the  surety  would  not  be  bound  for 
flagrant  breaches  of  trust  before  the  surety  signed.  Treas- 
urer V.  Taylor,  2  Bailey  532,  539;  Bobo  v,  Vaiden,  20  S.  C. 
274.  See,  also,  Gary,  C.  J.,  in  State  v.  Causey,  93  S.  C. 
311,  76  S.  E.  707.  But  the  instant  case  does  not  fully  come 
within  that  statement  of  the  law.  The  testimony  does  not 
show  that  the  guardian  breached  his  trust  by  the  use  of  the 
fund  in  his  own  business,  and  that  the  probate  Judge  had 
reason  to  suspect  the  fact.  But  we  think  the  testimony 
does  not  show  so  flagrant  a  breach,  and  so  establish  the 
guardian's  insolvency  at  the  time  the  surety  bond  was  made, 
as  to  render  that  instrument  inoperative  to  the  end  it  was 
made.     And  we  conclude  that  the  surety  company  is  liable 
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for  the  funds  which  the  guardian  had  aforetime  received, 
even  though  the  guardian  had  already  used  the  funds  for 
his  own  ends. 

We  come  now  to  the  last  issue,  to  wit :  Who  is  primarily 
hable,  as  between  themselves,  the  individual  sureties  or  the 
surety  company  ?     That  answer  depends  also,  first,  upon  the 

facts.     In  the  instant  case,  as  before  stated,  the  new 
1 1     bond  was  not  made  on  the  motion  of  the  individual 

sureties.  Had  that  been  so,  then  the  rule  stated  by 
Harper,  Ch.,  in  Pilot  v.  Field,  would  govern;  the  surety 
company^s  bond  would  be  primarily  security.  And  by  the 
same  authority,  had  the  wards  moved  for  the  new  bond, 
then  it  would  have  been  collateral  to  the  first. 

In  the  first  case,  the  object  would  have  been  to  protect 
primarily  the  first  securities;  in  the  second  case,  the  object 
would  have  been  to  add  to  the  ward's  security.  The  object 
in  the  two  cases  being  wholly  different,  the  relief  granted 
would  have  also  been  equally  different. 

The  individual  sureties  did  not  testify,  and  so  far  as  the 
record  shows  they  had  no  anxiety  about  their  situation 
The  probate  Judge  did  not  undertake  to  discharge  or  to 
relieve  the  individual  sureties,  or  to  in  any  way  modify  their 
situation.  He  testified  he  desired  additional  security,  to 
protect  the  wards  and  to  protect  himself.  He  testified  that 
he  knew  of  no  agreement  that  the  surety  company  was  to 
relieve  the  individual  sureties,  and  he  had  no  such  agree- 
ment with  the  surety  company's  agent. 

Hames,  the  surety  company's  agent,  testified  he  had  no 
recollection  that  Moore  ever  said  to  him  that  the  object  of 
the  surety  company's  bond  was  to  relieve  the  individual 
sureties,  and  he  further  said  he  had  no  intention  to  relieve 
the  individual  sureties.  Moore  alone  testified  that  his  pur- 
pose in  securing  the  surety  company's  bond  was  to  relieve 
the  individual  sureties. 

We  think  it  is  well  established  by  the  testimony  that  there 
was  no  intention  between  the  contractors  to  set  the  suretv 
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company's  bond  in  the  place  of  the  bond  of  the  individual 
sureties.  And  we  think  the  testimony  proves  that  the  only 
purpose  of  the  contractors  was  that  the  bond  of  the  surety 
company  was  to  be  additional  to  that  of  the  individual 
sureties. 

The  probate  Judge  then  had  in  view  the  same  object  the 
wards  would  have  had  in  the  event  they  had  moved  for  addi- 
tional security;  it  was  to  add  to  the  security  which  was 
already  in  hand.  So  that  the  justice  and  the  law  of  the  case 
requires  that  both  classes  of  surety,  the  individual  and  the 
surety  company,  shall  answer  the  demand  of  the  wards;  but 
that  those  sureties  who  first  signed,  and  whose  liability  was 
existent  when  Moore  wasted  the  fund,  and  whose  status  has 
not  been  altered,  shall  be  first  liable,  and  the  surety  company 
shall  be  second  liable. 

In  this  respect  the  decree  below  is  modified,  and  the  cause 
is  remanded,  to  carry  out  the  views  herein  expressed. 

Mr.  Chiei^  Justice  Gary  and  Messrs.  Justices  Hydrick, 
Watts  and  Fraser  concur. 


9974 

KRENTZLIN  v.  BARRON  ET  AL. 

(96  S.  E.  116.) 

1.  Teial — Trial  by  Court — Foreclosure — Issues — Submission  to  Jurv. 
— In  suit  to  foreclose  a  mortgage,  where  two  defendants  alleged  and 
testified  that  they  never  intended  to  assume  the  payment  of  the  mort- 
gage debts  put  upon  the  property  by  former  purchasers,  and  that 
they  were  led  to  do  so  by  the  connivance  of  others,  which  the  other 
parties  denied,  and,  in  answering,  stated  that  such  defendants  by 
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2.  MosTOAOEs — AasuBCPnoN  of  Moktoaoe  Debts — Estoppel  to  Make 
Defense — Buunx  of  Proof. — In  suit  to  foreclose  a  mortgage^  on 
the  issue  whether  two  defendants  intended  to  assume  payment  of 
the  mortgage  debts  referred  to,  or  were  led  to  do  so  by  the  connivance 
of  others,  such  defendants  have  the  burden  of  proof,  but,  on  the 
issue  whether  by  their  subsequent  conduct  they  waived  their  right 
to  set  up  the  defense,  so  as  to  estop  them  from  making  it,  the  other 
parties  have  the  burden. 

Before  Prince,  J.,  Richland,  Fall  term,  1917.  Remanded 
to  Circuit  Court  for  the  submission  of  issues  to  a  jury. 

Suit  to  foreclose  a  mortgage  by  Elizabeth  C.  Krentzlin 
against  Clarendon  W.  Barron,  Sarah  Boylston  and  others. 
From  decree  confirming  in  part  the  master's  report,  but  sus- 
taining exceptions  to  so  much  as  held  that  defendant,  Boyl- 
ston was  entitled  to  two  mortgages  claimed  by  him,  etc., 
defendants.     Sarah  Boylston  and  others,  appeal. 

After  argument  on  appeal,  the  Supreme  Court,  suo  niotu, 
remanded  the  cause  to  the  Circuit  Court  to  have  certain 
issues  of  fact  submitted  to  a  jury. 

Mr,  Frank  G,  Tompkins,  for  appellants. 

Messrs,  Thomas  &  Lumpkin,  H,  N,  Edmunds,  Melton  & 
Belser  and  Edward  L.  Craig,  for  respondent. 

May  31,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  defendants,  Barron  and  Boylston,  have  made  primary 
issues  of  fact,  which  are  largely  determinative  of  the  cause. 
These  defendants  allege  and  testify  that  they  never  intended 
to  assume  the  payment  of  these  mortgage  debts  which  had 
been  put  upon  the  property  by  former  purchasers  of  it ;  and 
they  say  they  were  led  to  do  so  by  the  connivance  of  Keenan 
and  Summersett.  The  other  parties  deny  that  charge,  and 
in  the  answer  to  it  say  that  Barron  and  Boylston,  by  their 
conduct  subsequent  to  the  alleged  assumption,  waived  any 
such  defense  and  are  estopped  now  to  set  up  the  same.     We 
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direct  that  the  two  following  issues  of  fact  be  submitted  to 
a  jury  for  trial :  First,  did  Barron  and  Boylston  intend  to 
assume  the  payment  of  the  mortgage  debts  referred  to,  or 
were  they  led  to  do  so  by  the  connivance  of  others  ?  Second, 
if  they  did  not,  yet  did  they  by  their  conduct  subsequent  to 
that  transaction  so  waive  their  right  to  set  up  that  defense 
as  to  estop  them,  now  to  make  it?  On  the  first  issue  let 
Barron  and  Boylston  be  the  actors,  and  on  the  second  issue 
let  the  other  parties  be  the  actors. 

Let  the  verdict  be  reported  back  to  this  Court. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Hydrick 
and  Gage  concur. 

Mr.  Justice  FrasER  disqualified  and  did  not  sit. 


9970 

REEDY  RIVER  POWER  CO.  v.  CITY  OF  LAURENS  ET  AL. 
(96  S.  E.  116.) 

Appeal  and  Erboe — Dismissal — Payment  of  Judgment. — ^^Where  the 
judgment  has  been  paid  and  the  litigation  is  at  an  end,  there  is  noth- 
ing for  the  appellate  Court  to  consider  on  an  appeal,  and  motion  to 
dismiss  wiU  be  granted. 

Before  Peurifoy,  J.,  Laurens,  Spring  term,  1918.  Ap- 
peal dismissed. 

Statement : 

This  was  an  action  on  a  contract  to  furnish  electric  power, 
alleged  to  have  been  made  in  1908  between  plaintiff  and  the 
city  council  of  Laurens.  The  defendants  denied  the  right 
of  plaintiffs  to  recover  and  set  up  sundry  counterclaims. 
The  plaintiff  obtained  a  verdict  for  the  sum  of  $3,143.58, 
and  from  judgment  thereon  defendants  appeal.  Upon  the 
call  of  the  case  in  the  Supreme  Court,  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  plaintiff  had  been  paid 
its  judgment  and  the  appeal  was  nugatory  was  made. 
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Messrs.  Dial  &  Todd,  attorneys  for  plaintiff-respondent, 
were  heard  for  the  motion. 

Messrs,  Rickey  &  Rickey,  Haynsworth  &.  Haynsworth 
and  R.  K.  Carson,  attorneys  for  defendants-appellants, 
contra. 

The  following  per  curiam  order  was  made  by  the  Court : 
It  appearing  that  the  litigation  between  the  plaintiff- 
respondent  and  defendant-appellant,  is  at  an  end,  and  that 
the  judgment  in  favor  of  the  plaintiff  against  the  city  of 
Laurens  has  been  paid,  there  is  nothing  in  the  case  for  the 
Court  to  consider.  As  to  whether  or  not  the  city  council 
has  power  to  contract  for  a  longer  term  than  their  term  of 
office,  and  deprive  those  who  should  succeed  them  of  all  con- 
trol over  the  matter,  is  not  now  properly  before  us,  and  can 
only  be  determined  if  a  proper  case  should  arrive  in  the 
future,  and  presented  by  the  proper  authorities  of  the  city 
or  any  citizen  or  taxpayer  thereof. 

The  motion  to  dismiss  the  appeal  herein  is  granted. 
(Signed)     E.  B.  Gary,  C.  J., 

D.  E.  Hydrick,  a.  J. 
R.  C.  Watts,  A.  J., 
T.  B.  Fraser,  a.  J. 

Mr.  Justice  Gage,  absent,  did  not  participate. 


9974 

STATE  V.  ANDERSON. 

(96  S.  E.  116.) 

BuROLART — Breaking  and  Entering — Directed  Verdict. — It  was  not 
error  to  refuse  to  direct  a  verdict  for  defendant,  charged  with  lar- 
ceny and  housebreakinj;  in  the  nighttime,  on  the  ground  that  there 
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JJcfore  Gary,  J.,  Sumter,  Fall  term,  1917.     Affirmed. 

Harvey  Anderson  was  convicted  of  larceny  and  house- 
breaking in  the  nighttime,  and  from  sentence  appeals. 

Mr,  M.  /.  Frederick,  for  appellant,  cites :  As  to  a  scintilla 
of  evidence:  78  S.  C.  556;  83  S.  C.  24.  As  to  Judge 
expressing  his  opinion  in  the  presence  of  the  jury  in  refusing 
motion  for  new  trial:  80  S.  C.  383 ;  81  S.  C.  379;  90  S.  C. 
221.  As  to  Court's  duty  to  direct  verdict:  12  Cyc,  594, 
sec.  b;  115  Ala.  14;  117  N.  C.  695;  23  S.  E.  98.  As  to 
error  in  refusing  new  trial,  when  there  was  no  evidence  of 
the  housebreaking  and  larceny  in  the  nighttime  as  alleged 
in  the  indictment:  6  Cyc.  242,  sec.  3 ;  46  Pac.  801. 

Solicitor  F,  A.  McLeod,  for  State-respondent  (oral  argu- 
ment). 

May  2,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  defendant  was  convicted  of  larceny  and  housebreak- 
ing in  the  nighttime. 

The  exceptions  assign  error  on  the  part  of  his  Honor,  the 
presiding  Judge,  in  refusing  the  motion  to  direct  a  verdict  in 
favor  of  the  appellant,  on  the  ground  that  there  was  no  tes- 
timony connecting  him  with  the  alleged  housebreaking. 

The  prosecuting  witness  for  the  State  testified  that  nine 
sacks  of  cotton  seed  meal  were  stolen  from  his  barn;  that 
the  barn  was  nailed  up  with  three  nails  inside  the  ^door ; 
that  the  cotton  seed  meal  was  hauled  away  in  a  wagon,  which 
was  tracked  to  the  house  of  the  defendant,  and  four  sacks 
of  the  cotton  seed  meal  were  there  found  in  his  possession; 
that  the  defendant  admitted  he  stole  the  cotton  seed  meal, 
and  upon  a  conditional  compromise  of  the  case,  returned 
nine  sacks,  the  number  stolen ;  he  claimed  that  another  negro 
had  helped  him  steal  the  meal. 
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Another  witness  testified  that  on  the  evening  before  the 
17th  of  March  he  passed  by  the  barn  and  the  door  was  shut 
and  had  a  nail  in  it.  On  the  next  morning,  when  passing, 
he  saw  meal  on  the  ground,  and  the  door  was  shut,  but  not 
fastened  back  like  it  was  the  day  before. 

The  reasonable  inference  is  that  it  was  necessary  for  the 
appellant  to  break  into  the  bam  in  order  to  steal  the  meal. 
State  V.  Bates,  62  S.  C.  377,  40  S.  E.  772.     * 

The  appellant  has  also  failed  to  show  prejudicial  error  in 
any  other  respect. 

Affirmed. 


9941 

LUMMUS  COTTON  GIN  CO.  v.  CAVE  ET  AL. 

(96  S.  E.  94.) 

Evidence — Parol  Evidekce — Note — Liawuty  or  Maker — Intent. — In 
an  action  against  th^  makers  of  a  note,  where  the  written  evidence 
is  susceptible  of  more  than  one  inference,  parol  evidence  is  admissi- 
ble to  show  whether  the  parties  intended  the  malcers  should  be  per- 
sonally bound  thereby  or  merely  signed  as  agents  of  a  corporation 
to  which  the  payee  delivered  the  consideration. 

Before  Memminger,  J.,  Barnwell,  Fall  term,  1916. 
Affirmed. 

Action  by  the  Lummus  Cotton  Gin  Co.  against  T.  S.  Cave. 
Judgment  for  defendants,  and  plaintiff  appeals. 

Messrs.  Brown  &  Bush  and  /.  A.  Willis,  for  appellant. 
Messrs.  Brozvn  &  Bush  submit:  It  was  error  to  permit 
defendants,  after  the  objection  of  plaintiff's  counsel,  to  intro- 
duce parol  testimony  tending  to  show  that  the  note  sued  upon 
was  executed  by  them  as  agents,  when  their  signatures  were 
under  seal,  and  there  beino  nothinn  to  indicate  that  thev 
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name:  27  S.  C.  376.  Evidence  is  admissible  on  the  part  of 
one  of  the  contracting  parties  to  show  that  the  other  was 
agent,  though  contracting  in  his  own  name,  and  so  fix  the 
real  principal,  but  the  agent  cannot  relieve  himself  of  respon- 
sibility: 6  Adol.  &  E.  486;  27  S.  C.  376;  24  S.  C.  128;  69 
S.  C.  93 ;  Story  on  Agency  269 ;  Greenleaf  on  Evidence,  sec. 
277;  Benjamin  on  Sales  219;  Starkie  on  Ev.  648. 

Messrs.  G,  M,  Greene  and  Bates  &  Simms,  for  respond- 
ents, submit :  It  was  clearly  established  by  the  documentary 
evidence  that  the  note  sued  on  was  not  a  distinct  entity,  but 
was  a' part  and  parcel,  with  the  other  agreement  and  writing 
of  the  single  contract  involving  the  sale  and  purchase  of  the 
machinery,  and  as  such  was  properly,  under  the  pleadings, 
permitted  to  be  established  by  the  Judge  on  the  trial,  espe- 
cially as  the  whole  transaction  was  between  the  original  par- 
ties: 1  Greenleaf  on  Evidence,  sees.  283-284a;  27  S.  C.  380; 
16  S.  C.  360.  This  case  does  not  come  within  the  rule  laid 
down  in  24  S.  C,  128. 

March  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  on  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

**Note  $896.  Barnwell,  S.  C,  Aug.  7,  1912.  On  or 
before  October  23,  1913,  we  promise  to  pay  to  the  order  of 
Lummus  Cotton  Gin  Co.,  of  Columbus,  Ga.,  at  the  Home 
Bank  of  Barnwell,  Barnwell,  S.  C,  the  sum  of  eight  hundred 
ninety-six  and  00-100  dollars,  value  received,  the  same  being 
for  purchase  money  due  for  cotton  ginning  machinery  and 
other  personalty  more  particularly  described  in  the  purchase 
money  contract  this  day  executed  by  the  undersigned, 
whereby  the  title  thereto  remain  in  said  Lummus  Cotton  Gin 
Company,  until  the  entire  purchase  price  is  fully  paid.  *  *  *" 
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**This  note  is  one  of  a  series  of  four  notes  of  like  date  and 
for  amounts  and  maturing  respectively  $896,  11 — 1 — 12; 
$896,  12—15—12;  $896,  11—1—13;  $896,  11—15-13. 
*  *  *  Witness  our  hands  and  seals,  T.  S.  Cave,  (Seal)  ;  B. 
L.  Easteriing,  (Seal);  P.  Butler  Hagood,  (Seal);  G.  W. 
Peacock,  (Seal)  ;  E.  H.  Richardson,  (Seal)  ;  Charlie  Brown, 
(Seal)  ;  Harry  D.  Calhoun,  (Seal)." 

The  defendants  denied  liability,  on  the  ground  that  they 
signed  the  note  as  agent  of  the  Farmers  Ginnery  Company. 
The  jury  rendered  the  following  verdict : 

"We  find  for  the  defendants  on  the  ground  that  they  were 
acting  for  the  Farmers  Ginnery  Company,  which  was  known 
and  agreed  to  by  the  plaintiff." 

The  plaintiff  appealed  upon  exceptions,  which  assign  error 
on  the  part  of  his  Honor,  the  presiding  Judge,  *'in  admitting 
parol  testimony  on  behalf  of  the  defendants,  after  objection 
thereto,  tending  to  show  that  defendants  were  dealing  as 
agents,  and  not  as  principals,  in  signing  the  written  contract 
sued  on,  by  the  plaintiff." 

At  the  time  the  note^  were  made,  to  wit,  on  the  14th  of 
June,  1912,  the  Farmers  Ginnery  Company  had  not  been 
incorporated,  but  such  action  was  then  in  contemplation. 
The  petition  for  that  purpose  was  filed  on  the  26th  of  June, 

1912,  and  the  charter  was  granted  on  the  18th  of  July,  1912. 
The  machinery  was  shipped  to  the  Farmers  Ginnery  Com- 
pany and  installed  by  the  plaintiff  after  the  said  company 
received  its  charter.  All  the  correspondence  in  regard  to 
the  machinery  and  its  repairs,  etc.,  after  the  corporation  of 
the  company,  took  place  between  it  and  the  plaintiff. 
Accounts  for  repairs  were  made  out  against  the  company. 
All  the  other  notes  mentioned  in  the  contract  were  paid  by 
the  company.  The  following  letter  in  regard  to  the  note  in 
question  was  introduced  in  evidence: 

"Lummus  Cotton  Gin  Co.,  Columbus,  Georgia,  Oct.  22, 

1913.  Farmers  Gin  Co.,  Barnwell,  S.  C— Dear  Sir:  We 
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beg  to  advise  that  we  have  this  day  forwarded  to  the  Home 
Bank  of  Barnwell,  your  city,  for  collection,  your  note  for 
$896.00,  interest,  $91.59,  total  amount,  $987.59,  drawn  by 
you  in  your  favor,  and  due  on  11 — 15 — 13.  As  the  above 
note  is  subject  to  protest,  we  respectfully  suggest  that  you 
make  payment  promptly  at  the  time  and  place  specified. 
Yours  truly,  Lummus  Cotton  Gin  Company." 

The  date  specified  in  the  written  contract  between  the  par- 
ties herein  for  the  shipment  of  the  machinery  was  the  15th 
of  July,  1912,  but  it  was  not  shipped  until  the  20th  of  July, 
1912,  which  was  after  the  incorporation  of  the  company. 
The  contract  dated  the  14th  of  June,  1912,  to  which  refer- 
ence is  made  in  the  note,  mentions  the  Farmers  Ginning 
Company  as  the  purchaser  of  the  machinery.  The  fact  that 
the  Ginning  Company  was  the  purchaser  of  the  machinery  is 
also  stated  in  another  instrument  of  writing,  relative  to  its 
shipment.  The  defendants  who  signed  the  notes  became 
the  corporators  of  the  Farmers  Ginning  Company.  If  the 
defendants  had  not  proceeded  to  incorporate  the  Farmers 
Ginning  Company,  quite  a  different  question  would  be  pre- 
sented from  that  now  under  consideration.  Meyer  v.  Brun- 
son,  104  S.  C.  84,  88  S.  E.  359. 

In  the  present  case  the  written  testimony  is  susceptible  of 
more  than  one  inference.  His  Honor,  the  presiding  Judge, 
therefore,  properly  allowed  parol  testimony  to  show  the 
intention  of  the  parties  to  the  contract.  Watson  v.  Paschall, 
93  S.  C.  537,  77  S.  E.  291. 

Affirmed. 

Messrs.  Justices  Watts  and  Gage  concur. 

Dissenting  opinion  by  Mr.  Justice  Fraser.     I  dissent. 
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another.  The  writings  show  an  absolute  obligation  to  pay 
this  note,  and  I  think  parol  evidence  to  contradict  that  obli- 
gation was  inadmissible,  and  the  judgment  should  be 
reversed. 

Mr.  Justice  Hydrick  concurs  in  the  dissenting  opinion 
of  Mr.  Justice  Fraser. 
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BALLENTINE  v.  COVINGTON. 

(96  S.  £.  92.) 

iirsuRAKCE — Pekmivm  Noies — Validity. — Notes  given  as  part  of  contract 
of  insurance  made  by  a  nonresident  and  unlicensed  agent  of  a  foreign 
corporate  insurer  will  not  support  recovery,  since  the  contract  is 
illegal  and  not  enforceable. 

Before  Peurifoy,  J.,  Cherokee,  Fall  term,  1917.  Re- 
versed. 

Action  by  J.  A.  Ballentine  against  D.  D.  Covington. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Statement  of  facts: 

The  respondent,  a  nonresident  and  an  unlicensed  agent 
of  the  Atlantic  States  Life  Insurance  Co.  of  Virginia,  came 
into  the  State  at  Blacksburg,  and  wrote  a  policy  of  insur- 
ance on  the  life  of  the  appellant,  taking  as  the  premium 
therefor,  three  notes  of  the  appellant  made  payable  to 
himself,  and  aggregating  the  sum  of  $29.75.  On  account 
of  a  misunderstanding,  the  appellant  returned  the  policy 
and  refused  to  pay  the  notes.  Respondent  then  brought 
this  action  in  a  magistrate's  Court  and  recovered  a  judg- 
ment for  the  entire  amount.  The  defendant  denied  liabil- 
ity on  allegations  in  his  answer  that  the  notes  were  given 
as  a  part  of  a  contract  of  insurance,  made  by  an  unlicensed 
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magistrate,   overruled   the   exceptions,   and   dismissed   the 
appeal.     From  this  judgment  this  appeal  is  taken. 

Messrs.  Butler  &  Hally  for  appellants,  cite :  Article  I  of 
chap.  XLV,  Code  of  Laws,  1912,  sees.  2710-2711;  Crim. 
Code,  1912,  sec.  889;  20  S.  C.  430;  51  Ga.  150,  155;  9  Cyc. 
478;  3  Daly  (N.  Y.)  409;  44  S.  C.  227;  Code  of  Laws,  1912, 
sees.  2704  and  2709;  Ency.  Law  1004,  1005,  and  notes. 

Mr,  N.  W,  Hardin,  for  respondent.     (Oral  argument.) 

March  25,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  by  plaintiff  against  the  defendant  in 
magistrate's  Court  on  three  notes  aggregating  the  sum  of 
$29.75.  The  defendant  admitted  the  execution  of  the  notes, 
but  set  up  as  a  defense  that  the  plaintiff  obtained  the  notes 
as  premiums  for  a  policy  of  insurance  on  the  life  of  the 
defendant;  that  the  plaintiff  was  a  nonresident  and  an 
unlicensed  agent  of  the  Atlantic  States  Life  Insurance  Com- 
pany of  Virginia  and  came  in  the  State  of  South  Carolina  at 
Blacksburg  and  obtained  the  insurance  without  complying 
with  the  law  of  South  Carolina.  The  defendant  returned 
the  policy  and  refused  to  pay  the  notes.  Plaintiff  brought 
suit  in  the  magistrate's  Court  and  recovered  judg- 
ment for  the  full  amount  claimed.  The  defendant  inter- 
posed the  defense  that  the  notes  were  given  as  a  part  of 
contract  of  insurance  made  by  an  unlicensed  agent,  and  that 
the  contract  was  illegal  and  not  enforceable.  An  appeal  was 
taken  from  the  judgment  of  magistrate's  Court,  and  the 
Circuit  Court  affirmed  the  judgment  of  the  magistrate's 
Court.  From  this  judgment  defendant  appeals  and  seeks 
reversal. 

The  judgment  should  be  reversed.  The  contract  of 
insurance  was  made  in  violation  of  law,  and  this  Court  will 
not  lend  its  aid  to  enforce  a  contract  made  in  violation  of 
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law.  The  object  of  the  insurance  statutes  are  not  for  reve- 
nue only,  but  to  protect  the  public  from  fraud  and  imposi- 
tion and  not  to  allow  unfit  and  improper  persons  to  solicit 
insurance  for  companies  whose  solvency  is  doubtful  and  the 
persons  insured  are  not  getting  the  protection  paid  for.  In 
this  case  we  will  leave  the  parties  where  we  find  them,  and 
decline  to  enforce  the  contract. 
The  judgment  is  reversed. 
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SHULL  V.  GLADDEN  ET  AL, 

(95  S.  E.  621.) 

Bnx8  AND  Notes — Ikdorsemext  Before  Delivery — Nature  or  Liability. 
— One  who  signed  his  name  on  the  back  of  another's  promissory  note 
before  delivery  became  liable  as  indorser  by  Negotiable  Instruments 
Act  1914  (28  Stat.  p.  678),  sees.  68,  64,  and,  in  the  absence  of  notice 
of  dishonor,  he  was  not  liable  to  the  payee. 

Before  DeVore,  J.,  Richland,  Spring  term,  1917. 
Reversed. 

Action  by  R.  L.  Shull  against  W.  C.  Gladden,  W.  M. 
Gladden,  and  J.  S.  Shehan.  From  judgment  for  plaintiff, 
defendant,  W.  M.  Gladden^  appeals. 

Plaintiff  alleged :  That  on  the  25th  day  of  April,  1914, 
the  codefendaht  herein,  W.  C.  Gladden,  made,  executed,  and 
delivered  to  the  plaintiff  herein,  R.  Leon  Shull,  his  certain 
promissory  note  in  writing,  dated  that  date,  wherein  and 
whereby  he  promised  to  pay  to  the  plaintiff,  R.  Leon  Shull, 
the  sum  of  $314.20,  eight  months  after  date,  to  wit,  on  the 
1st  day  of  December,  1914,  with  interest  thereon,  at  the  rate 
of  8  per  cent,  per  annum  until  paid,  the  said  note  being 
indorsed  by  W.  M.  Gladden  and  J.  S.  Shehan,  who  are  made 
codefendants  in  this  action. 

The  answer  of  the  defendant,  W.  M.  Gladden,  contains 
three  defenses,  but  the  issues  on  this  appeal  arise  upon  the 
third  defense  of  his  answer,  which  is  as  follows : 
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*\l)  That,  on  or  about  the  25th  day  of  April,  1914,  this 
defendant  wrote  his  name  across  the  back  of  the  note  set 
forth  in  paragraph  3  of  the  complaint,  which  had  been  pre- 
viously executed  by  his  codefendant,  W.  C.  Gladden,  the 
consideration  of  said  note  being  an  open  account  past  due 
and  owing  by  his  codefendant,  W.  C.  Gladden,  to  the  plain- 
tiff in  this  action. 

"(2)  That  no  notice  of  the  presentment  for  payment  and 
dishonor  of  said  note  was  ever  given  this  defendant,  and  he 
is  informed  and  believes  that  by  reason  thereof  he  is  dis- 
charged from  any  liability  whatsoever  upon  said  note." 

R.  L.  Shull,  the  plaintiff,  testified  that  W.  C.  Gladden 
gave  him  the  note  set  out  in  the  complaint  to  take  up  an 
account  that  plaintiff  had  against  him;  that  the  note  was 
indorsed,  and  that  Shehan  and  W.  M.  Gladden  were  present 
when  W.  C.  Gladden  signed  the  note;  that  the  note  was 
delivered  to  him,  and  that  no  part  thereof  has  been  paid. 
He  further  testified  as  to  conversations  with  W.  M.  Glad- 
den after  the  maturity  of  the  note,  tending  to  show  waiver 
of  notice  of  protest,  but  this  being  denied  by  W.  M.  Glad- 
den, it  it  admitted,  would  present  an  issue  for  the  jury,  and 
such  testimony  given  by  both  parties  is  omitted  as  being 
irrelevant  to  the  issues  on  this  appeal.  The  note  was  not 
offered  in  evidence  at  the  trial,  having  been  mislaid,  but  it 
is  admitted  that  the  copy  set  out  in  the  complaint  is  a  cor- 
rect copy  thereof.     The  plaintiff  further  testified: 

That  before  he  accepted  the  note,  W.  M.  Gladden's  name 
was  written  on  the  back  of  it.  **I  do  not  recall  that  I  gave 
Mr.  Gladden  written  notice  by  mail  at  the  date  of  the  nianu- 
rity  of  the  note  (it  was  alleged  in  the  complaint  that  plain- 
tiff resided  in  Richland  county  and  W.  M.  Gladden  in  Fair- 
field county).  I  will  not  say  that  I  did  not  give  him  any 
notice  at  that  time,  but  I  do  not  recollect  giving  him  any 
notice  by  letter.  The  note  was  in  my  possession  at  the  time 
of  maturitv." 
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W.  M.  Gladden,  for  defendant,  testified : 

"I  never  received  any  notice  whatever  that  this  note  was 
not  paid  at  maturity ;  never  had  any  conversation  with  Mr. 
Shull  about  it." 

Cross-Examination : 

"I  had  a  conversation  with  Mr.  Shull  in  the  store  some 
time  in  the  fall,  after  the  note  was  given.  In  response  to 
question  by  plaintiff's  counsel  if  he  did  not  admit  his  liability 
on  that  note  today,  witness  said :  'I  did  it  when  I  indorsed  it, 
but  I  don't  do  it  today.'  I  never  received  any  letter  from 
Mr.  Shull  about  the  note,  but  received  a  letter  from  his  attor- 
ney before  suit  was  begun." 

At  the  close  of  all  the  testimony,  defendant's  counsel 
moved  the  Court  to  direct  a  verdict  for  the  defendant,  W. 
M.  Gladden,  upon  the  ground  that,  according  to  the  allega- 
tion of  the  complaint  and  the  proof,  said  defendant  was  a 
mere  endorser  of  the  note  under  section  64  of  the  Uniform 
Negotiable  Instruments  Act  of  this  State,  28  Stats,  at  Large^ 
p.  678  (the  note  having  been  made  since  the  passage  of  said 
act),  and  that  there  was  no  proof  that  there  was  any  presen- 
tation of  the  note  for  payment  at  the  time  of  maturity,  at 
the  place  named  for  payment,  and  there  was  no  evidence  of 
any  waiver  of  presentment  for  payment.  The  Court 
refused  the  motion,  holding  that  the  defendant  was  a 
comaker  of  the  note,  although  he  signed  his  name  on  the 
back  of  it. 

The  Court  then  directed  a  verdict  for  the  plaintiff.  The 
appeal  presents  the  issue  whether  W.  M.  Gladden  by  writing 
his  name  on  the  back  of  the  note  before  it  was  delivered  to 
the  payee  became  a  comaker,  or  did  he  become  an  endorser, 
and  as  such  entitled  to  notice  of  protest. 
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S.  E.  801 ;  77  Ohio  St.  311 ;  14  L.  R.  A.  (N.  S.)  842;  14 
L.  R.  A.  (N.  S.)  847;  106  S.  C.  472;  90  S  E.  866. 

Messrs,  John  W.  Crews  and  G.  Duncan  Bellinger,  for 
respondent,  submit :  That  under  section  dj  of  the  Uniform 
Negotiable  Instruments  Act  {28  Stats,  at  Large,  p,  678), 
the  capacity  in  which  W,  M.  Gladden  signed  the  note  could 
be  shown  by  parol,  and  it  was  within  the  province  of  the 
presiding  Judge  to  determine,  under  the  evidence  submitted, 
the  true  capacity  of  appellant.  The  fact  the  respondent 
alleged  in  his  complaint  that  appellant  was  an  endorser 
instead  of  alleging  that  he  ztas  a  comaker  does  not  limit  the 
action  to  that  of  one  against  appellant  as  an  indorser:  106  S. 
C.  472  (911  S.  E.  866).  As  to  waiver  of  notice  of  protest: 
Negotiable  Instruments  Act,  sec.  109:  14  S.  C.  250. 

March  4,  1918. 

The  opinion  of  the  Court  was  deHvered  by  Mr.  Justice 
Hydrick. 

The  judgment  of  the  Circuit  Court  is  reversed  on  the 
authority  of  Norwood  National  Bank  v.  Piedmont  Pub. 
Co.,  106  S.  C.  472,  91  S.  E.  866. 


Reversed. 
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SNELGROVE  v.  ANDERSON  COUNTY. 
(95  S.  E.  1065.) 
Exceptions  arising  questions  of  fact  on  an  appeal  in  a  law  case  over- 
ruled. 

An  exception  *that  there  is  no  competent  testimony  tending  to  estab- 
lish agency"  overruled,  there  being  sufficient  evidence  to  support  the 
judgment  appealed  from. 


•Cf^^^^i.t^ 
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Statement : 

In  August,  1915,  J.  L.  McGee,  a  member  of  the  county 
board  of  commissioners  for  Anderson  county,  hired  I.  N. 
Holland  to  work  a  team  of  mules  on  the  public  roads  of 
Anderson  county.  This  Holland  did  and  filed  his  claim  in 
his  own  name  with  the  county  board  of  commisisoners 
and  was  paid  by  them  accordingly.  One  night  about  10 
o'clock  one  of  the  mules  killed  itself  by  breaking  its  neck. 
In  October,  1916,  plaintiffs  filed  their  claim  against  the 
county,  alleging  that  they  were  the  owners  of  the  mule 
which  had  killed  itself  and  that  Commissioner  McGee  had 
authorized  I.  N.  Holland  to  contract  with  plaintiffs  for  a 
team  of  mules,  to  be  returned  to  plaintiffs  on  demand. 
That  at  the  time  of  its  death  the  mule  was  reasonably 
worth  $175,  but  its  present  value  was  $200.  The  county 
board  of  commissioners  disallowed  the  claim  and  on  appeal 
to  the  Circuit  Court  the  appeal  was  sustained  and  judgment 
given  to  plaintiff  in  the  sum  of  $200.  On  the  following  day 
and  during  this  term  of  the  Circuit  Court  one  of  counsel  for 
defendant  requested  a  rehearing  of  the  case,  which  was 
granted,  and  a  consent  order  was  taken  as  follows : 

"That  the  case  be  marked  heard ;  that  proceedings  on  the 
judgment  be  stayed  and  the  case  continued  until  the  April 
term  of  Court  and  to  be  heard  at  said  term  as  of  this  date.*' 

Acting  under  said  order  his  Honor,  Judge  Rice,  later 
modified  his  former  judgment  by  reducing  the  amount  of 
his  former  judgment  from  $200  to  $175,  as  the  value  of  the 
mule  at  the  time  of  its  death.  Both  sides  appealed  from 
this  judgment.  The  defendant  sets  up  four  exceptions  to 
the  ruling  of  the  presiding  Judge. 

The  main  point  raised  by  defendant  is  that  Holland  was 
not  the  agent  of  the  county  of  Anderson.  The  plaintiff 
contends  that  Judge  erred  in  reducing  his  first  judgment. 
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Story  Bailments,  9th  Edit,  sees.  25-32;  19  S.  C.  30.  As  to 
degree  of  care  due  from  bailee:  19  S.  C.  30.  As  to  a  county 
being  liable  for  negligence  in  matters  arising  out  of  contract: 
20  S.  C.  166;  57  S.  C.  302.  As  to  Judge's  power  to  reduce 
amount  first  found:  47  S.  C.  39. 

Messrs,  Brezeale  &  Pearman,  for  plaintiflf-appellant, 
cite :  As  to  proof  of  agency:  73  S.  C.  57.  As  to  the  action 
being  based  on  contract:  44  S.  C.  487.  As  to  authority  of 
agent  to  bind  principal:  99  S.  C.  467;  92  S.  C.  42;  74  S.  C. 
221.  Defendant  estopped  to  deny  agency  of  Holland:  31 
Cyc.  1237-1238.  As  to  jurisdiction  of  Judge:  32  S.  C.  86. 
As  to  measure  of  damages:  34  Cyc.  1570;  1  N.  &  McC.  334; 
18  S.  C.  184;  3  Rich.  194;  13  Cyc.  170. 

January  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  appeal  from  an  order  of  Judge  Rice,  filed  July 
11,  1917,  wherein  he  granted  judgment  in  favor  of  the 
plaintiff  against  the  defendant  in  the  sum  of  $175.  Defend- 
ant appeals,  and  by  all  its  exceptions,  except  one,  raises 
questions  of  fact. 

The  only  exception  not  upon  a  question  of  fact  is  "that 
there  is  no  competent  testimony  tending  to  establish  agency." 
There  is  sufficient  evidence  to  support  the  Circuit  Court's 
decree,  and  the  exceptions  made  by  the  defendant  are  over- 
ruled. The  exceptions  of  the  plaintiffs  are  overruled,  as 
being  without  merit. 

Judgment  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Fraskr 
and  Gage  concur. 
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STOUFFER  V.  ROBERTS  ET  AL. 
(96  S.  E.  92.) 
Bills  akd  Notes — Boka  Fide  Puechasebs — Ikfeebitce. — Attorney's  let- 
ter to  acceptor  of  draft,  referred  to  as  one  originally  given  to  a 
third  person,  stating  that  the  draft  was  indorsed  and  transferred  to 
the  client  for  value  before  maturity  and  without  notice  of  any  offset, 
counterclaim,  or  defense,  that  the  obligation  was  long  past  due,  and 
requesting  prompt  remittance,  did  not,  because  of  the  fact  that  it 
referred  to  one  draft  only  when  there  were  four,  warrant  an  infer- 
ence that,  as  to  the  other  drafts,  the  client  was  not  a  bona  fide  pur- 
chaser. 

Before  Shipp^  J.,  Fairfield,  Spring  term,  1917.  Re- 
versed. 

Action  by  J.  C.  Stouffer  against  E.  E.  Roberts,  Agent, 
and  others.  Judgment  for  defendants,  and  plaintiff 
appeals. 

Mr,  T.  M.  Cat  heart,  for  appellant,  cites :  An  administrator 
cannot  contract  a  debt  to  bind  the  estate  of  his  intestate:  2 
Tr.  Con.  Rep.  677;  2  Nott  &  McCord  328;  2  Bail.  317;  3 
McCord  486.  As  to  estoppel:  Reynolds  on  the  Theory  of 
the  Law,  pp.  81-82. 

Mr.  G.  IV,  Ragsdale,  for  respondent,  cites :  As  to  evidence 
of  fraud:  91  S.  C.  455;  103  S.  C.  539;  61  S.  C.  190;  1 
Strob.,  pp.  223-4;  80  S.  C.  298.  Knowledge  received  by  an 
agent  within  the  scope  of  his  employment  is  imputable  to 
his  principal,  whether  communicated  to  the  latter  or  not: 
74  S.  C.  15 ;  74  S.  C.  221 ;  91  S.  C.  487.  Information  given 
to  a  servant  and  communicated  by  him  to  the  master  is  bind- 
ing on  the  master,  though  not  within  the  scope  of  the  serv- 
ant's duties:  63  S.  C.  539. 

March  21,  1918. 
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The  respondents  ordered  a  lot  of  jewelry  from  the 
"United  Jewelry  Manufacturing  Company"  on  the  14th  of 
September,  1905.  The  respondents  lived  at  Monticello,  S. 
C,  and  sellers  live  in  Iowa  City,  in  the  State  of  Iowa.  It 
does  not  appear  in  the  record  when  the  jewelry  was  received. 
On  the  19th  day  of  December,  1905,  the  respondent,  as 
agent,  accepted  four  drafts  payable  in  three,  six,  nine,  and 
twelve  months,  for  $45.  The  first  draft  was  paid.  There 
was  testimony  to  show  that  the  drafts  were  assigned  to  the 
plaintiff  on  the  2d  of  February,  1906,  before  any  of  the 
drafts  were  due.  This  suit  was  brought  on  the  three 
remaining  drafts.  The  answer  charged  fraud  in  the  con- 
tract, and  alleged  that  the  plaintiff  well  knew  that  they  were 
fraudulent.  At  the  conclusion  of  the  testimony  the  plain- 
tiff moved  for  a  direction  of  a  verdict.  The  presiding 
Judge  stated  that  he  would  have  granted  the  motion,  but 
for  a  letter  written  by  the  attorney  for  the  plaintiff  to  the 
defendant,  E.  E.  Roberts,  Agent.  That  letter  tended  to 
show  that  the  plaintiff  did  not  purchase  the  drafts  sued  on 
before  maturity.     That  letter  reads : 

"R.  P.  Howell,  Attorney  at  Law.  Iowa  City,  Iowa,  July 
6,  1906.  /.  C.  Stouffer  v.  E.  E.  Roberts,  Agent— 26S7B, 
E.  E.  Roberts,  Agent,  Monticello,  S.  C— Dear  Sir:  Mr.  J. 
C.  Stouffer,  of  this  city,  has  this  day  placed  in  my  hands  for 
collection  your  accepted  draft  or  bill,  which  was  originally 
given  by  you  to  the  United  Jewelers'  Manufacturing  Com- 
pany, in  the  amount  of  $45.  This  accepted  draft  or  bill  was 
indorsed  and  transferred  to  Mr.  J.  C.  Stouffer  for  value, 
before  maturity,  and  without  notice  of  any  offset,  counter- 
claim, or  defense  as  against  the  same.  This  obligation  is 
long  past  due,  and  I  presume  that  you  have  overlooked  the 
matter.  I,  therefore,  ask  that  you  give  the  same  your  imme- 
diate and  prompt  attention  and  that  you  make  remittance  to 
me  without  delay. 

"Thanking  you  in  advance  for  a  prompt  reply,  I  remain 
yours  very  truly,  R.  P.  Howell." 
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It  is  said  that  the  reference  to  one  draft  only  is  some  evi- 
dence that  the  plaintiff  had  only  one  draft  at  that  time. 
This  letter  is  written,  not  by  the  plaintiff,  but  by  his  attor- 
ney, and  there  is  no  word  of  evidence  to  show  that  the  plain- 
tiff turned  over  to  Mr.  Howell,  his  attorney,  more  than  one 
draft.  The  plaintiff  states  that  the  first  draft  was  paid 
about  the  20th  of  March,  1906.  The  acceptances  were 
signed  on  the  18th  of  December;  on  the  23d  the  respondent 
writes : 

**Gents :  Yours  of  recent  date  to  hand;  in  reply  will  say  I 
will  sign  the  acceptances"  (sic)  "but  I  think  the  contract  is 
as  hinging  on  me  as  it  is  on  them,  but  rather  have  any  hard 
•words  about  it  rather  sign  them,  for  I  intend  paying  for 
what  I  buy  without  having  any  hard  words.  Hope  this  will 
be  satisfactory.     Yours  truly,  E.  E.  Roberts,  Agent." 

The  respondent  gave  the  acceptances  deliberately  after 
some  controversy.  The  direct  evidence  is  that  the  assign- 
ment was  made  before  maturity,  without  notice  to  the 
assignee,  and  that,  now  that  they  are  due,  the  acceptor  can- 
not raise  an  issue  as  to  the  time  of  the  assignment  and  notice 
of  a  failure  of  consideration  by  saying  **I  think'*  the  letter 
of  the  attorney  referred  to  the  note  due  in  March.  The 
two  acceptances  were  based  upon  the  same  transaction. 
This  Court  is  of  the  opinion,  and  so  holds,  that  the  letter  of 
July  6th  does  not  contain  any  statement  from  which  an 
inference  could  be  drawn  that  the  plaintiff  was  not  a  pur- 
chaser for  value,  before  maturity,  without  notice.  This  is 
a  very  much  stronger  case  than  Bank  v,  Stackhouse,  91  S. 
C.  455,  74  S.  E.  977,  40  L.  R.  A.  (N.  S.)  454. 

There  is  nothing  in  the  case  to  show  that  Mrs.  Mary  E. 
Roberts,  as  administrator,  had  authority  to  continue  the 
business  of  her  intestate  husband.  The  judgment,  there- 
fore, could  only  be  against  Mrs.  Roberts  individually. 
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Wills— Remainder  Undisposed  Of.— A  testator,  having  two  sons  and  h 
daugliter,  by  tlie  second  and  tliird  items  of  his  will  gave  portions  to 
the  sons,  and  by  the  fourth  item  undertook  to  provide  for  his 
daughter.  In  the  second  item  he  declared,  "After  the  payment  of  all 
my  just  debts  I  dispose  of  all  my  estate,  real  and  personal,  as  fol- 
lows." By  the  fourth  item  he  devised  a  tract  of  land  to  his  sons  ia 
trust  for  his  daughter,  and  at  her  death  for  the  use  and  benefit  of 
her  husband  for  his  life,  should  be  outlive  her,  *the  said  tract  *  * 
being  intended  to  be  set  apart  as  a  fund  for  the  certain  support  of 
my  daughter  *  ♦  *  and  her  children,"  and  provided  that  after  the 
death  of  his  daughter  and  her  husband,  should  they  leave  no  child 
or  children  who  should  reach  21  years  of  age  or  marry,  then  the  land 
(calling  it  "the  portion  of  my  daughter")  should  go  to  testator's 
two  sons  in  fee,  but  there  were  no  words  following  this  provision 
showing  what  should  become  of  the  land  should  there  be  a  child  or 
children  surviving  who  should  be  21  years  of  age  or  married.  The 
daughter  and  her  husband  died,  and  were  survived  by  a  child,  who 
attained  21  years  before  suit.  Civ.  Code  1912,  sec.  8671,  provides  that 
no  words  of  limitation  shall  be  necessary  to  convey  an  estate  in  fee 
simple  by  devise,  but  every  gift  of  land  by  devise  shall  be  considered 
as  a  gift  in  fee  simple,  unless  such  construction  shall  be  inconsistent 
with  testator's  will,  expressed  or  implied.  Held,  in  view  of  Uie 
statute,  that  the  daughter  took  an  absolute  estate  and  her  child  took 
by  inheritance  from  her  or  as  her  heir;  it  being  testator's  apparent 
intention  to  dispose  of  all  his  estate. 

Before  Memminger,  J.,  Charleston,  December  4,  1917. 
Affirmed. 

Action  by  Eliza  A.  Williams  against  C.  Deas  Gadsden. 
From  judgment  for  plaintiff,  defendant  appeals.  Defend- 
ant's exceptions  are  as  follows : 

( 1 )  That  his  Honor  erred  in  construing  the  will  of  Paul 
C.  Grimball  to  the  effect  that  the  plaintiff,  Eliza  A.  Williams, 
took  title  in  fee  to  his  "Waterloo  Plantation,"  upon  the  death 
of  her  father,  Robert  C.  McFaddin,  the  survivor  of  the  life 
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sion  of  the  title  of  the  said  ''Waterloo  Plantation''  upon  the 
death  of  Robert  C.  McFaddin,  leaving  a  child,  the  issue  of 
his  marriage  with  Pauline  C.  Grimball,  who  attained  the  age 
of  21  years,  and  was  married  before  his  death. 

(2)  That  his  Honor  erred  in  holding  an  estate  in  fee  in 
Eliza  A.  Williams  in  view  of  the  fact  that  said  will  makes 
absolutely  no  provision  for  the  vesting  of  the  estate  in  the 
child  or  children  of  Pauline  McFaddin  in  case  a  child  or 
children  survive  the  said  Pauline  or  Robert  C.  McFaddin 
and  reach  the  age  of  21  years  or  married,  and  that  the  said 
Paul  C.  Grimball  therefore  died  intestate  as  to  the  remain- 
der in  said  estate  under  the  conditions  which  actually  hap- 
pened. 

The  parts  of  the  will  of  Paul  Chaplin  Grimball  ordered 
reported  are  as  follows : 

State  of  South  Carolina,  Charleston  District. 

I,  Paul  Chaplin  Grimball,  of  John's  Island,  district  and 
State  aforesaid,  do  hereby  make  and  declare  this  to  be  my 
last  will  and  testament : 

Fourth.  I  give  and  bequeath  to  my  sons,  Isaac  I*.  Grim- 
ball and  Thomas  H.  Grimball,  my  tract  of  land  on  John's 
Island,  known  as  "Waterloo,"  and  the  tract  of  pine  land 
belonging  to  it  for  fencing  and  firewood,  containing  together 
about  one  thousand  acres,  and  the  following  negroes  (thirty- 
eight  negroes,  naming  them),  together  with  one-third  of  my 
house  and  yard  negroes,  to  be  held  in  trust  for  my  daughter, 
Pauline,  wife  of  Robert  C.  McFaddin,  and  at  her  death  for 
the  use  and  benefit  of  her  said  husband,  Robert  C.  McFad- 
din, during  the  term  of  his  natural  life,  should  he  outlive 
Tier,  subject,  however,  to  the  conditions  and  restrictions  men- 
tioned hereafter,  the  said  tracts  of  land  and  negroes  being 
intended  to  be  set  apart  as  a  fund  for  the  certain  support  of 
my  daughter,  Pauline,  and  her  children,  and  shall  not  be 
liable  in  any  form  or  manner  for  the  debts,  liabilities,  or 
•contracts  of  her  said  husband,  Robert  C.  McFaddin,  nor  of 
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any  person  or  persons  whatsoever  during  her  lifetime  or  the 
Hfetime  of  her  said  husband,  nor  shall  the  plantation 
**Waterloo''  be  sold  or  exchanged,  or  the  negroes  removed 
or  hired  separately  from  the  said  plantation  without  the 
consent  of  both  trustees  in  writing  and  by  order  of  any 
Court  of  law  having  competent  jurisdiction.  And  I  hereby 
constitute  and  appoint  my  sons,  Isaac  P.  Grimball  and 
Thomas  H.  Grimball,  trustees  with  full  power  and  authority 
to  act,  and  I  desire  my  said  sons  as  trustees  to  put  my  daugh- 
ter, Pauline,  and  her  husband,  Robert  C.  McFaddin,  in  pos- 
session of  said  land  and  negroes  as  soon  as  my  estate  can  be 
conveniently  settled,  and  to  allow  them  the  management  and 
control  of  said  property  with  the  receipt  and  use  of  the 
income.  If  the  said  Robert  C.  McFaddin  should  not  outlive 
my  daughter,  Pauline,  or  outliving  her,  should  not  leave  at 
the  time  of  his  death  any  child  or  children  by  said  daughter, 
or  leaving  such  child  or  children  by  her,  they  should  die 
unmarried  or  under  the  age  of  twenty-one  years,  or  if  my 
daughter,  Pauline,  should  outlive  her  husband,  the  said 
Robert  C.  McFaddin,  and  die  leaving  no  child  or  children 
by  the  present  or  any  future  marriage,  or  leaving  such  child 
or  children  they  die  unmarried  or  under  the  age  of  twenty- 
one  years,  then  and  in  that  case  I  give  and  bequeath  the  said 
portion  of  my  daughter,  Pauline,  namely,  the  plantation 
•'Waterloo''  and  the  negroes  above  mentioned  to  my  sons^ 
Isaac  P.  Grimball  and  Thomas  H.  Grimball,  their  heirs  and 
assigns  forever. 

Messrs.  Hagood,  Rivers  &  Young,  for  defendant-appel- 
Innt,  cite :  As  to  construction  of  zvill:  61  S.  C.  164;  89  S.  C. 
566. 
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The  Circuit  Court  construed  the  will  of  Paul  Chaplin 
Grimball,  and  the  appeal  is  from  that  construction.  The 
controversy  arises  upon  a  contract  to  sell  and  to  buy  land : 
and  the  defendant,  who  agreed  to  buy,  seems  to  want  only 
the  assurance  of  a  good  title.  The  Circuit  Court  concluded 
the  plaintiff  has  the  fee,  and  in  that  conclusion  we  concur. 

There  are  two  exceptions  which  ought  to  be  reported. 
They  assert  these  postulates :  ( 1 )  That  Paul  died  intestate 
as  to  the  reversion  of  the  title  of  Waterloo  Plantation,  upon 
the  death  of  Robert  leaving  a  child,  etc.;  (2)  that  the  will 
makes  no  provision  for  the  vesting  of  the  estate  in  the  child 
of  Pauline,  in  the  event  a  child  shall  survive  Pauline  or 
Robert,  etc.;  and  that,  therefore,  Paul  died  intestate  as  to 
the  remainder  under  the  conditions  which  actually  happened. 
Let  the  declaratory  words  of  the  will  and  the  fourth  item 
be  reported;  the  balance  of  the  instrument  is  not  relevant. 

The  teseator  had  three  children  who  were  the  objects  of  his 
bounty.  They  were  Isaac  P.,  Thomas  H.,  and  Pauline. 
The  daughter  married  Robt.  C.  McFaddin;  then  she  died, 
afterwards  he  died,  and  one  child,  the  plaintiff,  survives,  and 
is  21  years  old,  and  claims  to  own  Waterloo  Plantation. 

By  the  second  and  third  items  of  the  will  the  testator  gave 
portions  to  the  sons,  and  by  the  fourth  item  he  undertook  to 
provide  for  the  daughter.  The  controversy  arises  upon  a 
construction  of  that  item.  It  is  true  that  a  testator's  inten- 
tions are  to  be  gathered  from  the  language  he  has  used ;  and 
the  instant  case  is  no  exception  to  that  rule.  But  there  are 
other  rules,  too,  so  well  established  that  there  is  no  need  to 
cite  authority.  They  are:  (1)  A  testator  ordinarily  sets 
out  to  dispose  of  his  full  title,  with  no  intention  that  there 
shall  be  a  reversion  of  title;  (2)  the  intention  of  the  testator 
is  to  be  gathered  by  a  consideration  of  the  entire  instrument ; 
(3)  a  testator's  intention  needs  not  to  be  expressed  in  tech- 
nical terms,  so  that  a  will  may  create  an  absolute  estate  with- 
out the  use  of  the  word  "heirs."     It  is  reasonably  manifest 
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from  the  entire  instrument  that  the  testator  intended  to 
wholly  dispose  of  his  title.     In  the  second  item  he  declared : 

"After  the  payment  of  all  my  just  debts  I  dispose  of  all 
my  estate,  real  and  personal,  as  follows." 

By  the  second  and  third  items  he  plainly  and  in  technical 
terms  gave  absolute  estates  to  his  two  sons.  And  by  the 
last  clause  of  item  4,  upon  a  suggested  event  happening 
after  his  death,  he  undertook  to  limit  an  absolute  estate  in 
Waterloo  to  Isaac  and  Thomas.  It  is  also  reasonably  mani- 
fest from  the  whole  instrument  that  the  testator  gave  Water- 
loo to  Pauline  absolutely,  but  not  by  the  use  of  technical 
words.     He  declared : 

"I  give  and  bequeath  to  my  sons,  Isaac  and  Thomas,  my 
tract  of  land  *  *  *  known  as  Waterloo  *  *  *  in  trust  for 
my  daughter,  Pauline,  wife  of  Robert,  *  *  *  the  said  tract 
of  land  *  *  *  being  intended  to  be  set  apart  as  a  fund  for 
the  certain  support  of  my  daughter,  Pauline,  and  her  chil- 
dren." 

And  near  the  close  of  the  same  items  the  testator  describes 
the  property  therein  referred  to  as  "the  portion  of  my 
daughter,  Pauline."  The  language  so  quoted  is  sufficient 
to  create  an  absolute  estate  in  Pauline,  and  there  would  be 
no  question  about  it  but  for  the  use  of  other  language  in  the 
same  item  4.  Section  3571,  Code  of  Laws.  That  other 
language  has  reference  to  two  other  beneficiaries,  Robert, 
the  son-in-law,  and  Isaac  and  Thomas,  the  sons.  But  the 
gift  to  Robert,  if  effective,  is  of  the  "use  and  benefit,"  and 
it  is  only  a  parenthetical  disposition.  The  property  was 
Pauline's  by  the  first  grant;  and  the  testator  then  directed 
in  effect  that  if  Robert  should  survive  her,  then  he  should 
have  the  use  of  it  so  long  as  he  lived.  The  validity  of  his 
interest  is  not  in  issue.  The  limitation  to  Isaac  and  Thomas 
was  to  take  effect  in  them  only  in  the  event  Pauline  left  no 
child.  Pauline  did  leave  a  child,  and  there  is  plainly  by  the 
very  words  of  the  will  no  chance  for  Isaac  and  Thomas  to 
take. 
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There  is  no  need,  therefore,  to  inquire  if  the  limitation 
over  to  them  upon  any  subsequent  event  was  effective  after 
the  absolute  estate  had  been  already  devised  to  Pauline. 
There  was  no  limitation  over  to  the  child  of  Pauline  in  the 
event  there  should  be  such  a  child.  Pauline  took  the  abso- 
lute estate  by  the  words  we  first  quoted,  and  the  plaintiff 
takes  by  inheritance  from  her,  or,  as  her  heir.  We  have 
not  thought  it  necessary  to  characterize  Pauline's  title  by  a 
name;  we  have  only  stated  its  essential  nature  manifest  from 
the  testator's  words. 

The  conclusion  reached  by  the  Circuit  Court  is  affirmed. 


9917 

WJLLIAMS  V.  WORKING  BENEVOLENT  STATE  GRAND  LODGE 
OF  SOUTH  CAROLINA. 

(95  S.  E.  617.) 

1.  Pabties — Demurreb — ^Defect  or  Paeties. — When  it  appears  on  the 
face  of  the  complaint  that  there  is  a  defect  of  parties,  defendant  may 
demur  thereto. 

2.  Parties — Demurrer — Defect  of  Parties  Plaiktiff. — In  an  action 
against  a  fraternal  order  by  one  beneficiary,  where  the  com- 
plaint was  meager  in  the  statement  of  essential  and  relevant  mat- 
ter, and  it  did  not  apear  to  whom  the  insurance  money  by  the  con- 
tract was  payable,  whether  to  the  heirs,  t>eneficiaries,  or  legal  repre- 
sentatives of  the  members,  defect  in  parties  plaintiff  did  not  appear 
on  the  face  of  the  complaint,  and  defendant  was  not  bound  to  demur 
thereto. 

8.  Parties — Failure  to  Demur  or  Answer — Waiver  of  Defect — Stat- 
ute.— Where  defendant  did  not  plead  defect  of  parties  plaintiff  by 
demurring  to  the  complaint  or  by  answer,  it  is  deemed  to  have  waived 
the  same  by  Code  Civ.  Proc.  1912,  sec.  198. 

4.  Parties — Defect  of  Parties  Plaintiff — Insurance  Beneficiaries — 
Joiner. — One  beneficiary  of  a  member  of  a  fraternal  order,  on  proper 
objection  by  the  order,  should  not  have  been  allowed  to  split  up  the 
remedy  against  it  by  suit  for  her  share,  leaving  the  other  beneficiary 
to  sue  for  hers;  if  two  had  an  interest  in  the  contract  of  insurance, 
the  two  should  have  joined  as  plaintiffs,  and  the  Court  should  havr 
directed  that  by  order  instead  of  dismissing  the  cause. 
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6.  Insurance — Fraternal  Insurance — EvroENCE. — In  an  action  against 
a  fraternal  order  by  one  beneficiary  of  a  member  thereof,  testimony 
of  the  order's  custom  as  to  the  payment  of  death  benefits  was  properly 
excluded  as  irrelevant;  the  by-law  of  the  order  fixing  the  beneficiary's 
identity  and  limiting  her  right,  and  both  parties  being  bound  by  it. 

tf.  Insurance — Fraternal  Insurance — Custom  as  to  Payment — Con- 
flict With  By-Laws. — The  custom  of  a  fraternal  order  as  to  the 
payment  of  death  benefits,  contrary  to  the  contract  between  itself 
and  a  member,  embodied  in  a  by-law,  would  be  no  defense  to  a  sub- 
sequent claim  made  against  the  order  by  another  admitted  bene- 
ficiary. 

7.  Parties — Amendment — Statute. — In  an  action  against  a  fraternal 
order  by  one  beneficiary  of  a  member,  where  the  Court  granted  non- 
suit for  defect  of  parties  plaintiff,  in  that  other  heir  or  beneficiary 
was  not  joined,  it  properly  refused  to  allow  plaintiff  to  amend  by 
making  her  trustee  for  the  member's  heirs  at  law;  there  being  no  evi- 
dence she  was  such  for  the  other  heir  at  law,  while  actions,  by  Code 
Civ.  Proc.  1912,  sec.  160,  must  be  prosecuted  in  name  of  the  real 
party  in  interest. 

Before  Rice,  J.,  Anderson,  Spring  term,  1917.  Re- 
versed. 

Action  by  Rose  Williams  against  the  Working  Benevolent 
State  Grand  Lodge  of  South  Carolina.  From  an  order  of 
nonsuit,  plaintiff  appeals. 

The  five  exceptions  directed  to  be  reported  were  as  fol- 
lows : 

( 1 )  Because  it  was  error  for  the  Court  to  grant  a  non- 
suit on  the  ground  of  defect  of  parties  when  the  question  had 
not  been  raised  by  demurrer  or  answer.  It  being  submitted 
that  since  the  alleged  defect  was  not  raised  by  answer  or 
demurrer,  it  is  deemed  to  have  been  waived. 

(2)  Because  it  was  error  to  grant  a  nonsuit  when  it 
appeared  that  the  plaintiff  was  entitled  to  some  relief.  It 
is  submitted  that  even  conceding  that  the  benefit  was  payable 
to  the  heirs  at  law,  it  was  proven  that  plaintiff  was  an  heir  at 
law,  and  as  such  entitled  to  something,  if  not  all  of  the  death 
benefit. 

(3)  Because  it  was  error  to  exclude  testimony  of  the  cus- 
tom of  defendant  as  to  payment  of  death  benefits.     It  being 
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uibmitted  that  it  was  relevant  and  material  on  the  question 
of  waiver  and  in  corroboration  of  the  agreement  of  the 
officer  who  stated  that  the  claim  would  be  paid  to  defendant. 

(4)  Because  there  was  some  evidence  that  plaintiff  was 
the  sole  beneficiary,  and  the  weight  of  it  was  for  the  jury. 

(5)  Error  in  refusing  to  allow  plaintiff  to  amend  when 
motion  was  made. 

Mr,  Leon  L.  Rice,  for  appellant,  submits :  The  judgment 
in  this  case  ought  to  be  reversed,  nonsuit  was  granted  on  the 
single  ground  that  there  was  a  defect  of  parties  plaintiff. 
This  question  could  only  be  raised  by  demurrer  and  there 
was  none:  Code  of  Procedure,  sections  104-8;  60  S.  C.  40; 
83  S.  C.  534;  72  S.  C.  42;  65  S.  C.  105;  78  S.  C.  430;  54  S. 
C.  203.  An  order  of  nonsuit  cannot  be  sustained  on  grounds 
other  than  those  on  which  it  zvas  granted:  107  S.  C.  367;  78 
S.  C.  127.  As  to  waiver:  14  R.  C.  L.  1195;  16  A.  D.  R. 
552;  54  S.  C.  599.  Nonsuit  is  improper  where  plaintiff  is 
entitled  to  any  relief:  46  S.  C.  133. 

Mr.  J.  J.  McSwain,  for  respondent,  makes  no  citations. 

March  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Appeal  by  the  plaintiff  from  an  order  of  nonsuit  "for 
defect  of  parties.*' 

These  are  the  circumstances  of  the  transaction  as  revealed 
by  the  testimony :  The  persons,  save,  of  course,  the  corpora- 
tions, are  all  negroes ;  George  belonged  to  the  Golden  Light 
Lodge,  a  subordinate  of  the  Working  Benevolent  State 
Grand  Lodge  of  South  Carolina;  the  Golden  Light  was  "sus- 
pended" by  the  Grand  Lodge,  up  to  which  event  George  was 
"paid  up;''  to  the  Golden  Light  thereafter  George  paid  no 
dues  up  to  the  time  of  his  death;  after  George's  death  the 
Golden  Light  was  restored  to  fellowship,  with  the  Grand 
Lodge;  a  Grand  Lodge  officer  then  said  that  the  Golden 
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Light's  suspension  was  due  to  the  fault  of  the  Grand  Lodge, 
and  that  officer  then  promised  to  pay  the  plaintiff's  claim, 
but  the  Grand  Lodge  refused  payment;  George  left  as  his 
heirs  at  law  his  wife,  the  plaintiff,  and  one  child. 

A  by-law  of  the  Grand  Lodge  provides  : 

"When  a  member  of  a  subordinate  lodge  of  the  Working 
Benevolent  State  Grand  Lodge  shall  die,  on  his  death  or  her 
death,  his  heirs,  beneficiaries,  or  l^gal  representatives  shall 
be  entitled  to  the  sum  of  $100,  to  be  paid  within  90  days 
after  the  date  of  receiving  the  notice  of  the  death  of  said 
member,  subject  to  the  following  conditions:  That  said 
brother  or  sister,  at  time  of  his  or  her  death,  was  financial 
with  his  or  her  lodge  and  the  records  of  the  lodge  to  which 
he  or  she  belonged  as  well  as  the  Grand  Lodge  certifying  the 
same,  and  providing  his  or  her  lodge  is  in  good  standing 
with  Grand  Lodge,  with  all  claims  that  are  due  paid." 

We  express  no  opinion  about  the  force  of  the  contract 
alleged;  no  such  question  was  made  below  or  here,  so  far 
as  the  record  shows. 

There  are  five  exceptions.  Let  them  be  reported.  We 
consider  them  briefly  and  in  their  order : 

1.  It  is  true  that,  when  it  appears  upon  the  face  of  the 
complaint  that  there  is  a  defect  of  parties,  the  defendant  may 
demur  thereto,  and  in  the  instant  case  there  was  no  demur- 
rer.    But  the  complaint  is  of  the  meagerest  sort  in 
1,2     the  statement  of  essential  and  relevant  matter;  it 
does  not  appear  from  that  document  to  whom  the 
insurance  money,  by  the  words  of  the  contract,  was  payable, 
whether  to  "the  heirs,  beneficiaries,  or  legal  representatives" 
of  George.     The  complaint  does  not  allege  how  the  contract 
of  insurance  was  evidenced,  or  the  terms  of  it.     The  defend- 
ant, therefore,  was  not  bound  to  demur,  and  for  the  reason 
the  defect  in  parties  did  not  appear  on  the  face  of  the  com- 
plaint. 
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But  the  defendant  might  still  have  pleaded  the  defect  of 
parties  by  answer.     It  did  not  do  that,  and,  having 

3  failed  in  that,  it  "is  deemed  to  have  waived  the  same.'^ 
Code,  sec.   198.     The  first  exception  is,  therefore, 

good. 

2.  The  plaintiff,  it  is  true,  upon  proper  objection  ought 
not  to  have  been  allowed  to  split  up  the  remedy,  suing  for 
her  share  and  leaving  the  other  beneficiary  to  sue  for  her 

share ;  that  sort  of  procedure  is  unjust  to  the  defend- 

4  ant.     If  two  had  an  interest  in  the  contract  of  insur- 
ance, then  two  ought  to  have  joined  as  plaintiffs;  and 

the  Court  ought  to  have  directed  that  by  order  instead  of  a 
dismissal  of  the  cause.  The  second  exception  is,  therefore, 
sustained. 

3.  The  testimony  tendered  by  the  plaintiff  to  show  cus- 
tom was  incompetent.  The  by-law  of  the  company  fixed 
the  identity  of  the  beneficiary  and  limited  her  right;  and 

both  plaintiff  and  defendant  were  bound  by  it.  The 
5,  6  question  put  by  the  plaintiff  was  ( 1 )  about  the  cus- 
tom of  the  Grand  Lodge  (2)  as  to  payment  to  the 
wife  or  husband  (3)  of  death  benefits.  But  such  a  custom 
against  the  contract,  if  practiced,  would  be  no  defense  to  a 
subsequent  claim  made  against  the  Grand  Lodge  by  another 
admitted  beneficiary.  The  Grand  Lodge  by  an  act  of  such 
duplicity  could  not  excuse  itself  to  other  beneficiaries  who 
were  entitled.  Its  practice  or  custom  was,  therefore,  irrele- 
vant because  without  right.  The  third  exception  is,  there- 
fore, of  no  force. 

4.  There  was  no  testimony  from  which  a  reasonable 
inference  might  be  drawn  that  the  plaintiff  was  George's 
sole  heir  at  law ;  and  the  fourth  exception  is  overruled. 

5.  The  amendment  proposed  by  the  plaintiff  after  the 
Court  had  granted  the  motion  for  nonsuit  was  properly 
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refused.     There  was  no  evidence  that  the  plaintiff  was  trus- 
tee  for  the  other  heir  at  law.     Actions  must  be 
7     "prosecuted  in  the  name  of  the  real  party  in  interest." 
Section    160,   Code   Proc.     Section   162  permits   a 
modification  of  that  rule  when  the  plaintiff  is  in  fact  a  trus- 
tee for  other  parties  in  interest. 

The  cause  is  remanded  for  trial  on  the  merits,  with  the 
right  reserved  to  either  party  to  amend  the  pleadings  (on 
proper  notice)  as  they  may  be  advised  to  do,  by  the  addition 
of  new  parties  or  by  new  allegations. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Fraser  concur. 

Mr.  Justice  Hydrick  did  not  sit. 


9818 

McLENDON  v.  HAMPTON  COTTON  MILLS. 
(95  S.  E.  781.) 

1.  Neolioence  —  Proximate  Cause. — Negligence  in  having  defective 
places  in  a  fence  around  a  reservoir  could  not  be  the  proximate  cause 
of  drowning  of  a  child  who  climbed  over  it  where  it  was  in  good  con- 
dition. 

2.  NEOLiGEifCE — Places  Attractive  to  Children. — The  purpose  of  the 
rule  that  dangerous  places  attractive  to  children  should  be  guarded 
is  to  save  the  child  of  ordinary  normal  instincts  and  training,  and 
safeguards  need  not  be  such  that  an  abnormally  mischievous  and 
disobedient  child  could  not  overcome  them. 

8.  Negligekce — Places  Attractive  to  Children. — A  mill  company 
maintaining  a  four-foot  woven  wire  fence  around  a  reservoir,  though 
easy  to  climb,  maintaining  a  sufficient  safeguard,  and  was  not  liable 
for  the  death  by  drowning  of  six-year-old  child  who  climbed  over 
the  fence. 

Before    DeVore,    J.,    Richland,    Summer    term,    1917. 
Reversed. 

Action  by  H.  C.  McLendon,  as  administrator  of  the  estate 
of  V^ictor  McLendon,  deceased,  against  the  Hampton  Cot- 
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ton  Mills  Company.     Judgment  for  plaintiff,  and  defendant 
appeals. 

Messrs.  Haynsworth  &  Haynsworth,  R.  B.  Herbert  and 
William  Elliott,  for  appellant,  cite :  As  to  error  in  not  direct- 
ing nonsuit  on  the  ground  that  there  was  no  eindence  of 
negligence  on  the  part  of  defendant:  6  Am.  Negligence 
Rep.,  p.  74;  25  S.  C.  29;  78  S.  C.  10;  56  Am.  St.  Rep.  106; 
150  U.  S.  262;  14  Supreme  Court  619;  38  L.  Ed.  434;  154 
111.  141;  30  N.  E.  484;  27  L.  R.  A.  206;  45  Am.  St.  Rep. 
114;  90  S.  E.  445;  154  Pacific  442;  60  Kansas  217;  56 
Pacific  4;  44  L.  R.  A.  655;  54  L.  R.  A.  284;  95  S.  C.  230; 
113  Ga.  398;  39  S.  E.  82;  54  L.  R.  A.  314;  73  Minn.  S3; 
75  N.  W.  735;  42  L.  R.  A.  288;  72  Am.  St.  Rep.  597;  134 
Mo.  641;  36  S.  W.  659;  33  L.  R.  A.  755;  56  Am.  St.  Rep. 
543 ;  91  Tex.  60;  30  L.  R.  A.  573;  41  S.  W.  62;  66  Am.  St. 
Rep.  856;-45  Neb.  467;  63  N.  W.  915,  129,  395;  1 11  S.  W. 
712;  18  L.  R.  A.  (N.  S.)  179;  130  Am.  St.  Rep.  469;  38 
Wash.  331;  107  Am.  St.  Rep.  847;  80  Pac.  537;  115  Cal. 
345;  47  Pac.  113,  598;  56  Am.  St.  Rep.  106;  100  Pac.  441 ; 
159  Wis.  83;  49  N.  W.  760;  27  App.  Cases  (D.  C.)  154;  5 
L.  R.  A.  (N.  S.)  263;  7  Ann.  Cases  195;  115  Cal.  345;  47 
Pac.  113,  598;  56  Am.  St.  Rep.  106;  105  Miss.  636;  63 
South.  185;  47  L.  R.  A.  (N.  S.)  1101;  73  Minn.  53;  75  N. 
W.  735;  42  L.  R.  A.  288;  72  Am.  St.  Rep.  597;  154  111. 
141 ;  39  N.  E.  484;  27  L.  R.  A.  206;  45  Am.  St.  Rep.  114; 
29  Cyc.  464;  131  Mich.  571 ;  92  N.  W.  38;  7  Miso.  (N.  Y.) 
272;  27  N.  Y.  Suppl.  891.  As  to  charging  jury  that  it  was 
the  duty  of  defendant  to  safeguard  reservoir  in  such  a  way 
that  it  would  be  a  protection  against  causing  injury  or  dam- 
age to  children:  154  Pac.  Rep.  141 ;  90  S.  E.  943^  25  S.  C. 
24.  As  to  refusal  to  allow  testimony  as  to  what  like  com- 
panies did  with  like  reservoirs:  104  Ams.  Stat.  Reports  665 ; 
107  U.  S.  545;  16  L.  R.  A.  (N.  S.)  128;  27  L.  R.  A.  (N. 
S.)  181 ;  Wigmore  on  Evidence,  sec.  461. 

Messrs.  Whiting  &  Baker,  for  plaintiff-respondent,  cite: 
As  to  refusal  to  grant  nonsuit:  90  S.  C.  417;  104  S.  C.  30; 
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98  S.  C.  129;  95  S.  C.  230-236;  78  S.  C.  10;  18  Am.  St. 
Rep.  393 ;  168  N.  C.  229;  84  S.  E.  388;  L.  R.  A.  1915d,  850 
Chamberlain  on  the  Modem  Law  of  Evidence  3152-3209 
29  Am.  St.  Rep.  534;  57  Am.  St.  Rep.  897;  65  Mo.  502 
22  Am.  St.  Rep.  172;  92  Am.  Dec.  601-605;  200  111.  425 
6  N.  E.  1086;  73  N.  E.  787;  60  S.  C.  168;  61  S.  C.  488;  67 
S.  C.  194;  74  S.  C.  142;  98  S.  C.  130;  76  S.  C.  287;  25  S.  C. 
24,  31 ;  69  C.  C.  A.  545;  Abbott's  Mode  of  Proving  Facts, 
pp.  204,  205;  25  C.  C.  A.  225;  23  L.  Ed.  362;  30  Am.  St. 
Rep.  500;  20  Am.  St.  Rep.  39;  57  Am.  St.  Rep.  898 

October  10,  1917. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Defendant  appeals  from  judgment  for  plaintiff  for  $5,000 
damages  for  the  death  of  plaintiff's  infant  son  by  drowning 
in  a  reservoir  built  by  defendant  for  the  storage  of  water 
used  in  the  operation  of  its  cotton  mill. 

Plaintiff  was  an  employee  of  defendant,  and  resided  in 
the  mill  village  several  hundred  yards  from  the  reservoir. 
In  August,  1915,  his  little  boy,  Victor,  who  was  six  years 
and  ten  months  old,  and  several  other  boys  were  passing  the 
reservoir,  when  Victor  proposed  to  them  that  they  climb 
over  the  fence  surrounding  it  and  go  in  wading.  They  did 
so,  and  Victor  stepped  into  a  deep  place  and  was  drowned. 

The  liability  of  defendant  is  put  upon  the  ground  that  the 
reservoir  was  not  properly  safeguarded.  There  is  no  dis- 
pute about  the  material  facts.  The  reservoir  was  sur- 
rounded by  a  fence,  between  four  and  five  feet  high,  built  of 
farm  wire,  with  meshes  about  three  inches  in  size  at  the  bot- 
tom and  increasing  in  size  to  the  top.  It  had  a  wide  plank 
for  a  baseboard  and  a  2x4  scantling  for  a  top  rail.  It  stood 
on  the  top  of  a  sloping  embankment  six  or  eight  feet  high, 
which  made  the  retaining  wall  of  the  reservoir.  It  was  easy 
for  a  boy  of  Victor's  age  to  approach  and  climp  over  the 
fence.     But  it  was  generally  understood  by  the  children  of 
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the  village  that  they  were  not  allowed  to  go  inside  the  inclo- 
sure;  and,  while  there  were  occasional  violations  of  this 
prohibition,  whenever  children  were  seen  inside  the  fence 
they  were  driven  out  by  the  company's  watchman,  who  was 
also  the  village  policeman,  or  by  other  employees  who  saw 
them.  About  three  weeks  before  the  accident,  plaintiff  saw 
some  boys  in  there  fishing,  and  took  the  occasion  to  warn 
Victor  never  to  go  in  there. 

There  was  testimony  that  the  wire  had  been  broken  loose 
from  one  of  the  posts  and  pulled  down  so  as  to  make  it 
easier  to  get  over  the  fence  at  that  place,  and  that  there  was 

a  hole  in  the  bottom  of  the  fence  at  another  place 
1     large  enough  for  a  boy  to  get  through,  and  that  the 

gate,  which  was  usually  kept  shut  and  fastened,  was 
occasionally  found  open.  But,  conceding  negligence  in 
these  respects,  it  cannot  affect  the  decision,  for  it  was  not 
the  cause  of  the  injury,  since  the  undisputed  evidence  is  that 
the  boys  climbed  over  the  fence  where  it  was  in  good  condi- 
tion. 

The  question  is  not  whether  defendant  should  have  pro- 
vided a  reasonably  sufficient  safeguard  against  the  proba- 
bility of  injury  resulting  to  children  of  the  village  who  were 
too  young  to  understand  and  appreciate  the  danger  of  going 
into  or  about  the  reservoir.  That  question  was  thoroughly 
considered  and  settled  by  the  decision  of  this  Court  in  Franks 
V.  Cotton  Oil  Co,,  78  S.  C.  10,  58  S.  C.  960,  12  L.  R.  A.  (N. 
S.)  468,  and  the  principle  there  announced  has  been  fol- 
lowed in  several  subsequent  cases.  Hayes  v.  Power  Co., 
95  S.  C.  230,  78  S.  E.  956;  Tucker  v.  Cotton  Mills,  95  S.  C. 
302,  78  S.  E.  890,  and  96  S.  C.  466,  81  S.  E.  182. 

In  the  Franks  and  Tucker  cases,  children  were  drowned 
in  reservoirs  which  were  not  fenced  at  all.  In  the  Hayes 
case,  the  Court  considered  the  question  of  properly  safe- 
guarding against  a  much  greater  danger — wires  carrying  a 
deadly  current  of  electricity  which  were  easily  reached  by 
the  injured  boy  through  a  window  in  the  transformer  house 

1&-109. 
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which  had  been  negligently  left  open.  It  is  not  necessary 
now  to  decide  whether  the  rule  of  the  Franks  and  Tucker 
cases,  which  was  applied  in  thickly  settled  communities, 
should  or  will  be  extended  to  artificial  bodies  of  water  created 
in  sparsely  settled  communities.  For  what  is  and  what  is 
not  negligence  depends  so  much  upon  the  circumstances  that 
no  inflexible  rule  can  be  laid  down  by  which  all  cases  may 
be  determined. 

As  pointed  out  in  the  opinion  in  the  Franks  case,  the  rule 
there  adopted  is  an  exception  to  the  general  rule  applicable 
to  adult  trespassers.     It  is  based  upon  the  just  and  humane 

principle  that  one  who  creates  upon  his  own  premises 
2     a  thing  which  is  naturally  attractive  to  children  and 

at  the  same  time  dangerous  to  them,  or  which, 
although  it  may  not  be  especially  attractive  to  them,  yet  if 
left  exposed  where  they  are  likely  to  come  in  contact  with 
it,  and  their  doing  so  is  fraught  with  obvious  danger  to  them, 
should  anticipate  their  childish  proclivities  and  exercise 
reasonable  care  to  safeguard  them  from  injury  that  other- 
wise would  probably  result.  The  exception  is  made  in  favor 
of  children  of  tender  years,  because  they  are  presumed  to  be 
incapable  of  understanding  and  appreciating  the  dangers 
into  which  they  are  led  by  their  childish  instincts. 

But  though  this  rule  is  just  and  humane,  it  should  not  be 
applied  so  as  to  impose  unreasonable  burdens  or  liabilities 
upon  the  owner  or  occupier  of  land  in  such  cases.  It  does 
not  make  him  an  insurer  of  the  safety  of  his  neighbors'  tres- 
passing children.  He  is  not  bound  to  make  their  trespasses 
or  their  injury  impossible.  If  he  takes  such  measures  or 
precaution  as  an  ordinarily  prudent  person  should  take 
under  the  circumstances,  and  such  as  ought  to  be  sufficient 
to  prevent  injury  to  children  of  normal  instincts,  proclivities, 
and  training,  he  satisfies  the  requirements  of  the  law.  There 
are  some  children  in  nearly  every  community  who  are  abnor- 
mally mischievous  and  disobedient,  who  not  only  defy 
parental  authority,  but  public  authority  as  well,  and  set  at 
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naught  all  reasonable  rules  and  regulations,  and  seek  to 
overcome  every  obstacle  to  the  accomplishment  of  their 
wilful  purposes.  But  the  purpose  of  the  rule  is  to  save  the 
child  of  ordinary  and  normal  instincts  and  training  from 
the  consequences  of  that  inadvertence  or  thoughtlessness 
which  is  natural  to  childhood.  Therefore  the  landowner 
is  not  bound  to  erect  a  barrier  which  no  child  can  overcome, 
but  only  such  as  is  sufficient  to  safeguard  the  child  of  ordi- 
nary and  normal  instincts,  habits  and  training.  No  Court 
would  hold  that  a  boy  who  broke  the  lock  with  which  a  turn- 
table was  locked  and  rode  on  it  to  his  injury  could  recover 
damages  of  the  railroad  company,  because  the  lock  was  not 
such  that  he  could  not  have  broken  it. 

The  fence  erected  by  defendant  in  this  case  was  sufficient 

to  safeguard  the  average  normal  child  of  the  mill  village 

against  the  danger  of  the  reservoir.     It  kept  them  out, 

although  it  was  easy  for  them  to  climb  over  a  fence 

3     one,  two,  three,  or  four  feet  higher.     But  to  hold 

that  the  fence  must  have  been  such  that  a  boy  could 

not  climb  over  it  would  be  to  impose  upon  defendant  the 

duty  of  extraordinary  care  and  the  liability  of  an  insurer; 

and  no  Court  has  yet  extended  the  rule  further  than  to 

require  ordinary  precautions  to  prevent  injury  in  such  cases. 

Defendant's  motion  for  nonsuit  should  have  been  granted. 
This  view  makes  it  unnecessary  to  consider  the  other 
grounds  of  appeal. 

Judgment  reversed. 

Mr.  Chief^  Justice  Gary  and  Mr.  Justice  Fraser  con- 
cur in  the  opinion  of  the  Court. 

Mr.  Justice  Gage  dissenting.  I  cannot  agree  with  the 
majority  opinion,  and  my  conviction  is  so  strong  that  I  have 
a  mind  to  set  down  my  views. 

The  child  in  issue  was  not  yet  seven  years  old  when  he 
met  his  death.  He  was,  therefore,  incapable  of  crime,  even, 
much  less,  of  negligence  and  wantonness,  and  he  was  also 
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incapable  of  observing  danger.  There  is  no  evidence  that 
he  was  headstrong,  and,  if  he  was,  his  tender  years  saved 
him  from  censure  on  that  ground. 

His  father  was  at  work  in  the  mill ;  the  place  the  defend- 
ant wanted  him  to  be.  By  the  laws  of  the  State,  wisely 
enacted,  the  child  could  not  be  in  the  mill.  The  child's 
mother  was  at  the  time  of  the  tragedy  nursing  a  sick  neigh- 
bor woman,  and  she  had  her  three  children  there  with  her ; 
the  deceased  at  first  being  amongst  them. 

The  world  knows,  and  so  do  the  Courts,  that  a  body  of 
water  is  alluring  to  children.  We  have  held  that  in  com- 
munities like  the  instant  one  reservoirs  of  water  ought  to  be 
reasonably  protected  by  the  owners  against  harm  to  children. 
The  fence  around  the  reservoir  in  issue  was  not  such  a  rea- 
sonable safeguard  that  the  Court  was  able  to  say  so ;  it  was 
of  doubtful  character.  H  a  safeguard,  it  was  because  the 
fence  was  notice  to  the  child  or  a  hindrance  to  the  child ;  in 
no  other  respect  could  it  be  a  safeguard.  To  a  child  of  six 
years  it  was  no  notice  at  all ;  the  child  would  not  know  what 
the  fence  was  put  there  for,  except  perhaps  a  thing  to  play 
upon.  To  a  child  six  years  old  it  was  no  hindrance ;  it  was 
rather  an  invitation  to  climb;  it  was  made  of  woven  wire. 

The  fence  was  a  compliance  with  the  letter  of  the  law,  but 
not  at  all  with  its  spirit;  no  witness  definitely  put  it  as  high 
as  five  feet  though  it  was  suceptible  of  exact  measurement; 
no  witness  for  the  defense  fixed  its  height  at  all;  the  wit- 
nesses said  it  was  easy  to  climb.  More  than  that,  the  char- 
acter of  the  fence  and  the  condition  of  it  evidences  the  atti- 
tude of  the  mill  company  towards  it  as  a  reasonably  sufficient 
safeguard.  Some  witnesses  said  the  fence  had  holes  in  it; 
some  said  that  it  was  somewhat  let  down  at  the  top ;  some 
that  the  gate  to  it  was  only  tied  and  was  sometimes  open, 
none  said  it  was  locked;  some  said  calves  were  sometimes 
pastured  in  it  by  the  company's  permission;  the  reservoir 
was  right  across  from  the  company's  office,  and  the  place  of 
the  accident  might  have  been  seen  from  the  office ;  children 
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had  been  seen  within  the  fence  before,  and  had  been  run  out ; 
there  was  a  gangplank  running  from  it's  wall  into  the  reser- 
voir basin  and  over  the  water,  for  what  purpose  it  was  not 
disclosed  but  easy  to  surmise. 

These  circumstances  were  a  sufficient  warrant  for  the 
Court  to  have  submitted  to  the  jury  whether  or  not  the  pro- 
tection of  the  reservoir  was  reasonably  safe  and  intended 
to  be  so,  or  whether  it  was  constructed  and  maintained  as  a 
purely  formal  compliance  with  law. 

Mr.  Justirk  Watts  concurs  in  the  dissenting  opinion  of 
Mr.  Justice  Gage. 


9905 

COLLINS-PLASS  THAYER  CO.  v.  HEWLETT. 

(95  S.  E.  610.) 

1.  Contracts — Breach — Rescisstok — Contikuino  Contracts. — Where  a 
party  to  a  contract  refuses  to  do  what  he  promised  to  do,  there  is  a 
breach  which  gives  the  other  a  cause  of  action,  but  a  breach  at  one 
stage  of  a  continuing  contract  does  not  necessarily  put  an  end  to  the 
whole  contract,  so  that  the  other  could  rescind. 

2.  COKTRACTB CONTINUING   C0NTRACT8 — BrEACH RESCISSION QUESTION 

FOR  Jury. — Whether  refusal  to  ship  an  order  of  sacks  under  a  con- 
tinuing contract,  because  a  former  order  shipped  had  not  been  paid 
for  as  provided  by  the  contract,  was  such  a  breach  as  to  entitle  the 
purchaser  to  rescind  the  whole  contract  heldy  under  the  evidence,  for 
the  jury. 
8.  ComnAcra — Instructions — Construing  Contracto. — Although  the 
duty  rests  on  a  Court  to  construe  a  written  contract,  there  is  no 
need  to  do  so,  where  the  contract  is  plain  and  there  is  no  question  as 
to  its  meaning. 

4.  Trial — Duty  of  Court  to  Declare  the  Law. — In  action  for  breach 
of  a  continuing  contract,  where  defendant  also  claimed  a  breach, 
failure  of  the  Court  to  charge  as  to  the  law  as  to  breaches,  duties, 
and  measure  of  damages  was  error,  under  Const.,  art.  V,  sec.  26, 
making  it  the  duty  of  the  Court  to  declare  the  law,  although  no 
charges  were  requested. 

5.  Appeal  and  Error — Harmless  Error — Instructions. — Although  the 
Court  erred  in  not  declaring  the  law  in  a  case,  as  required  by  Const, 
art.  V,  sec.  26,  it  was  not  reversible  error  where  the  jury  decided 
<!orrectly. 
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Before  Mkmminger,  J.,  Barnwell,  Fall  term,  1916. 
Affirmed. 

Action  by  the  Collins-Plass  Thayer  Company  against 
John  H.  Hewlett.  Judgment  for  plaintiff,  and  defendant 
appeals. 

The  charge  referred  to  in  the  opinion  was  as  follows : 
Mr.  Foreman  and  Gentlemen  of  the  Jury:  This  contro- 
versy is  before  you  for  determination.  You  will  have  in 
the  jury  room  what  is  known  as  the  complaint,  which  sets 
out  the  claims  of  the  plaintiff.  You  will  have  also  the 
answer.  You  will  find  on  the  back  of  that  complaint  that 
a  verdict  has  been  written  before  in  favor  of  the  plaintiff 
for  a  certain  amount  of  money.  It  appears  that  the  case 
came  up  and  there  was  no  answer  put  in  on  behalf  of  Mr. 
Hewlett,  and  they  appeared  before  the  Judge  and  got  a  ver- 
dict, and,  on  the  matter  being  called  to  the  attention  of  the 
Court,  the  Court  set  that  verdict  aside,  and  said  that  the  case 
should  be  tried  before  a  jury.  The  answer  sets  out  the  con- 
tentions of  Hewlett,  and  you  will  have  that  before  you. 

The  questions  in  this  case  are  plain  and  simple.  You  will 
find  in  this  first  cause  of  action  in  the  complaint  that  they 
claim  that  they  entered  into  a  certain  contract  with  Mr.  Hew- 
lett for  the  future  delivery  of  certain  bags  at  the  price,  etc., 
set  out  in  that  contract,  and  that  they  shipped  to  him  one 
shipment  under  that  contract,  and  for  that  he  paid ;  that  they 
shipped  him  a  second  shipment,  under  that  contract,  and  that 
he  did  not  receive  or  pay  for;  that  he  would  not  take  it,  and 
did  not  pay  for  it,  and  they  claim  that  they  lost  thereby 
$225.26  for  the  bags  so  shipped.  They  claim  that  they 
shipped  those  bags  to  him,  and  he  would  not  pay  for  those, 
and  that,  therefore,  he  owes  them  for  those  $225.26,  the 
price  thereof. 
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Now,  in  the  second  cause  of  action,  it  is  claimed  that  not 
only  would  not  Mr.  Hewlett  pay  for  those  bags,  which  they 
claim  that  they  shipped  to  him,  but  that  he  refused  to  order 
out  any  more  bags  under  the  contract  that  they  held  for  the 
rest  of  the  bags  specified  and  set  out  in  the  contract  subject 
to  his  orders,  but  that  he  neglected  or  declined  or  refused  to 
order  them  out,  and,  while  they  were  holding  them  subject 
to  his  order,  that  the  price  of  bags  declined,  and  that  there- 
fore they  lost  the  difference  in  the  price  which  they  had  con- 
tracted to  sell  them  to  Mr.  Hewlett  for  and  the  price  which 
they  could  get  for  them  on  the  market,  and  that  they  would 
have  shipped  them  to  Mr.  Hewlett  had  he  ordered  them  out, 
and  that  that  amounts  to  $1,500. 

Mr.  Hewlett  claims,  on  the  other  hand,  and  you  will  find 
it  set  out  in  the  answer,  that  they  made  him  one  shipment 
under  his  contract,  which  he  sold  to  Mr.  All,  and  that  he 
took  that  shipment  out,  and,  although  he  found  them  not 
to  be  the  dimensions  he  had  agreed  upon,  still  he  paid  for 
them,  and  there  is  no  contest  that  he  paid  for  that  shipment. 
He  says  the  terms  of  the  contract  were,  as  you  will  find  set 
out  in  the  contract,  that  the  goods  were  to  be  shipped  when 
ordered,  with  sight  draft  attached  to  the  bill  of  lading.  Mr. 
Hewlett  claims  to  the  second  shipment  that  they  did  not 
comply  with  that,  in  that  they  varied  from  the  terms  of  the 
contract,  and  would  not  let  him  get  the  second  shipment 
until  he  paid  for  the  first.  He  claims  that  they  had  no  right 
to  make  any  conditions  as  to  the  payment  of  a  previous  ship- 
ment before  any  subsequent  shipment  that  he  afterwards 
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You  will,  therefore,  decide  either  in  favor  of  the  plain- 
tiflf  or  for  the  defendant.  If  you  find  that  the  plaintiff  has 
not  made  out  its  case  by  the  greater  weight  of  the  evidence, 
you  will  find  for  the  defendant.  If  you  find  that  the  plain- 
tiff has  made  out  his  case  by  the  greater  weight  of  the  evi- 
dence, you  will  find  for  the  plaintiff.  Just  say :  "We  find  for 
the  plaintiff*'  so  much  money,  or  "We  find  for  the  defend- 
ant," and  sign  your  name  as  foreman.  That  is  the  whole 
thing.  It  is  for  you  to  decide.  Write  the  verdict  on  the 
back  of  the  paper  marked  "Summons  and  Complaint.'' 
Write  your  verdict  out  in  words  and  not  figures,  if  you  find 
for  the  plaintiff,  or,  "We  find  for  the  defendant,"  if  you  find 
for  the  defendant,  and  sign  your  name  as  foreman,  Mr. 
Foreman. 

You  may  retire. 

The  jury  returned  a  verdict  of  seven  hundred  dollars  for 
plaintiff,  and  defendant  appeals  from  Judge's  refusal  of 
motion  for  nonsuit,  from  charge  to  jury  and  from  refusal  of 
motion  for  nonsuit. 

Mr,  J  as.  M,  Patterson,  for  appellant,  submits :  The  Judges, 
in  charging  juries,  should  declare  the  law:  Constitution, 
1895,  article  V,  sec.  26. 

Messrs.  V.  Seymour  Owens  and  Jos.  A.  Willis,  for 
respondent.  Mr.  Owens  submits :  //  the  defendant  desired 
any  more  specific  instructions  than  were  contained  in  the 
charge  on  any  view  of  the  law,  he  should  have  presented 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  and  recovery  for  breach  of  contract.  The  testi- 
mony tends  to  show  these  circumstances:  The  plaintiff 
resides  in  New  York  and  the  defendant  resides  at  Allendale, 
in  this  State.  They  made  in  the  fall  of  1913  a  contract  in 
writing,  whereby  the  defendant  agreed  to  make  orders  of 
the  plaintiff  for  38,000  bags  in  which  to  pack  fertilizers  at 
Allendale,  and  whereby  the  plaintiff  agreed  to  ship  to  the 
defendant  the  bags  as  they  might  be  ordered.  The  prelimi- 
nary contract  to  sell  and  to  pay  was  made  through  a  Charles- 
ton broker  for  the  plaintiff.  Thereafter  the  transaction  was 
evidenced  by  a  letter  written  by  the  plaintiff  to  the  defend- 
ant, which,  omitting  irrelevant  parts,  reads  thus : 

"We  have  received  your  order  ♦  ♦  *  for  thirty-eight 
thousand  bags  *  *  *  delivered  at  Allendale,  S.  C,  terms 
cash  sight  draft  attached  to  bill  of  lading  *  *  *  fall  or 
spring  delivery." 

This  writing  was  accepted  by  the  defendant,  and  evidences 
the  contract.  Pursuant  thereto  the  defendant  on  2d  of 
February  ordered  3,000  bags,  which  were  shipped  on  Feb- 
ruary 16th  to  him  from  New  York.  The  testimonv  tends 
to  show  that  pa)rment  for  these  bags  was  not  made  pursuant 
■  o  the  letter  of  the  contract,  but  that  the  defendant  got  pos- 
session of  the  bags  February  26th,  and  was  belated  in  paying 
the  draft  drawn  against  them  until  some  12  days  thereafter, 
about  March  10th,  the  testimony  does  not  fix  the  exact  day. 
This  delay  in  pa)rment  gave  rise  to  the  first  occasion  of  dis- 
cord between  the  parties.  On  February  19th  the  defendant 
ordered  out  2,000  bags  more,  and  wired  the  plaintiff  on 
February  27th  to  know  when  they  might  be  expected.  To 
that  wire  the  plaintiff  answered  by  wire  on  March  2d  in 
these  words : 
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**Will  make  no  further  shipment  until  draft  is  paid.  See 
letter." 

— referring  to  the  draft  drawn  against  the  3,000  bags,  and 
above  alluded  to.  The  letter,  to  which  the  telegram  pointed 
the  defendant,  was  written  also  March  2d,  and  it  reads  thus  : 

"Confirming  our  wire,  your  contract  with  us  called  for 
prompt  pa)mient  of  draft  for  bags  as  shipped.  This  you 
have  refused  to  do,  and  we  herewith  notify  you  that  we  will 
n6t  fill  any  further  orders  until  that  draft  is  paid.  Further 
your  contract  standing  does  not  warrant  further  shipments." 

Nevertheless,  the  plaintiff  did  ship  out  to  the  defendant 
the  2,000  bags,  consigned  t.o  the  plaintiff's  order,  with  direc- 
tion to  notify  the  defendant.  But  the  plaintiff  had  advice 
of  the  payment  of  the  first  draft  before,  and  shipment  was 
made.  And  on  the  same  day  the  2,000  bags  were  shipped 
out  (March  10th)  the  plaintiff  wrote  to  the  defendant  a 
letter,  the  relevant  parts  of  which  read  thus : 

"You  made  a  contract  with  us  for  fertilizer  bags,  38,000 
of  them,  and  have  furnished  us  with  orders  for  3,000  only. 
We  shipped  those  out  on  the  16th  of  February,  as  per  your 
directions,  made  draft  to  the  Citizens  Bank  of  Allendale, 
and  that  draft  has  not  yet  been  paid.  We  request  that  you 
take  up  that  draft,  and  we  herewith  notify  you  that  we  stand 
ready  to  fill  the  balance  of  your  order  and  are  waiting  direc- 
tions for  same,  and  we  request  that  you  forward  them." 

No  reference  was  made  in  the  letter  to  the  concurrent  ship- 
ment of  the  2.000  baes:  and  there  is  no  testimonv  that 
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pay  for  them.  We  sent  you  an  order  for  two  thousand  bags 
which  you  did  not  fill,  so  in  the  face  of  such  treatment  as 
this,  we  placed  our  orders  elsewhere  and  will  not  need  the 
bags  that  you  have  for  us." 

The  2,000  bags  were  not  accepted  by  the  defendant.  The 
plaintiff  testified  thereabout  as  follows : 

**We  were  notified,  or  we  found  out  some  time  later,  that 
the  bags  shipped  on  March  10,  1914,  were  at  the  depot  at 
their  destination.  We  were  never  able  to  find  out  what 
became  of  them.  They  may  be  down  there  now  for  all  I 
know.  These  bags  were  shipped  in  accordance  with  the 
contract,  as  far  as  I  know.  When  the  draft  was  not  paid 
we  requested  the  bank  to  return  us  the  bill  of  lading  and 
draft,  which  they  did.'* 

This  recitation  of  the  testimony  is  made  necessary  by  the 
motion  for  nonsuit.  The  action  is  to  recover  the  price  of 
2,000  bags,  which  was  some  $225,  and  the  loss  alleged  to  be 
$1,500,  which  the  plaintiff  had  sustained  on  the  other  33,000 
bags  which  the  defendant  never  ordered  out.  The  defend- 
ant admitted  the  contract,  denied  the  breach  of  it  by  him- 
self, and  alleged  a  breach  of  it  by  the  plaintiff.  The  verdict 
was  $700  for  the  plaintiff. 

There  are  five  exceptions ;  but  we  need  only  consider  the 
two  that  are  vital.  They  are :  ( 1 )  That  a  nonsuit  ought  to 
have  been  granted;  and  (2)  that  the  Court  ought  to  have 
construed  the  contract,  and  ought  to  have  stated  to  the  jury 
the  law  of  the  case.  The  Court  was  right  to  refuse  the 
motion  for  nonsuit.  The  ground  of  the  motion  was:  (1) 
Because  the  plaintiff  had  wrongfully  demanded  payment 
for  the  first  shipment  before  the  second  order  should  be 
filled;  and  (2)  because  the  plaintiff  had  ordered  returned 
to  New  York  the  bill  of  lading  for  the  second  shipment ;  the 
inference  being  that  the  defendant  was  unable,   for  that 
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reason  alone,  to  secure  a  delivery  to  him  of  the  bags.  The 
first  ground  needs  only  to  be  considered,  for  the  second 
ground  depended  wholly  upon  what  credence  the  jury  gave 
to  the  defendant's  testimony  thereabout. 

Coming  to  the  first  ground,  the  contract  was  one  which 
required  successive  and  reciprocal  steps  to  be  taken  by  the 
parties  to  it.  It  was  to  be  performed  throughout  a  whole 
season,  "fall  or  spring."  The  duty  of  the  defendant  was  to 
order  the  bags;  the  duty  of  the  plaintiff  was  to  send  them 
forward;  the  duty  of  the  defendant  was  to  receive  the  bags 
and  pay  cash  for  them.  The  contract  in  its  entirety  involved 
the  sale  of  38,000  bags,  along  through  the  season  in  lots, 
and  the  reciprocal  duties  stated  attached  to  each  lot  as  it 
should  be  shipped  out.  In  the  instant  case  the  controversy 
arose  over  only  2,000  bags ;  not  over  38,000  bags  which  the 
defendant  has  put  in  jeopardy.  The  defendant  seeks  to 
rescind  the  entire  contract  for  38,000  bags  because  the 
plaintiff  halted  on  promptly  shipping  out  2,000  bags,  because 
three  other  thousand,  before  delivered  to  the  defendant,  had 
not  yet  been  paid  for. 

When  a  party  to  a  contract  refuses  to  do  that  which  he 
thereby  promised  to  do,  that  act  constitutes  a  breach  of  the 
contract,  and  gives  the  other  party  a  cause  of  action  for 
that  breach.  But  a  breach  at  one  stage  of  a  continu- 
1  ing  contract,  like  the  instant  one,  does  not  neces- 
sarily put  an  end  to  the  whole  of  the  contract;  that 
is,  entitle  the  other  party  to  rescind  the  entire  contract. 
Bishop  states  the  case  this  way :  "When  parties  have  entered 
into  a  contract  requiring  successive  steps  to  be  taken  by 
each,  if  one  declines  or  is  unable  to  take  his  step  while  the 
other  is  ready  and  willing,  the  latter  may  proceed  against 
the  former  for  damages  by  reason  of  the  breach,  or  in  some, 
not  in  all,  he  may,  should  he  prefer,  rescind  the  contract. 
*  *  *  The  breach  to  justify  a  rescission  must  be  *  *  *  in 
a  substantial  part  and  going  to  the  root  of  the  matter.'* 
Bish.  on  Contracts,  p.  247. 
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In  the  event  of  such  a  rescission,  as  the  defendant  con- 
fessedly undertook  to  do  in  the  instant  case,  "it  becomes  a 
question  of  fact  in  each  case  whether  the  breach  is  entire  or 
partial."    6  R.  C.  L.,  p.  1023. 

The  Court  in  this  case  would  not  have  been  warranted  to 
conclude,  on  the  testimony,  that  the  plaintiff  did  any  act 
which  challenged  the  contract  in  its  entirety;  the  act  speci- 
fied did  not  certainly  do  so.     The  defendant  con- 

2  f essedly  undertook  to  breach  the  entire  contract ;  and 
it  was  an  issue  for  the  jury,  under  the  proper  instruc- 
tions, to  find  whether  the  plaintiff  had  done  any  act  which 
justified  the  defendant's  entire  breach. 

It  is  true  that  the  duty  rests  on  a  Court  to  construe  a 
written  contract.     But  where  a  contract  is  plain  in  its  lan- 
guage, there  is  no  need  to  construe  it.     The  instant 

3  contract  was  of  that  character.     The  appellant  has 
not  suggested  that  he  had  one  view  of  the  instrument 

and  the  respondent  had  another  view.  There  was  never 
any  question  about  what  the  contract  writing  meant. 

Upon  the  last  issue  that  which  suggests  that  it  was  the 

duty  of  the  Court  to  "declare  the  law,"  and  the  Court  failed 

to  do  so,  there  is  room  to  pause.     Article  V,  sec.  26,  Const. 

Let  the  charge  be  reported.     Suppose  the  Court  had 

4  only  read  the  pleadings,  and  then  directed  the  jury : 
"You  will,  therefore,  decide  either  in  favor  of  the 

plaintiff  or  for  the  defendant.  If  you  find  that  the  plaintiff 
has  not  made  out  its  case  by  the  greater  weigth  of  the  evi- 
dence, you  will  find  for  the  defendant.  If  you  find  that 
the  plaintiff  has  made  out  his  case  by  the  greater  weight  of 
the  evidence,  you  will  find  for  the  plaintiff." 

Plainly  that  would  not  have  been  a  compliance  with  the 

direction  of  the  Constitution  to  declare  the  law.     The  law 

is  the  right  of  a  party  arising  out  of  a  state  of  facts.     A 

jury  ought  to  be  instructed  about  what  right  springs 

5  out  of  a  fact  to  be  determined  by  them.     The  jury 
ought  not  to  be  left  to  cut  a  way  through  the  woods 
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with  no  compass  to  guide  it.  It  is  true  a  Court  is  not  bound 
to  charge  all  the  law,  on  every  phase  of  the  case,  at  the  risk 
of  a  reversal  for  a  violation  of  the  Constitution.  It  has 
been  frequently  held  that  a  party  who  desires  a  specific 
charge,  one  not  embraced  in  the  general  charge  of  the  Court, 
ought  to  request  it.  We  think  the  instant  charge  was  hardly 
a  sufficient  compliance  with  the  Constitution.  The  jury 
was  not  instructed  in  what  the  breach  of  a  contract  con- 
sisted, and  the  difference  between  a  partial  breach  and  an 
entire  breach,  and  the  legal  consequences  of  such  breaches, 
and  the  duty  the  plaintiff  owed  to  the  defendant  in  the  event 
of  a  breach  by  the  defendant,  and  the  measure  of  damages 
the  plaintiff  was  entitled  to,  in  the  event  of  recovery.  But 
a  judgment  ought  not  to  be  reversed  unless  it  is  manifestly 
wrong.  To  revert  to  the  metaphor  we  used,  if  the  jury 
has  found  the  right  way  without  a  compass,  then  no  real 
wrong  has  been  done.  The  jury  certainly  did  not  depart 
too  far  Oil  the  side  of  the  plaintiff. 

Contemplation  of  the  testimony,  which  satisfied  the  jury, 
leads  us  to  conclude  that  the  appellant  has  not  been  wronged. 
The  jury  might  have  awarded  a  larger  verdict  against  him 
than  it  did ;  that  it  did  not  do  so  is  no  ground  for  complaint 
by  the  defendant. 

We  are,  therefore,  of  the  opinion  that  the  judgment  must 
l)e  and  is  affirmed. 

Messrs.  Justices  Hvdrick,  Watts  and  Fraser  concur. 
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9894 

ANTHONY  V.  EVE. 

(96  S.  E.  518.) 

1.  Specific  Perfohmance — Discretion  of  Court. — The  enforcement  of 
a  contract  by  specific  performance  rests  in  the  sound  discretion  of  the 
Court,  and  the  exercise  of  such  discretion  will  depend  upon  the  facts 
and  circumstances  of  each  case. 

2.  Specific  Performance  —  Contracts  Enforceable  —  Part  Perform- 
ance.— To  be  entitled  to  specific  performance  of  an  oral  contract 
for  the  sale  of  real  estate,  the  purchaser  must  show  a  clear,  definite 
and  unequivocal  agreement  together  with  acts  of  performance  or 
part  performance. 

8.  Specific  Performance  —  Contracts  Enforceable  —  Fairness  and 
Reasonableness. — A  Court  of  equity  will  not  decree  specific  perform- 
ance unless  the  contract  is  fair,  just,  and  equitable. 

4.  Specific  Performance — Contracts  Enforceable — Mistake  or  Fraud. 
— Equity  will  not  decree  specific  performance  if  the  contract  fails 
to  express  the  true  agreement  of  the  parties  by  reason  of  fraud, 
accident,  or  mistake. 

6.  Specific  Performance — Contracts  Enforceable — Certainty — Fair- 
ness.— As  shown  by  plaintiff's  testimony,  defendant  orally  agreed 
to  sell  him  real  estate  for  $300.  The  contract  fixed  no  definite  time 
for  payment  other  than  that  payment  should  be  made  from  time  to 
time,  with  no  agreement  as  to  the  amount  to  be  paid  each  time. 
Shortly  after  the  agreement  and  before  taking  possession,  plaintiff 
paid  $100  in  the  fall  of  1911,  and  in  1912  he  paid  $6.  There  was  no 
agreement  as  to  who  would  pay  for  the  property  if  plaintiff  died 
before  paying  for  it.  He  was  not  to  insure  the  house,  and  did  not 
keep  it  insured  or  keep  the  taxes  paid.  Held,  that  the  contract  was 
so  vague,  indefinite,  indeterminate,  and  speculative  and  so  inequita- 
ble and  unjust  that  specific  performance  would  not  be  decreed. 

Before  Memminger,  J.,  Barnwell,  Fall  term,  1917. 
Reversed. 

Action  for  specific  performance,  upon  an  alleged  oral 
contract  for  the  sale  of  real  estate.  From  a  decree  in  favor 
of  plaintiff,  defendant  appeals. 

The  following  is  the  master's  report  and  recommenda- 
tions : 

The  undersigned  master,  to  whom  the  above  entitled  action 
was  referred  to  take  the  testimony  and  to  report  the  same 
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with  his  conclusions  of  law  and  of  fact,  begs  leave  to  report 
that  he  has  followed  the  directions  of  the  Court,  and  has 
been  attended  from  time  to  time  by  the  attorneys  for  the 
parties,  and  has  taken  the  testimony  of  witnesses,  which  tes- 
timony is  herewith  submitted. 

The  plaintiff  alleges  in  his  complaint  that  the  defendant 
and  himself  entered  into  an  agreement  whereby  the  defend- 
ant sold  to  the  plaintiff  a  certain  lot  in  the  town  of  Barnwell, 
for  the  sum  and  price  of  $300,  and  upon  which  $100  was 
paid  and  receipted  for,  and  that  the  plaintiff  entered  into 
the  possession  of  the  premises,  under  the  agreement  of  par- 
ties, and  is  in  the  possession,  and  has  made  certain  and 
sundry  improvements  thereon. 

The  defendant,  in  his-  answer,  admits  the  agreement  to 
sell  the  lot  to  the  plaintiff  and  for  the  price  stated,  and  that 
$100  was  paid  on  the  agreement,  and  that  the  plaintiff 
entered  into  possession  and  is  in  possession,  but  alleges  that 
the  agreement  was  verbal  and  made  in  the  year  1908,  and 
not  in  the  year  1911,  as  alleged  in  the  complaint,  and  that 
the  plaintiff  entered  into  possession  under  that  agreement 
on  January  1,  1909,  and  that  the  $300,  by  said  agreement, 
was  fixed  to  be  paid  within  the  period  of  three  years  from 
that  date,  and  that  the  $300  was  to  bear  interest  during  the 
term  at  8  per  cent,  per  annum,  and  the  plaintiff  was  to  pay 
the  taxes;  to  keep  the  premises  in  repair  and  insured  from 
loss  by  fire.  The  answer  further  alleges  the  failure  upon 
the  part  of  the  plaintiff  to  perform  the  said  contract,  in  that 
nothing  has  been  paid  during  the  period  thereon,  except 
$100,  and  that  the  plaintiff  failed  to  pay  the  insurance  and 
taxes,  except  the  sum  of  $5  at  one  time,  and  permitted  the 
policy  of  insurance  to  expire,  and  has  compelled  the  defend- 
ant to  insure  the  premises  of  which  the  plaintiff  has  been  in 
possession,  and  that  he  has  likewise  trespassed  upon  the 
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and  the  time  for  compliance  having  long  since  expired, 
the  plaintiff  refuses  to  deliver  up  the  premises  to  the  defend- 
ant. The  defendant  also  by  way  of  counterclaim  alleges 
the  aforesaid  breach  of  contract  and  damages  to  the  prem- 
ises as  above  stated,  and  claims  the  sum  of  $300  by  way  of 
counterclaim  as  aforesaid,  against  he  plaintiff. 

The  plaintiff  replied  to  the  counterclaim  by  way  of  gen- 
eral denial,  and  likewise  demurs  generally,  all  of  which  will 
more  fully  appear,  reference  being  had  to  the  pleadings  in 
the  cause. 

It  will  be  perceived  from  the  pleadings  and  evidence  in 
the  case  that  upon  its  threshold  the  question  first  to  be  deter- 
mined is  whether  there  has  been  such  a  contract  alleged  or 
established  as  would  enable  the  plaintiff  to  maintain  the 
action  for  specific  performance,  and  this  question  must  first 
be  determined. 

The  plaintiff  and  defendant  both  admit  that  there  was  an 
agreement,  whereby  the  lot  was  to  pass  and  did  pass  into 
possession  of  the  plaintiff,  and  that  the  consideration  was 
$300,  and  that  the  premises  should  be  maintained  in  repair 
and  in  other  minor  particulars  both  parties  concur  to  a  cer- 
tain extent,  but  the  plaintiff  contends  that  there  was  no  defi- 
nite time  in  which  the  $300  should  be  paid,  but  that  it  can 
be  paid  "along,**  practically  as  he  might  see  fit;  whilst  the 
defendant  claims  that  the  contract  was  specifically  to  be 
performed  within  the  term  of  three  years,  and  that  insur- 
ance on  the  house  should  be  paid  by  the  plaintiff,  as  well  as 
the  taxes. 

It  is  clear,  therefore,  that  there  is  not  a  concurrence  in 
the  minds  of  the  two  parties  of  such  a  character  as  would 
render  the  contract  alleged  to  have  been  made  of  such  a 
certain  and  definite  character  in  all  of  its  details,  as  would 
be  understood  and  determined  by  the  Court.  It  is  vague 
and  uncertain  as  to  time  of  performance,  which  is  the  abso- 
lute essential  to  its  being  upheld  by  the  Court,  and  it  seems 
to  me  that  it  comes  directly  within  the  terms  of  the  case  of 


17-109. 


Digitized  by  LjOOQIC 


258  Anthony  v.  Eve. 


Master's  Report.  [  109  S.  C. 


Adams  v.  Power  Co.,  101  S.  C.  178,  85  S.  E.  312,  wherein 
the  Court  defines  what  is  necessary  to  establish  a  contract, 
which  is  enforceable  in  the  Court  of  equity,  under  specific 
performance,  and  the  Court  in  this  case  adopts  the  definition 
of  what  constitutes  such  a  contract  as  is  set  forth  in  Spears 
V.  Long,  32  S.  C.  533,  11  S.  E.  334:  "Without  stopping  to 
inquire  whether  the  contract  in  contention  here  was  or  was 
not  of  a  class  capable  of  being  enforced,  it  was  still  neces- 
sary that  it  should  have  certain  elements  and  incidents  in 
order  to  authorize  a  Court  of  equity  to  compel  its  perform- 
ance. The  Court  cannot  make  a  contract  for  the  parties,  or 
even  complete  an  imperfect  one,  and,  therefore,  it  is  indis- 
pensable that  there  should  be  a  concluded  contract  'certain 
and  explicit.'  As  Mr.  Pomeroy  puts  it:  *The  contract 
must  be  concluded,  certain,  unambiguous,  mutual,  and  upon 
a  valuable  consideration.  It  must  be  perfectly  fair  in  all 
its  parts;  free  from  any  misrepresentation  or  misapprehen- 
sion, fraud,  or  mistake,  imposition,  or  surprise.' " 

In  the  case  at  bar  the  Court  of  equity  is  unable  to  make  a 
contract  for  these  parties,  and  where  it  is  uncertain  and 
ambiguous,  and  the  time  of  performance  appears  to  be  on 
the  part  of  one  entirely  left  to  him,  whilst  on  the  part  of 
the  other  it  was  to  be  performed  in  three  years,  establishes 
the  fact  that  the  minds  of  the  parties  have  never  met  upon 
this  essential  element  of  the  contract.  The  master  is  of  the 
opinion,  therefore,  that  in  this  important  preliminary  con- 
sideration the  plaintiff  is  without  a  right  of  action,  because, 
according  to  his  own  complaint  and  testimony,  an  under- 
standng  was  never  had,  and  the  contract  was  vague,  unde- 
terminate,  speculative,  and  one  in  which  the  Court  would 
have  no  power  of  performance,  except  by  making  a  new 
contract  for  them. 

The  plaintiff  being  required  not  only  to  allege  the  specific 
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and  the  status  existing  at  the  time  of  making  the  contract 
should  be  reinstated  between  the  parties. 

The  defendant's  counterclaim  interposed  in  the  action  for 
the  insurance  premium  paid,  to  wit,  $17.03,  and  the  taxes, 
to  wit,  $32.62,  paid  on  the  premises,  in  the  light  of  the  fact 
that  the  contract  has  been  held  to  be  ineffectual,  should  not 
be  allowed  the  defendant,  because  they  were  charges  made 
upon  the  premises  after  it  was  held  to  have  been  the  defend- 
ant's from  the  inception  of  the  supposed  contract,  under 
which  the  plaintiff  entered  into  possession,  but  the  defendant 
has  a  right  to  the  rental  value  of  the  premises  from  January 
1,  1909,  and  which,  according  to  the  evidence,  and  so  found 
by  me  to  be  reasonable  at  $3  per  month,  which  sums  amoimt 
to  $299  at  the  date  of  this  report.  Upon  this  amount, 
however,  in  equity,  the  plaintiff  should  be  credited  with  the 
sum  of  $99  and  interest  at  7  per  cent,  from  January  6,  1912, 
or  the  sum  of  $126.62,  which  would  leave  a  net  amount  due 
to  the  defendant  by  the  plaintiff  on  his  counterclaim  the  sum 
of  $172.38. 

Recommendations:  The  master,  therefore,  recommends 
to  the  Court  that  a  decree  be  entered  restoring  the  posses- 
sion of  the  premises  to  the  defendant,  and  ordering  the  entry 
of  judgment  in  favor  of  the  defendant  against  the  plaintiff 
for  the  sum  of  $172.38,  being  the  rents  and  profits  or  rental 
value,  $299  of  the  said  premises  for  the  term  mentioned, 
less  $99,  and  interest  thereon,  $126.62. 

Further  recommended  that  inasmuch  as  the  plaintiff  herein 
cannot  be  reached  by  judgment  and  execution  that  the 
defendant  herein  pay  the  costs  and  expenses  of  this  suit. 

The  following  decree  was  rendered : 

After  hearing  argument  upon  the  whole  record  herein 
upon  exceptions  to  the  master's  report,  this  Court  is  satis- 
fied that  the  master  was  in  error  in  holding  that  there  has 
l)een  proven  no  contract  of  sufficient  certainty  to  admit  of 
specific    performance.     The    parties    undoubtedly    agreed 
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upon  a  contract  of  purchase  and  sale  of  the  real  estate  in 
question,  and  under  that  plaintiff  went  into  possession  and 
paid  a  portion  of  the  purchase  money;  that  is  sufficiently 
sure  which  can  be  made  sufficiently  sure;  and  under 
that  principle,  from  all  of  the  testimony,  I  am  satis- 
fied that  the  contract  was  to  be  performed  within  three 
years,  the  purchase  price  of  the  land  being  $300,  $100  of 
which  was  to  be  paid  (and  was  paid)  near  the  time  of  the 
transfer  of  possession,  the  balance  in  the  following  three 
years.  The  first  payment  was  made  January  6,  1912,  and 
while  the  testimony  is  conflicting  upon  the  point,  I  am  satis- 
fied that  this  was  shortly  after  possession  was  transferred, 
and  that  it  does  not  go  back  to  1908,  as  defendant  now 
claims.  From  the  testimony  I  fix  the  time  of  the  entering 
into  the  contract  as  December  1, 191 1.  Plaintiff  was  to  pay 
taxes  and  insurance,  which  he  had  not  done,  except  to  the 
extent  of  $5.  His  total  payments  being  $99  January  6, 
1912,  and  $5  at  some  indefinite  time  thereafter.  Defend- 
ant has  paid  out  in  the  meanwhile  taxes  and  insurance.  He 
claims  that,  if  specific  performance  be  declared,  that  he 
should  receive  the  balance  of  the  purchase  money  with 
interest  at  8  per  cent,  as  per  his  alleged  agreement  therefor, 
and  the  disbursements  of  taxes  and  insurance.  He  is  enti- 
tled to  the  taxes  and  insurance  from  the  date  of  the  trans- 
fer as  hereinabove  fixed  and  interest  thereon  at  7  per  cent, 
from  the  date  as  paiil.  He  is  only  entitled  to  7  per  cent, 
per  annum  on  the  unnpaid  balance  of  the  purchase  money. 
The  agreement  was  oral,  and  while  the  part  performance 
takes  it  out  of  the  statute  of  frauds,  as  to  the  purchase,  that 
would  not  apply  to  the  oral  agreement  for  interest  at  a 
greater  rate  than  7  per  cent. 

The  decree  of  this  Court,  therefore,  is  that  upon  payment 
by  the  plaintiff  to  the  master  for  the  defendant  within  30 
days  from  the  date  of  the  filing  hereof  of  the  balance  of  the 
purchase  price  of  $300,  as  with  taxes  and  insurance  as  shall 
be  proven  to  have  been  paid  by  defendant  and  interest  upon 
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the  basis  of  computation  hereinabove  set  out,  the  defendant 
forthwith  execute  to  plaintiff  a  good  and  sufficient  fee  simple 
deed  to  the  said  premises,  with  the  usual  covenant  of  war- 
ranty and  renunciation  of  dower,  and  shall  he  fail  or  refuse 
to  do  so  when  called  upon  by  the  master,  the  master  shall 
execute  his  deed  as  master,  pursuant  to  this  decree,  to  said 
plaintiff.  If  plaintiff  fails  to  conform  to  the  requirements 
within  said  time,  the  complaint  is  ordered  dismissed  and  the 
premises  restored  to  the  defendant's  possession,  and  the 
sheriff  has  authority  hereunder  to  enforce  said  restoration 
of  possession.     , 

Messrs,  Bates  &  Simms,  for  defendant-appellant,  sub- 
mit :  //  plaintiff's  testimony  is  to  be  believed,  the  defendant 
was  absolutely  unprotected  in  the  enforcement  of  the  con- 
tract, and  being  without  mutual  protection,  it  could  not  be 
£nforceable  at  plaintiff's  instance  in  the  Court  of  equity: 
101  S.  C.  178;  32  S.  C.  533;  77  S.  C.  517;  80  S.  C.  31;  77 
S.  C.  211 ;  79  S.  C.  141 ;  84  S.  C.  434;  89  S.  C.  279;  99  S.  C. 
30.  The  specific  performance  of  agreements  is  not  a  mat- 
ter of  absolute  right,  but  rests  in  the  sound  discretion  of  the 
Court:  84  S.  C.  265;  266  S.  E.  120.  As  to  time  being  of 
the  essence  of  the  contract:  57  S.  C.  572. 

Mr.  R.  A.  Ellis,  for  respondent,  cites:  As  to  definition  of 
XI  contract:  En.  &  Am.  Enc,  vol.  VII,  p.  99,  footnote.  As 
to  time  not  being  of  the  essence  of  the  contract:  Fetter's 
Equity  275.  As  to  rate  of  interest:  Civil  Code,  sec.  2518. 
As  to  specific  performance  being  a  primary  equitable  right: 
26  S.  C.  212;  41  S.  C.  349.  No  necessity  for  demand  from 
plaintiffs  1  McC.  Equity  39.  Time  is  not  of  the  essence  of 
the  contract:  2  Hill  Equity  121.  This  case  not  within  the 
statute  of  frauds:  56  S.  C.  260;  1  DeS.  350;  4  DeS.  78;  Eng. 
&  Am.  Enc,  vol.  XXVI,  p.  55;  63  S.  C.  551.  Relation  of 
parties,  that  of  mortgagor  and  mortgagee:  1st  Pom.  Eq.  sees. 
368-372;  48  S.  C.  496;  2  DeS.  590-1.  Case  of  vendee  in  a 
partially  executed  contract,  is  stronger,  where  he  is  plaintiff. 
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than  that  of  vendor,  zvhere  vendor  is  plaintiff:  Enc.  of  Law, 
vol.  XXVI,  p.  71 ;  6  Rich.  Eq.  324.  Where  plaintiff  is  in 
possession  of  premises  sold,  lapse  of  time  is  no  prejudice 
to  his  remedial  right:  Pomeroy  on  Contracts,  sec.  404;  53 
Am.  St.  Rep.  254;  1  DeS.  486;  Enc.  Law,  vol.  XXVI,  p. 
79.  As  to  specific  performance  in  the  case  of  gifts:  26 
Enc.  Law,  p.  97;  29  S.  C.  72;  Story's  Eq.,  sec.  761.  Courts 
of  equity  will  enforce  a  specific  performance,  where  the 
parol  agreement  has  been  partly  carried  into  execution: 
Story's  Eq.,  3d  Ed.,  sec.  759.  The  case  cited  by  the  master, 
loi  S,  C.  i/p,  cannot  apply  to  this  case,  because  in  that  case 
the  minds  of  the  parties  did  not  meet, 

January  28,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  for  specific  performance  of  an  alleged 
contract  for  sale  of  real  estate.  After  issue  joined  the  cause 
was  referred  to  the  master  to  hear  and  determine  all  issues 
and  report  to  the  Court.  The  master  filed  his  report,  which 
was  in  favor  of  the  defendant.  Exceptions  were  filed 
thereto  by  the  plaintiff,  and  the  cause  was  heard  by  his 
Honor,  Judge  Memminger,  who  filed  his  decree  reversing 
the  master  and  decreed  in  favor  of  the  plaintiff  for  a  proper 
understanding  of  the  case.  The  report  of  master  and  decree 
of  his  Honor  will  be  incorporated  in  the  report  of  the  case. 
After  filing  of  the  decree  defendant  appealed  and  by  eight 
exceptions  imputes  error  on  the  part  of  his  Honor  and  seeks 
reversal.  The  points  raised  by  the  exceptions  will  be  con- 
sidered together  as  they  all  challenge  his  Honor's  finding 
of  fact. 
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show  a  clear,  definite  and  unequivocal  agreement  together 
with  acts  of  performance  or  parts  of  performance." 

It  is  not  a  matter  of  absolute  right  but  rests  in  the  sound 
discretion  of  the  Court  and  the  exercise  of  that  discretion 
will  depend  upon  the  facts  and  circumstances  of  each  case 
a  Court  of  equity  will  not  decree  specific  performance  unless 
the  contract  is  fair,  just  and  equitable,  nor  if  it  fails  to 
express  the  true  agreement  of  the  parties  by  reason  of 
fraud,  accident  or  mistake.  Crawford  v,  Crawford,  77  S. 
C.  211 ;  Marthison  v,  McCutcheon,  84  S.  C.  265;  McChes- 
ney  v.  Smith,  105  S.  C.  178. 

Measuring  the  facts  of  the  case  by  the  principles,  the  plain- 
tiff's own  testimony  in  the  case  fails  to  establish  such  a  con- 
tract as  the  Courts  ought  to  enforce.  He  testifies  that  he 
was  to  pay  $300  for  the  place,  but  that  no  definite 

5  time  was  fixed  for  the  payment  of  any  of  the  install- 
ments ;  that  he  entered  into  possession  of  the  premises 
in  January ;  he  does  not  know  the  year  nor  exactly  when  he 
entered — about  two  months  after  the  trade;  that  he  paid 
$100  before  he  went  into  possession;  that  he  paid  $5  about 
two  years  ago;  that  he  had  been  in  possession  of  the  place 
about  five  years ;  that  he  bought  the  place  for  $300,  and  no 
definite  time  was  fixed  for  the  payment  of  the  $300,  and  he 
was  to  pay  from  time  to  time,  but  no  definite  time  was  fixed 
for  the  payments,  and  nothing  said  about  the  amount  of 
payments  to  be  made  at  each  payment;  that  the  payments 
were  to  be  made,  not  by  the  week,  month,  or  year,  but  he 
**was  to  pay  it  along;"  that  nothing  was  said  or  spoken  of 
about  who  was  to  pay  it  if  he  did  not  pay  it  before  he  died ; 
that  he  was  not  to  insure  the  house.  The  evidence  shows 
that  the  only  payments  made  on  the  contract  were  $100  in 
the  fall  of  1911  and  $5  in  1912;  that  the  plaintiff  failed  to 
keep  the  property  insured  or  to  pay  the  taxes  thereon.     The 
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science  decree  the  enforcemnt  of  the  same.  In  this  case  the 
delay  of  plaintiff  in  making  payment  to  the  defendant  of  the 
purchase  price,  $300,  is  injurious.  The  defendant  has  been 
kept  out  of  the  money,  purchase  price,  has  received  neither 
principal  nor  interest,  and  has  all  this  time  had  to  pay  the 
taxes  and  insurance.  The  plaintiff  has  not  performed  the 
conditions  of  the  contract,  and  to  decree  specific  performance 
would  be  doing  the  defendant  an  injustice  and  wrong. 

Exceptions  1,  2,  3,  4,  5,  6  and  7  are  sustained. 

Judgment  reversed,  and  report  of  master  confirmed. 

Reversed. 

Mr.   Chief  Justice  Gary  and   Mr.   Justice  Fraseu 
concur. 


Mr.  Justice  Gage  dissents. 

Mr.  Justice  Hvdrick  did  not  sit. 


9893 

DANIEI.SON  V.  MIXON  ET  AL, 
(95  S.  E.  616.) 

1.  Usury — Unconscionable  Fee. — An  unconscionable  fee  exacted  for 
procuring  a  loan  is  not  necessarily  usury. 

2.  Usury — Agreement  in  Writing. — A  mortgagor  who  agreed  in  writ- 
ing to  pay  a  fee  for  procurement  of  the  loan  could  agreed  to  pay 
8  per  cent,  on  the  money. 

8.  Usury — Commission  for  Procuring  Mortgage  Ix»an. — There  was  no 
violation  of  the  usury  laws  in  charging  commission  for  a  mortgage 
loan,  where,  whether  the  commission  was  a  scheme  or  not,  the  amount 
of  interest  for  the  period  of  the  loan  was  enough  less  than  the  8  per 
cent,  which  might  have  been  charged  to  cover  the  commission. 

Before   Gary,   J.,    Barnwell,    Spring  term,    1917.     Re- 
versed. 
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Action  by  Simeon  Danielson  against  Medico  C.  Mixson 
and  Eldred  C.  Hay.  From  a  judgment  for  defendants, 
plaintiff  appeals. 

The  decree  of  the  Circuit  Court,  directed  to  be  reported, 
was  as  follows : 

This  case  comes  before  me  upon  exceptions  to  the  report  of 
the  master,  which  exceptions  may  be  found  in  the  record. 
The  action  is  for  the  foreclosure  of  a  mortgage  of  real  estate. 
The  defendant,  Mixson,  contends  that  the  contract  for  the 
loan  of  the  money  for  which  the  bond  and  mortgage  in  ques- 
tion were  given  was  a  usurious  contract.  He  also  inter- 
poses a  counterclaim  for  the  double  amount  in  respect  of 
interest.  The  master  finds  that  the  contract  was  tainted 
with  usury  in  its  inception,  and  sustains  the  counterclaim 
to  the  extent  of  twice  the  amount  of  interest  paid  over  and 
above  the  legal  rate,  denies  to  the  plaintiff's  attorney  a  rea- 
sonable amount  as  attorney's  fees,  although  the  contract 
authorizes  it,  and  finds  that  the  plaintiff  is  entitled  to  the 
judgment  for  the  actual  amount  of  the  debt  less  double  the 
amount  of  interest  collected  over  the  legal  rate. 

While  agreeing  with  the  master  that  the  contract  was 
usurious  in  its  inception  and  that  the  plaintiff  should  be 
penalized  by  the  statute,  I  cannot  agree  with  him  in  his  cal- 
culations as  to  the  amount  of  the  penalty.  But  whilst  I 
think  the  master  has  reported  that  judgment  should  be  given 
this  defendant  for  more  than  is  proper,  I  am  powerless  to 
correct  this  error,  for  the  reason  that  no  exception  is  taken 
to  this  report  by  the  defendant.  What  was  said  in  Mortgage 
Co.  V.  Woodward,  in  83  S.  C,  at  page  527,  65  S.  E.  740,  is 
conclusive  of  the  questions  before  us  now :  "The  method  of 
negotiating"  the  loan  was  precisely  that  adopted  in  a  num- 
ber of  cases  that  have  been  before  the  Courts  of  this  State. 
It  is  not,  therefore,  necessary  "to  give  any  detailed  state- 
ment" of  this  method.  The  Supreme  Court  "has  consid- 
ered substantially  the  same  question  in  a  number  of  cases. 
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Bates  V,  American  Mortgage  Co,  of  Scotland,  37  S.  C.  88 
(16  S.  E.  883,  21  L.  R.  A.  340)  ;  Brown  v.  Brown,  38  S.  C. 
173  (17  S.  E.  452);  American  Freehold  Land  Mortgage 
Co,  of  London  v.  Felder,  44  S.  C  478  (22  S.  E.  598); 
Land  Mortgage  Mt,  Co.  v.  Gillman,  49  S.  C.  345  (26  S.  E. 
990,  29  S.  E.  203) ;  Blackivell  v,  British  Mort,  Co,,  65  S.  C. 
105  (43  S.  E.  395).  And  in  all  these  cases  this  Court 
affirmed  the  conclusion  of  the  Circuit  Court,  based  upon  the 
circumstances,  that  the  intermediaries  were  agents  of  the 
lender,  or,  at  least,  were  agents  of  both  lender  and  bor- 
rower." 

The  rule  of  law  on  this  subject  established  by  the  great 
weight  of  authority,  including  cases  from  our  own  State,  is 
that  the  receiving  of  excessive  and  unreasonable  commissions 
by  the  agent  of  the  lender  with  the  knowledge,  actual  or 
constructive,  of  the  principal,  renders  the  transaction  usuri- 
ous if  such  commission  and  the  interest  added  exceed  the 
lawful  rates.  Brown  v.  Brown,  38  S.  C. ;  Vahlberg  v,  Kea- 
ton,  51  Ark.  534,  11  S.  W.  878,  4  L.  R.  A.  462,  14  Am.  St. 
Rep.  73;  note  to  France,  Adm'r,  v.  Munro,  19  L.  R.  A. 
(N.  S.)  391, 

"We  regard  a  charge  of  20  per  cent,  of  the  amount  of  the 
loan  as  commissions  unreasonable  and  excessive  for  any 
service  rendered  by  Duncan  and  the  Corbin  Banking  Com- 
pany for  the  benefit  of  the  defendant.  We  hold,  therefore, 
that  the  transaction  in  question  is  usurious.'*  Mortgage 
Co,  V,  Woodward,  83  S.  C.  528,  65  S.  E.  742. 

By  the  same  reasoning  we  conclude  that  the  master  was 
right  in  holding  that  the  commissions  charged  in  this  case 
were  unreasonable,  and,  inasmuch  as  the  commission  and 
the  interest  charged  exceed  the  lawful  rate,  the  contract  was 
usurious. 

The  calculation  of  the  master  was  erroneous  for  the  rea- 
son that  he  failed  to  allow  the  plaintiff's  attorney  a  reason- 
able fee  for  the  valid  portion  of  the  indebtedness.  In 
Mortgage  Co,  v.  Woodward,  83  S.  C.  529,  65  S.  E.  742, 
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the  Supreme  Court,  after  holding  that  the  contract  was  usuri- 
ous on  account  of  an  unreasonable  charge  of  commissions, 
said :  "This,  however,  does  not  affect  the  right  of  plaintiff 
to  recover  the  $40  provided  in  the  mortgage  as  attorney's 
fees  and  allowed  by  the  Circuit  Court." 

This  is  conclusive  as  to  the  question  of  whether  or  not  the 
attorney  may  recover  his  fees  where  it  is  provided  by  the 
contract  notwithstanding  the  contract  is  usurious.  With- 
holding attorney's  fees  is  not  part  of  the  penalty  provided 
by  the  State  for  usury. 

The  debt  was  $1,700;  from  which  should  be  deducted 
commissions  improperly  withheld,  $1 — $1,649.  Counter- 
claim for  double  interest  received,  $728 — ^$921.  Attorney's 
fee,  $92.10--$1,013.10. 

The  plaintiff  should,  therefore,  have  been  allowed  judg- 
ment against  the  defendant,  Mixson,  for  only  $1,013.10. 
But,  as  was  said  above,  no  exception  was  taken  by  the 
defendant  to  the  amount  of  the  counterclaim  allowed  by  the 
master,  and  his  report  must  be  unchanged  in  that  particular. 
There  was  exception  by  the  plaintiff,  however,  to  the  mas- 
ter's failure  to  allow  judgment  for  a  reasonable  amount  to 
the  plaintiff's  attorney.  The  contract  authorizes  it,  and  in 
my  judgment  it  should  be  allowed.  See  Mortgage  Co,  v. 
Woodward,  83  S.  C.  I  think  $92.10  a  reasonable  fee  to  be 
allowed. 

It  is,  therefore,  hereby  ordered  that  in  all  respects  which 
the  report  of  the  master  is  not  in  conflict  with  the  above,  it 
is  affirmed.     But  in  the  particulars  indicated  it  is  modified. 

It  is  further  ordered  that  the  plaintiff  have  leave  to  enter 
judgment  against  the  defendant,  Medico  Mixson,  for  the 
amount  reported  by  the  master,  to  wit,  $1,314.72,  and  for 
$92.10  attorney's  fees. 

Messrs,  Thomas  &  Lumpkin  and  /.  Wesley  Crtim,  ,Jr,, 
for  appellant,  submit:  The  fee  for  negotiating  the  loan  is 
not  unreasonable:  83  S.  C.  528;  1  S.  C.  227;  44  S.  C.  81; 
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49  S.  C.  345;  38  S.  C.  173;  44  S.  C.  84;  65  S.  C.  119;  37 
S.  C  88;  44  S.  C  478;  91  S.  C.  487;  88  S.  E.  370;  44  S.  C. 
93.  Plaintiff  is  not  bound  by  the  knowledge  of  Krank  & 
Son  as  to  the  fees  received  by  them:  50  S.  C.  290;  33  S.  C. 
473 ;  40  S.  C.  151.  As  to  his  Honor  holding  that  the  com- 
mission  and  interest  charged  exceed  the  lawful  rate  and  make 
contract  usurious:  88  S.  E.  371 ;  83  S.  C.  528.  Plaintiff  is 
an  innocent  purchaser  for  value:  Civil  Code,  1912,  sec.  2519. 

Messrs.  V,  S.  Owens  and  Bates  &  Simms,  for  respond- 
ent, submit:  That  the  transaction  was  usurious:  111  Ga. 
242 ;  43  Minn.  307 ;  45  N.  W.  439.  The  Circuit  Judge  hav- 
ing concurred  with  the  master  in  his  findings  of  fact,  they 
should  not  be  disturbed:  94  S.  C.  88;  100  S.  C.  324;  100  S. 
C.  157;  100  S.  C.  331.  As  to  party  lending  money  for 
another,  being  agent  of  the  lender:  91  S.  C.  491 ;  83  S.  C. 
525;  37  S.  C.  88;  38  S.  C.  173;  44  S.  C.  478;  49  S.  C.  346; 
65  S.  C.  105 ;  83  S.  C.  525 ;  49  S.  C.  356. 

January  28,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  to  foreclose  a  mortgage.  The  defend- 
ant, by  his  answer,  set  up  usury.  The  defendant  was  the 
owner  of  a  tract  of  land  covered  by  two  mortgages.  He 
went  to  James  Frank  &  Son,  of  Augusta,  Ga.,  to  procure  a 
new  loan  to  take  up  these  two  mortgages.  The  mortgagor 
signed  an  application  for  a  loan,  appointing  James  Frank  & 
Son  his  agents  to  procure  a  loan  and  also  an  agreement  to 
pay  them  $1 36  as  commissions  for  procuring  the  loan.  The 
note  and  mortgage  were  made  to  Union  Savings  Bank  of 
Augusta,  for  $1,700,  at  7  per  cent.,  dated  November  16. 
1910,  payable  November  1,  1915.  The  note  provided  that, 
if  any  part  of  the  principal  or  interest  was  not  payable  at 
maturity,  the  rate  of  interest  should  be  8  instead  of  7  per 
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cent.  The  note  and  mortgage  were  purchased  by  the  appel- 
lant from  the  bank.  It  was  referred  to  the  master,  who 
made  the  following  statement : 

Amount  of  old  loan,  $858;  Bank  of  Western  Carolina, 
$685.85;  cost  new  loan,  J.  F.  S.,  $136;  check  for  recording 
and  abstructing  new  tract,  $18.50;  balance,  $1.65;  total, 
$1,700. 

The  master  held  that  the  contract  was  usurious.     Upon 

exceptions  to  the  master's  report,  his  Honor  held :  *'By  the 

same  reasoning  we  conclude  that  the  master  was 

1  right  in  holding  that  the  commissions  charged  in  this 
case  was  unreasonable,  and,  inasmuch  as  the  com- 
mission and  the  interest  charged  exceed  the  lawful  rate,  the 
contract  was  usurious." 

In  this  his  Honor  was  in  error.  An  unconscionable  fee 
is  not  necessarily  usury. 

In  May  field  v.  Mort.  Co.,  104  S.  C.  157,  158,  88  S.  E. 
370,  372: 

"When  a  Court  is  probing  a  contract  for  unlawfulness, 
the  mere  name  by  which  it  is  called  does  not  work  an  estop- 
pel. It  is  the  substance,  and  not  the  name,  that  governs. 
There  are  some  cases  in  this  State  that  have  not  stated  the 
true  test  of  usury.  It  does  not  change  the  practical  result 
to  come  back  to  the  true  rule,  but  it  tends  to  confusion  to 
call  things  by  the  wrong  name.  People  have  the  right  to 
make  any  contract  the  law  does  not  forbid.  A  contract  may 
work  a  hardship  on  one  of  the  contracting  parties;  but, 
unless  the  law  forbids  the  contracts,  the  Courts  of  law  must 
enforce  it.  People  must  take  care  of  themselves,  or  the 
legislature  must  protect  them  by  making  the  contract 
unlawful. 

"When  a  litigant  goes  into  a  Court  of  equity,  the  Court 
may  refuse  its  aid  to  enforce  an  unconscionable  demand. 
'He  who  seeks  equity  must  do  equity.'  Neither  the  Court 
of  equity  nor  the  Court  of  law  has  the  right  to  take  money 


Digitized  by  VjOOQIC 


270  Danielson  V,  Mixon  ei  al. 

Opinion  of  the  Court.  [109  S.  C. 

or  any  kind  of  property  from  one  and  give  it  to  another, 
except  in  obedience  to  some  law.  There  is  no  law  that  for- 
bids or  penalizes  the  charging  of  an  unreasonable  commis- 
sion or  an  unreasonable  fee.  An  unconscionable  commis- 
sion or  fee  being  paid,  there  is  no  remedy  at  law  or  in  equity. 
The  Courts  have,  however,  the  right  to  uncover  the  hidden 
unlawfulness  of  a  contract  and  declare  its  true  character. 
A  sum  of  money  retained  or  paid  in  an  attempt  to  evade  the 
law  against  usury  may  be  declared  to  be  in  fact  usurious 
interest;  and,  when  it  is  adjudged  to  be  usurious  interest, 
then  the  law  against  usurious  interest  applies,  and  should  be 
enforced.  The  practical  result  is  not  changed,  but  it  is  well 
to  give  logical  and  lawful  names  to  the  matters  with  which 
we  deal.  The  question  for  the  Court  is :  Was  the  payment 
of  this  fee  a  cloak  to  hide  usurious  interest?  If  so,  the 
penalty  of  usury  attaches  to  the  transaction." 

This  is  a  stronger  case  than  the  Mayfield  case.  In  that 
case  the  mortgagee  knew  the  amount  of  the  fee.  In  this 
case  the  only  evidence  on  the  subject  is  that  neither  the  mort- 
gagee nor  its  assignee  knew  the  amount  of  the  commission 
charged. 

In  this  case  the  trial  Judge  allowed  a  fee  of  $85  and 

declared  the  excess  of  $51  to  be  usurious.     The  appellant 

agreed  in  writing  to  pay  the  fee  and  could  have  agreed  to 

pay  8  per  cent,  on  the  money.     The  note  had  five 

2, 3     years   to   run  before   its   maturity.     Accepting  his 

Honor's  method  as  correct,  we  have  (let  the  Circuit 

decree  be  reported),  take  off  the  $51  disallowed,  and  we 

have  interest  (the  difference  between  7  and  8  per  cent.)  on 

$1,649,  is  $16.49  per  year.     Now  multiply  that  by  5,  the 


Digitized  by  VjOOQIC 


State  v.  Hopkins.  271 


Rep.]  October  Term,  1917. 


charged  and  taken,  and  the  amount  charged  and  taken  did 
not  exceed  8  per  cent. 

The  judgment  is  reversed. 


9966 

STATE  V.  HOPKINS. 
(96  S.  E.  128.) 

1.  HoMicms — Violation  of  Law — Carrtino  Pistol. — That  defendant, 
charged  with  murder  or  manslaughter,  may  have  been  guilty  of 
violating  the  law  by  carrying  concealed  about  his  person  a  pistol, 
which  in  the  hands  of  another  was  accidentally  discharged  and  kiUed 
deceased,  could  not  be  considered  by  the  jury  in  determining  defend- 
ant's guilt. 

2.  Homicide — Criminal  Carelessness — Question  for  Jury. — In  a  prose- 
cution for  murder  or  manslaughter,  whether  defendant  was  crimi- 
nally careless  in  failing  to  ascertain  whether  his  pistol  was  loaded 
before  handing  it  over  for  examination  to  another,  in  whose  hands 
it  was  discharged,  killing  deceased,  hsld  for  the  jury  under  the  evi- 
dence. 

Before  Bowman^  J.,  Calhoun,  Spring  term,  1917.  Re- 
versed. 

Statement : 

The  appellant  with  another  were  put  on  trial  under  an 
indictment  charging  them  with  murder. 

The  issues  were  much  simplified  by  the  Solicitor  request- 
ing only  a  verdict  of  manslaughter. 

The  case  was  tried  before  Judge  Bowman,  with  a  jury, 
at  St.  Matthews,  Calhoun  county,  South  Carolina,  at  the 
May,  1918,  term  of  the  General  Sessions. 

After  taking  the  testimony,  hearing  argument  and  a 
charge  upon  the  law  by  the  Court  the  jury  rendered  a  verdict 
of  not  guilty  as  to  Doolin  Jones,  who  shot  the  deceased,  and 
guilty  of  involuntary  manslaughter  as  to  the  appellant, 
Thomas  Hopkins,  who  merely  owned  the  pistol  and  hap- 
pened to  be  present.  Judge  Bowman  thereupon  sentenced 
Hopkins  to  imprisonment  for  two  years,  and  he  appeals. 
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Messrs,  John  G.  Stabler,  Wolfe  &  Berry,  for  appellant, 
submit :  It  is  well  settled  that  if  a  person  kills  another  in  the 
careless  handling  of  a  weapon  he  is  guilty  of  manslaughter. 
If  the  carelessness  is  gross  in  degree  it  is  murder:  66  S.  C. 
419;  86  S.  C.  211 ;  86  S.  C.  213;  87  S.  C.  516;  87  S.  C.  543; 
101  S.  C.  303;  101  S.  C.  111.  There  can  be  no  accessories 
before  the  fact  in  manslaughter:  18  S.  C.  176.  As  to  the 
carrying  of  the  pistol  by  Hopkins  being  only  the  remote 
cause:  21  A.  &  E.  Encyc.  L.  (2d  Ed.)  195;  2  Colo.  L.  Rep. 
78;  2  F.  &  F.  B.  67;  11  Cos.  C.  C.  544;  21  Cyc.  761 ;  Bell 
C.  C.  1. 

Solicitor  B.  C.  Mann,  for  State-respondent.  (Oral  argu- 
ment.) 

May  2,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  defendant,  Thomas  Hopkins,  and  his  codefendant, 
Doolin  Jones,  were  indicted  for  murder.  The  jury  ren- 
dered a  verdict  of  not  guilty  as  to  Doolin  Jones,  and  guilty 
of  involuntary  manslaughter  as  to  the  appellant,  Thomas 
Hopkins,  who  was  sentenced  to  a  term  of  imprisonment  for 
two  years. 

There  was  testimony  tending  to  show  that  the  appellant 
went  to  the  home  of  Doolin  Jones,  and  while  there  exhibited 
a  pistol  of  the  large  magazine  type,  which  had  recently 
come  into  his  possession;  that  Doolin  Jones  requested 
Thomas  Hopkins  to  let  him  see  the  pistol ;  that  the  pistol  had 
been  concealed  about  the  person  of  Hopkins;  that  before 
Hopkins  handed  it  to  him  he  removed  the  magazine,  which 
holds  the  cartridges,  but  he  failed  to  remove  the  cartridge 
that  was  in  his  barrel ;  that  neither  Hopkins  nor  Jones  was 
aware  of  this  fact;  that  neither  of  them  was  familiar  with 
the  workings  of  the  pistol ;  that  while  Jones  was  examining 


Digitized  by  CjOOQIC 


State  v.  Hopkins.  273 


Rep.j  October  Term,  1917. 


the  pistol  it  went  off  accidentally  and  killed  Le  Roy  Jenkins, 
a  small  boy  who  was  a  close  kinsman  of  Jones. 

The  first  ground  of  appeal  is  thus  stated  in  the  following 
exception  : 

"Because  his  Honor  erred  in  charging  the  jury : 

"  'Mr.  Mann :  I  would  ask  your  Honor  to  charge  that  the 
unlawful  carrying  of  a  pistol  would  in  itself  be  an  unlawful 
act. 

"  'The  Court :  The  unlawful  carrying  of  a  pistol  is  the 
carrying  concealed  about  the  person  of  a  pistol,  less  than  a 
certain  size — what  is  it? 

"  'Mr.  Mann :  Less  than  twenty  inches  in  length  and 
weighing  less  than  3  pounds. 

"  'Foreman :  We  are  not  to  pass  on  the  fact  of  his  carry- 
ing concealed  weapon. 

"  'The  Court :  The  defendants  are  not  charged  with  that, 
but  the  Solicitor  asks  me  to  charge  that  if  a  person  does  a 
certain  thing,  that  it  is  an  unlawful  act,  and  I  charge  you 
that.  I  have  charged  you  also,  and  I  charge  you,  that  if  a 
man  is  doing  an  unlawful  act  and  he  kills  some  one,  then 
that  is  manslaughter' — the  vice  in  this  portion  of  the  charge 
being  that  the  jury  were  thereby  erroneously  instructed  that 
the  mere  carrying  a  weapon  concealed  or  of  unlawful  size 
would  constitute  such  an  unlawful  act  as  is  contemplated, 
when  we  speak  of  this  class  of  homicides,  as  being  the  acci- 
dental result  of  an  unlawful  or  negligent  act,  and  especially 
harmful  and  prejudicial  in  this  case  because  the  pistol  was 
not  in  the  hand  or  control  of  the  appellant  when  fired." 

The  fact  that  the  appellant  may  have  been  guilty  of  vio- 
lating the  law,  by  carrying  the  pistol  concealed  about  his 
person,  could  not  be  considered  by  the  jury  in  deter- 

1  mining  whether  he  was  guilty  under  the  indictment 
charging  him  with  murder  or  manslaughter.  This 
exception  is,  therefore,  sustained. 

The  appellant  also  assigns  error  on  the  part  of  his  Honor, 
the  presiding  Judge,  in  refusing  his  motion  for  the  direction 
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of  a  verdict  on  the  ground  that  there  was  no  testimony  to 
sustain  the  allegation  of  the  indictment.     There  was 
2       testimony  tending  to  show  that  there  was  negligence 
on  the  part  of  the  appellant  in  failing  to  exercise  due 
care,  in  ascertaining  whether  the  pistol  was  loaded,  when 
he  handed  it  to  Doolin  Jones.     The  question  as  to  the  suffi- 
ciency of  such  testimony  to  establish  criminal  carelessness 
was  for  the  jury. 


Reversed. 


9908 

STATE  V.  NELSON. 

(96  S.  E.  127.) 

Criminal  Law — Insteuctions — Invading  Province  of  Jury. — A  charge 
to  the  jury  held  erroneous  as  intended  to  impress  upon  the  jury  the 
conclusion  that  they  could  not  find  the  defendant  not  guilty  without 
disregarding  the  charge  as  to  the  effectiveness  of  circumstantial 
evidence. 

Before  Memminger,  J.,  Williamsburg,  Spring  term, 
1917.     Reversed. 

Robert  Nelson,  alias  John  Nelson,  was  convicted  of  lar- 
ceny of  live  stock,  and  from  sentence,  he  appeals. 

The  only  exception  complains  of  error  in  the  charge  of  the 
presiding  Judge,  in  that  it  prejudiced  the  minds  of  the  jury 
against  defendant  and  coerced  them  into  finding  a  verdict 
against  defendant. 

Messrs.  Kelley  &  Hinds,  for  appellant,  cite :  89  S.  C.  232. 

Solicitor  F.  A,  McLeod,  for  State-respondent.  (Oral 
argument, ) 

May  2,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 
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The  jury  found  the  defendant  guilty  of  larceny  of  live 
stock,  to  wit,  an  ox,  and  he  appealed  from  the  sentence 
imposed  on  him. 

The  only  exception  is  as  follows : 

"Because  his  Honor,  the  presiding  Judge,  erred  in  charg- 
ing the  jury  as  follows:  'Now,  evidently,  some  juries  of 
this  Court  at  this  term  seem  to  disagree  with  the  universal 
principles  of  law  by  which  they  ought  to  be  governed,  and 
set  themselves  in  defiance  with  those  principles  of  law,  and 
turn  loose  guilty  men.  With  that  the  Court  has  nothing  to 
do,  except  the  relation  of  duty  to  a  course  of  that  sort,  and 
after  a  while  will  necessarily  produce  an  absolute  state  of 
utter  disorder  in  any  civilized  community.  These  men  are 
brought  up  here  time  after  time,  and  when  under  the  rules 
of  law  they  are  proven  guilty,  and  juries  insist  on  disregard- 
ing those  rules  of  law  and  in  turning  them  loose,  why  there 
will  be  no  protection  of  property  whatsoever,  and  the  homes 
will  be  the  prey  of  any  vagabond  in  shape — of  those  who  go 
around  and  steal  from  them ;  and  when  such  substantial  evi- 
dence as  can  be  is  obtained,  such  as  the  law  recognizes,  but 
which  the  juries  apparently  declin«  to  receive,  why  there 
would  be  no  end  to  the  difficulties  with  which  you  would  be 
surrounded.  The  law  as  to  circumstantial  evidence  has 
been  largely  charged  this  morning  to  one  of  the  juries  here, 
in  which  there  are  some  principles  before  this  jury,  but  it 
seems  that  the  Court  wasted  its  trouble  and  its  time  in 
explaining  the  law,  because  there  was  no  doubt  in  the  world 
under  the  circumstances,  zthich  were  absolutely  conclusive, 
upon  which  a  conviction  should  be  made;  therefore  the  jury- 
men have  disregarded  the  charge  of  the  Court  as  to  the 
effectiveness  of  circumstantial  evidence — the  right  to  rely 
upon  it  and  duty  to  rely  upon  it  and  act  upon  it  when  it 
measured  up  to  the  requirements  of  the  law.  Now,  if  the 
juries  have  made  up  their  minds  that  they  will  not  convict 
anybody  on  circumstantial  evidence,  there  is  no  use  to  try 
anybody  for  any  sort  of  offense  on  this  law,  and  you  will 


Digitized  by  CjOOQIC 


276  Mills  v.  Sumter  Lumber  Co. 


Syllabi.  (109S.C. 


have  to  repeal  the  law  upon  that  line.  And  you  will  find 
in  the  end  that  the  opinion  of  any  individual  juror  is  not 
superior  to  that  of  the  Judges  under  which  the  questions  of 
law  have  been  administered;  therefore  it  is  better  for  the 
jurors  to  take  the  law  from  the  Court,  not  to  set  their  own 
opinions  against  it,  and  if  the  evidence  measures  up  to  the 
requirements  of  the  law,  then  follow  the  principles  of  law.' 
It  being  respectfully  submitted  that  said  charge  was  unfair 
to  the  defendant  and  prejudicial  to  his  rights,  in  that:  (1) 
It  was  calculated  to  prejudice  the  minds  of  the  jurors  against 
the  defendant;  (2)  that  it  amounted  to  a  coercion  of  the 
jury  into  finding  a  verdict  against  the  defendant;  and  (3) 
was  a  usurpation  of  the  function  of  the  jurors." 

The  charge,  especially  that  part  which  we  have  italicized, 
was  calculated  to  impress  upon  the  jury  the  conclusion  that 
they  could  not  find  the  defendant  not  guilty  without  disre- 
garding the  charge  as  to  the  effectiveness  of  circumstantial 
evidence.  This  was  error.  State  v.  Bright,  89  S.  C.  228, 
71  S.  E.  821. 


Reversed. 


9904 

MILLS  V.  SUMTER  LUMBER  CO. 
(95  S.  E.  855.) 

1.  Fraudulent  Coxveyaxce« — Intent — Form  of  Writing. — Though 
two  writings  be  framed  in  identical  words,  one  may  be  an  assignment 
with  a  preference,  and  the  other  a  bona  fide  mortgage  depending 
upon  the  question  of  intent. 

2.  Fraudulent  Conveyances — Mortgage — Preferences. — To  prevent  a 
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4.  Fraudulent  Conteyancim — Evidbnce — Sufficiency. — The  mere  fact 
that  the  grantee  in  an  instrument  conveying  land  to  secure  a  debt 
stated  that  he  was  the  owner  of  the  property  did  not  make  the  con- 
veyance void,  as  a  preferential  assignment  since  such  statement  was 
merely  his  conclusion. 

5.  Fkaudulent  Conveyances — Evidence — Sufficiency. — Evidence  held 
to  show  that  an  instrument  in  form  a  deed  was  in  fact  made  to  secure 
a  debt,  and  intended  as  a  mortgage,  and  not  a  preferential  assign- 
ment. 

Before  Shipp,  J.,  Sumter, term,  .     Affirmed. 

Action  by  W.  A.  Mills  against  the  Sumter  Lumber  Com- 
pany and  others.  From  a  decree  of  the  Circuit  Court, 
affirming,  pro  forma,  a  decree  of  the  master,  plaintiff  appeals. 

The  writing  involved  is  as  follows  : 

This  deed  made  the  6th  day  of  March,  1912,  between 
Sumter  Lumber  Company,  a  corporation  chartered  and  doing 
business  under  the  laws  of  the  State  of  South  Carolina, 
party  of  the  first  part,  Fred.  Harper  and  Leon  Goodman, 
Trustees,  parties  of  the  second  part,  and  American  National 
Bank  of  Lynchburg,  Va.,  party  of  the  third  part : 

Whereas,  At  a  meeting  of  the  stockholders  of  the  said 
Sumter  Lumber  Company  held  at  Sumter,  S.  C,  on  the  4th 
day  of  March,  1912,  at  which  meeting  duly  called  there  was 
present  a  majority  of  the  stockholders  of  said  company,  a 
resolution  was  unanimously  adopted  authorizing  and  direct- 
ing the  president  and  secretary  of  said  Sumter  Lumber  Com- 
pany to  convey  by  a  good  and  sufficient  deed,  for  certain 
considerations  set  out  in  said  resolution,  hereinafter 
described  property  to  the  said  parties  of  the  second  part: 

Now,  this  deed  witnessed  that,  for  and  in  consideration 
of  the  sum  of  five  dollars  in  hand  paid  the  said  party  of  the 
first  part  by  the  said  parties  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  party  of  the  first 
part  doth  hereby  grant,  bargain,  sell,  and  convey,  with  gen- 
eral warranty  of  title  unto  the  said  parties  of  the  second 
part,  the  following  described  real  estate:  A  lot  of  land  in 
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the  city  and  county  of  Sumter;  also  a  considerable  amount 
of  sawmill  machinery,  fixtures,  office  supplies,  etc. — ^but 
upon  this  trust  to  secure  the  payment  of  the  sum  of  thirty- 
five  thousand  dollars  to  the  said  party  of  the  third  part, 
with  interest  thereon  at  6  per  cent,  per  annum,  evidenced 
by  the  negotiable  note  of  the  said  party  of  the  first  part 
dated  November  3,  1911,  for  thirty-five  thousand  dollars, 
and  payable  to  the  said  party  of  the  third  part  four  months 
after  date,  and  to  secure  all  renewals  and  extensions  of  said 
note,  either  in  whole  or  in  part. 

The  said  party  of  the  first  part  covenants  that  it  will  pay 
all  taxes  and  assessments  on  said  property,  that  it  will  keep 
the  buildings  thereon  and  personal  property  above  described 
insured  in  some  solvent  company  in  at  least  the  sum  of 
twenty-five  thousand  dollars  for  the  benefit  of  this  trust,  and 
should  it  fail  to  pay  said  taxes,  or  take  out  said  insurance, 
the  same  may  be  done  by  the  party  of  the  third  part,  and 
any  sums  so  paid  by  the  party  of  the  third  part,  and  any 
sums  so  paid  with  interest,  shall  become  a  part  of  the  debt 
hereby  secured. 

If  default  be  made  in  the  payment  of  said  note,  or  any 
renewal  or  extension  of  the  same,  as  the  same  becomes  due, 
then  the  said  trustees,  or  either  of  them,  upon  being  requested 
so  to  do,  by  the  said  party  of  the  third  part,  and  after  duly 
advertising  the  time  and  place  of  sale  in  such  manner  as 
they  may  deem  best,  shall  proceed  to  sell  the  property  hereby 
conveyed  by  public  auction  on  the  premises  for  cash  as  to 
enough  to  defray  the  cost  of  executing  this  trust,  the 
whole  of  the  debt  herein  secured,  and  any  sum  paid  for 
taxes,  assessments,  or  insurance,  and  as  to  the  residue  upon 
such  terms  as  the  said  party  of  the  first  part  shall  direct. 

In  case  of  a  sale  under  this  deed,  the  parties  of  the  second 
part  shall  be  entitled  to  a  commission  of  5  per  cent,  upon  the 
gross  amount  of  such  sale,  and  should  the  debt  herein  secured 
and  the  obligations  herein  assumed  be  fully  paid  after  a  dis- 
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charge,  then  this  deed  shall  be  released  at  the  proper  cost  of 
the  grantor. 

The  said  party  of  the  first  part  covenants  that  it  has  the 
right  to  convey  said  property,  that  it  has  done  no  act  to 
incumber  the  same,  that  in  case  of  sale  under  this  deed,  the 
purchaser  from  said  trustees  shall  have  quiet  and  peaceable 
possession  of  said  property,  free  from  all  incumbrances,  and 
that  until  executed  such  other  and  further  assurances  of  title 
as  may  be  requisite. 

Messrs.  L.  D.  Jennings  and  A,  S.  Harby,  for  plaintiff- 
appellant,  submit :  The  trust  deed  is  void  under  sections 
3455,  8732  and  3733  of  the  Civil  Code  of  1912:  87  S.  C. 
495;  Cheves  Eq.  71 ;  3  S.  C.  266;  23  S.  C.  416. 

Messrs.  Lee  &  Moise,  for  defendants-respondent,  submit : 
The  instrument  in  question  is  a  deed  of  trust  in  the  nature 
of  a  mortgage:  27  Cyc.  966;  3  S.  C.  266.  The  instrument 
is  not  void  binder  the  Statute  of  Elizabeth:  38  S.  C.  437;  28 
S.  C.  444;  64  S.  C.  355;  44  S.  C.  183  (pp.  191-192) ;  27 
S.  C.  386;  56  S.  C.  154;  4  Cyc.  280;  folio  (11) ;  27  S.  C. 
285;  12  S.  C.  154  (p.  167)  ;  Rice  Eq.  300;  Rice  Eq.  7Z)  26 
S.  C.  449;  64  S.  C.  354;  87  S.  C.  495;  105  S.  C.  60;  91  S. 
C.  437;74S.  E.  1072. 

Messrs.  Harmon  &  Goodman,  also  for  defendants- 
respondent,  submit :  The  trust  deed  is  not  void  as  violative 
of  the  Statute  of  Elisabeth,  or  sec.  3455  of  the  Civil  Code  of 
1912:  56  S.  C.  154,  34  S.  E.  86;  64  S.  C.  354,  42  S.  E.  172; 
17  S.  E.  255;  17  S.  E.  698;  3  S.  E.  340;  19  S.  E.  1002;  89 
S.  E.  467;  2  S.  E.  113;  136  U.  S.  223;  24  Atl.  403;  38  S.  E. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Appeal  from  a  decree  of  the  Circuit  Court  which  affirmed 
pro  forma  a  report  of  the  master.  The  action  was  brought 
by  a  judgment  creditor  of  the  Sumter  Lumber  Company, 
hereinafter  called  the  Lumber  Company,  to  set  aside  a  trans- 
action between  that  company  and  the  American  National 
Bank  of  Lynchburg,  Va.,  hereinafter  called  the  Bank.  The 
alleged  infirmity  in  the  transaction  was:  (1)  That  it  was 
in  violation  of  the  statute  governing  assignments  by  insol- 
vent debtors;  and  (2)  that  it  was  in  violation  of  the  Statute 
of  Elizabeth,  declaring  what  are  fraudulent  conveyances. 
The  transaction  is  primarily  evidenced  by  a  paper  writing 
made  March  6,  1912,  by  the  Lumber  Company  to  the  Bank 
and  to  Harper  and  Goodman,  trustees.  Let  it  be  reported. 
There  are  seven  exceptions,  which  are  too  voluminous  to 
report.  We  shall  compass  the  essential  issues  of  law  and 
fact  which  they  make. 

The  case  turns  largely  upon  the  character  of  the  paper 
writing  referred  to.  The  argument  of  the  appellant  is  that 
the  paper  is  an  assignment  with  preference,  and,  therefore, 
in  violation  of  the  statute.  The  argument  of  the  respond- 
ents is  that  the  paper  is  but  a  mortgage  made  by  the  Lum- 
ber Company  to  the  Bank  to  secure  the  payment  of  a  bona 
fide  debt,  and,  therefore,  within  the  law.  The  Court  found 
the  latter  postulate,  and  that  is  the  major  issue  in  the  case, 
and  its  determination  practically  puts  an  end  to  the  contro- 
versy. 

We  take  up  for  consideration  the  first  issue :  Two  paper 
writings  may  be  framed  in  identical  words;  yet,  on  all  the 
testimony,  one  may  be  held  to  be  an  assignment  with  prefer- 
ence, and  the  other  may  be  held  to  be  a  bona  fide 

1  mortgage  to  secure  a  debt;  and,  therefore,  the  one 
invalid  and  the  other  valid.  The  issue  in  each  case 
is  dependent  upon  the  intention  of  the  parties  to  the  transac- 
tion; and  that  is  to  be  gathered  from  all  the  testimony  in 
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the  case.  The  transaction  is  evidenced  by  the  paper  writ- 
ing and  by  all  the  circumstances  of  the  case  disclosed  by  the 
testimony.  Turning  first  to  the  paper,  the  words  of  it  indi- 
cate plainly  that  the  transaction  was  intended  for  a  mort- 
gage and  to  secure  a  debt. 

It  is  immaterial  that  the  conveyance  was  made  mediately 

to  the  trustees  instead  of  directly  to  the  Bank.     That  is  a 

common  practice  in  large  transactions,  and  it  does 

2  not  alter  the  essential  character  of  the  instrument. 
The  statute  does  not  prescribe  the  form  of  a  mort- 
gage. 

On  its  face  the  paper  is  a  conveyance  of  property  to  secure 

the  payment  of  a  debt ;  that  generally  is  the  form  and  essence 

of  a  mortgage.     See  section  3460,   Code  of   Laws,   and 

Thayer  v.  Cramer ,  1  McCord  Eq.  395.     The  instru- 

3  ment  declares  that  it  was  made  "to  secure  the  pay- 
ment of  the  sum  of  $35,(XX)"  to  the  conveyee.     There 

is  also  a  stipulation  by  the  conveyor  to  pay  taxes  on  the 
property  and  to  keep  up  the  insurance.  There  is  a  clause 
also  which  previses  a  default  in  payment,  and  the  conse- 
quences of  it.  The  direction  as  to  the  "residue"  is  not 
unusual  or  improper;  in  the  foreclosure  of  a  mortgage  the 
residue  is  generally  at  the  direction  of  the  mortgagor.  The 
statute  prescribes  neither  the  form  nor  contents  of  a  techni- 
cal deed  of  assignment  for  the  benefit  of  creditors.  The 
instant  paper  does  not  by  its  language,  however,  purport  to 
be  such  a  deed,  nor  are  the  contents  of  it  apt  for  such  a 
deed.  All  the  parts  of  the  instrument  are  those  of  a  mort- 
gage, and  not  of  a  technical  deed  of  assignment. 

The  respondents  suggest,  however,  that  when  the  plaintiff 

undertook  to  subject  the  property  to  sale  under  his  execution, 

the  Bank  and  the  trustees  under  the  paper,  by  their  attorneys 

notified  the  plaintiff  not  to  sell  because  the  property 

4  "is  owned  by"   the   Bank  and  trustees.     And   the 
respondents   say   that   was   an   admission   that   the 

paper  was  not  intended  for  a  mortgage.     But  that  was  a 
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matter  of  opinion  merely.  The  right  and  interest  of  the 
Bank  and  the  trustees  was  fixed  by  the  paper  writing,  not  by 
the  conveyee's  opinion  of  it.  Besides  that,  the  said  notice 
qualified  the  ownership,  by  affirming  that  it  was  "by  virtue 
of  a  deed  of  trust." 

The  other  circumstances  of  the  transaction,  revealed  by 
the  plaintiff's  testimony,  do  not  belie  the  paper  writing. 
That  testimony  only  tends  to  prove  that  the  Lumber  Com- 
pany was  indebted  to  the  Bank  in  the  fall  of  1911  in  at  least 
the  sum  of  $25,100;  that  the  company  owed  other  debts; 
that  the  company  operated  the  plant  until  January,  1911, 
when  it  was  leased  to  the  plaintiff's  brother  and  operated  by 
him  until  September,  1911 ;  that  in  the  fall  of  1911  the  com- 
pany was  insolvent. 

The  testimony  for  the  defendants  tends  to  prove  that  the 
Bank  made  the  first  loan  to  the  company  of  $10,000  in 
1905;  that  the  loans  increased,  and  on  November  31,  1911, 
the  Lumbej-  Company  owed  the  Bank  $33,500,  for  which 
the  Bank  only  held  the  company's  four-month  note  made 
that  day;  that  at  the  execution  of  that  note  the  Lumber 
Company  surrendered  other  good  personal  security  for  as 
much  as  $24,000;  that  on  November  1,  1911,  the  Lumber 
Company  agreed  by  parol  to  make  the  deed  of  trust  to  secure 
the  debt  of  $35,000,  but  it  was  not  done  until  March  after- 
wards ;  that  when  the  notes  for  $35,000  were  made  the  Bank 
had  not  inspected  the  plant,  but  relied  on  the  reports  of  the 
company's  officers,  who  were  chiefly  of  Virginia,  and  the 
Bank  had  no  knowledge  of  the  Lumber  Company's  insol- 
vency. 

The  conclusion  of  the  master,  therefore,  that  the  Lumber 
Company  was  of  doubtful  solvency  in  November,  1911,  and 
insolvent  in  March,  1912,  but  that  the  Bank  had  no  notice  of 
the  fact,  is  fully  supported  by  the  testimony. 
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We  then  conclude  on  the  facts  that  the  other  testimony 

supports  the  paper  writing;  that  the  intent  was  to  secure  a 

a  debt,  and  not  to  give  a  preference.     If  that  be  so, 

5  then  the  transaction  was  plainly  lawful.  Porter  v. 
Strieker,  44  S.  C.  193,  21  S.  E.  635;  Lenhardt  v. 
Ponder,  64  S.  C.  354,  42  S.  E.  169. 

The  other  ground  of  attack  on  the  transaction  is  that  it 
violated  the  Statute  of  Elizabeth.  The  essence  of  that  stat- 
ute is  that  it  avoids :  ( 1 )  Those  conveyances  made  upon  no 
consideration;  or  (2)  those  conveyances  made  upon  con- 
sideration and  with  intent  on  the  part  of  the  conveyee  (as 
well  as  the  conveyor)  to  defraud  other  creditors  of  the  con- 
veyor. 

The  master  concluded  there  was  no  testimony  to  sustain 
the  allegation  of  a  fraudulent  intent  on  the  part  of  the  Bank, 
and  that  conclusion  was  manifestly  right,  for  there  is  no 
testimony  to  the  contrary. 

The  decree  of  the  Circuit  Court  is  affirmed. 


9971 

JACKSON  ET  AL.  v.  SOUTH  CAROLINA  COLORED  STATE  FAIR 
ASSOCIATION  ET  AL. 

(96  S.  E.  116.) 

1.  Receivebs — Appoiktment — Scope  of  Ikquirt. — In  deciding  whether 
a  receiver  should  be  appointed,  a  Court  is  not  required  to  make 
such  an  inquiry  into  facts  of  case  as  will  enable  it  to  pass  upon 
merits  thereof,  but  need  merely  inquire  into  the  facts  sufficiently  to 
determine  whether  in  the  exercise  of  discretion  he  will  appoint 
receiver. 
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This  was  an  action  by  the  plaintiffs,  stockholders  of  the 
defendant  corporation,  for  an  accounting  and  the  appoint- 
ment of  a  receiver. 

A  temporary  restraining  order  was  granted  by  Judge  M. 
L.  Smith  at  the  time  of  the  service  of  the  summons  and 
complaint.  Subsequently  plaintiffs  gave  notice  of  a  motion 
for  the  appointment  of  a  receiver  and  a  continuance  of  the 
restraining  order.  The  matter  came  on  to  be  heard  before 
Judge  Peurifoy,  and,  after  hearing,  he  passed  an  order 
refusing  the  appointment  of  a  receiver  and  refusing  to  con- 
tinue the  temporary  restraining  order.     Plaintiffs  appeal. 

Messrs.  Graydon  &  Graydon,  DePass  &  DePass,  Butler 
W.  Nance,  Green  Jackson,  for  appellants,  cite :  As  to  refusal 
to  appoint  receiver:  46  S.  C.  79;  High  on  Injuctions,  sees. 
1518,  1521 ;  84  S.  C.  214;  Civil  Code,  1912,  sees.  2837,  2850; 
53  S.  C.  519;  60  S.  C.  183;  66  S.  C.  100;  Cook  on  Stock- 
holders and  Corporation  Law,  sees.  644-646;  39  S.  C.  52; 
48  S.  C.  83;  93  Mich.  97;  104  U.  S.  — ;  96  S.  C.  290;  97, 
27i.  As  to  Judge  Peurifoy  not  having  the  power  to  dis- 
solve the  temporary  restraining  order:  54  S.  C.  457 ;  62  S.  C. 
196;  69  S.  C.  52.  Upon  the  zvhole  case:  S.  C.  Constitution 
1895,  art.  XI,  sec.  9;  Civil  Code,  sec.  2,  787;  92  S.  C.  342. 

Messrs,  Cole.  L.  Blease  and  N.  J.  Frederick,  for  respond- 
ents, cite:  As  to  granting  an  interlocutory  injunction  or 
appointing  a  receiver:  69  S.  C.  159;  27  S.  C.  415;  Code  of 
Civil  Procedure  (1912),  sec.  303;  60  S.  S.  568;  64  S.  C. 
455.     Upon  the  whole  case:  48  S.  C.  83 ;  60  S.  C.  160. 

Mav  14,  1918. 
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His  Honor,  Judge  Peurifoy,  inquired  into  the  facts  of  the 
case  sufficiently  for  the  purpose,  not  of  deciding  the  case  on 
its  merits,  but  to  determine  whether  or  not  in  the  exercise 
of  his  discretion  he   would   appoint  or   refuse  to 
1,  2     appoint  a  receiver  and  grant  the  temporary  restrain- 
ing order  asked  for.     This  he  had  clearly  the  right  to 
do,  and  in  the  exercise  of  the  discretion  vested  in  him  he 
refused  both.     We   see   no   error   in   his   order   as   com- 
plained of. 

The  appeal  is  dismissed,  and  order  appealed  from  affirmed. 

Messrs.  Justices  Hydrick  and  Fraser  concur. 

Mr.  Chief  Justice  Gary  and  Mr.  Justice  Gage  absent. 


9951 

SAULS-BAKER  CO.  v.  ATLANTIC  COAST  LINE  R.  CO. 
(96  S.  E.  118.) 

1.  Appeal  and  Error — Pleading — Amendments — Discretion  op  Trial 
Court. — The  allowance  or  refusal  of  amendments  is  a  matter  within 
the  sound  discretion  of  the  trial  Court,  the  exercise  of  which  will  not 
be  disturbed  by  the  Supreme  Court,  unless  it  be  made  to  appear 
that  it  was  clearly  wrong  and  prejudicial. 

2.  Pleading — Amendment  by  Dei-'endant — Statute  of  Limitations. — 
In  suit  against  a  railroad  for  loss  of  lard  in  transit  and  for  the 
statutory  penalty  for  failure  to  pay  claim  in  80  days,  on  second  trial 
the  Court  properly  allowed  defendant  to  amend  its  answer  by  plead- 
ing the  statute  of  limitations  as  a  bar  to  the  action  for  the  penalty; 
the  defense  being  a  matter  of  law,  and  plaintiff  being  in  no  worse 
plight  by  reason  of  its  interposition  at  the  second  trial  than  if  it 
had  been  set  up  at  the  first  trial. 

8.  Limitation  op  Actions — Failure  to  Pay  Claim — "Action  Upon  a 
Statute." — A  shipper's  action  against  the  railroad,  in  so  far  as  it 
seeks  to  recover  the  penalty  provided  by  Civ.  Code  1912,  sec.  2578, 
for  failure  to  pay  claim  within  80  days  after  filing,  is  **an  action 
upon  a  statute"  within  Code  Civ.  Proc.  1912,  sec.  188,  subd.  2,  provid- 
ing that  an  action  upon  a  statute  for  a  penalty  must  be  brought 
within  three  years. 
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4.  Limitation  op  Actions — Act:on  por  Penalty — Legislative  Intent 
— Peesumftion. — There  being  nothing  in  Civ.  Code  1912,  sec.  2578, 
providing  penalty  for  a  carrier's  failure  to  pay  claim  for  loss  in 
transit  within  80  days,  directly  prescribing  any  limitation  at  all,  it 
must  be  presumed  that  the  legislature  intended  that  the  action  for 
the  penalty  must  be  brought  within  the  time  prescribed  by  Code  Civ. 
Proc.  1912,  sec.  138,  subd.  2,  the  general  law  on  the  subject,  despite 
the  provision  of  section  2678  that  unless  the  full  amount  of  the  claim 
filed  be  recovered  no  penalty  shall  be  recovered,  which  does  not 
imply  that  the  penalty  may  be  sued  for  and  recovered  as  long  as  the 
claim  may  be  sued  for. 

5.  Cabeiebs — Cabriage  of  Fbeight — Actions  fob  Loss  and  Penalty — 
Statute. — A  shipper  aggrieved  by  a  loss  of  freight  in  transit  may 
sue  the  carrier  in  separate  actions  for  the  amount  claimed  for  the 
loss  and  for  the  penalty  prescribed  by  Civ.  Code  1912,  sec.  2678, 
for  failure  to  pay  claim  within  80  days,  though  the  trial  of  the  cause 
of  action  for  the  penalty  must  accompany  or  follow  the  trial  of  that 
for  the  claim,  since  the  penalty  cannot  be  recovered  until  and  unless 
the  full  amount  claimed  is  recovered. 

Before  Spain,  J.,  Florence,  Spring  term,  1917.     Affirmed. 

Action  by  the  Sauls-Baker  Company  against  the  Atlantic 
Coast  Line  R.  R.  Co.  From  the  judgment,  plaintiff 
appeals. 

Mr.  Philip  H,  Arrowsmith,  for  appellants,  cites:  As  to 
error  of  presiding  Judge  in  not  disregarding  defendant's 
plea  of  the  statute  of  limitations:  92  S.  C.  33;  Code  of 
Procedure,  sections  138,  142;  72  S.  C.  362;  Civil  Code, 
1912,.sections  2519  and  2573;  70  S.  C.  409;  71  S.  C.  208. 
The  Statute  of  Limitations  has  no  application  to  case  at  bar, 
and  a  consignee  can  recover  the  penalty  for  failure  to  pay 
claim  for  lost  freight  as  long  as  he  can  recover  damages: 
Code  of  Procedure,  sections  138  and  142;  72  S.  C.  362; 
Civil  Code,  1912,  sections  2519  and  2573;  70  S.  C.  409;  71 
S.  C.  208. 

Messrs.  F.  L.  Willcox  and  /.  M.  Lynch,  for  respondent, 
cite:  As  to  allowance  of  amendment  to  answer:  31  S.  C. 
588;  32  S.  C.  57;  54  S.  C.  109;  30  S.  C.  564;  39  S.  C.  333; 
•80  S.  C.  1 ;  80  S.  C.  213;  68  S.  C.  506;  85  S.  C.  259;  81  vS. 


Digitized  by  CjOOQIC 


Sauls-Baker  Co.  v.  Atlantic  Coast  L.  R.  Co.       287 

Rep.]  October  Term,  1917. 

C.  574;  65  S.  C.  827;  92  S.  C.  33.  As  to  the  statute  of 
limitations  being  applicable  to  case  at  bar:  Code  of  Pro- 
cedure, sections  138,  147;  Civil  Code,  vol.  I,  sec.  2573.  As 
to  whether  or  not  in  an  action  for  the  recovery  of  damages 
and  penalty,  the  penalty  follows  as  a  matter  of  course:  84 

5.  C.  34. 

April  8,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  sued  defendant  in  a  magistrate's  Court  for  $6.70 
■damages  for  the  loss  of  a  case  of  lard  in  transit  between 
Charleston  and  Lake  City,  and  $50,  the  penalty  provided  by 
statute  (section  2573,  Civ.  Code  1912)  for  failure  to  pay 
the  claim  within  30  days  after  the  filing  thereof,  to  wit,  on 
September  2,  1909.     The  action  was  commenced  December 

6,  1912.  At  the  first  trial  the  sole  defense  was  the  refusal 
of  plaintiff  to  surrender  the  bill  of  lading.  Plaintiff  recov- 
ered the  full  amount  of  the  claim  and  the  penalty.  On 
appeal  by  defendant  the  Circuit  Court  reversed  the  judg- 
ment and  remanded  the  case  for  a  new  trial.  On  call  of  the 
case  for  the  second  trial  defendant  moved  and  was  allowed, 
over  plaintiff's  objection,  to  amend  its  answer  by  pleading 
the  statute  of  limitations  as  a  bar  to  the  action  for  the  pen- 
alty. On  the  conclusion  of  the  evidence  defendant  moved 
for  a  directed  verdict  as  to  the  penalty,  on  the  ground  that 
recovery  therefor  was  barred  by  the  statute.  The  motion 
was  refused,  and  plaintiff  again  had  judgment  for  the  full 
amount  of  the  claim  sued  for  and  the  penalty.  Defendant 
again  appealed,  and  the  Circuit  Court  affirmed  the  judg- 
ment for  the  claim,  but  reversed  it  as  to  the  penalty  on  the 
ground  that  the  cause  of  action  for  the  penalty  was  barred 
by  the  statute  of  limitations;  whereupon  plaintiff  appealed 
to  this  Court. 

Plaintiff  contended  in  the  Circuit  Court,  and  renews  that 
contention  here,  that  the  magistrate  erred  and  abused  his 
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discretion  in  allowing  the  defendant  to  amend  its  answer 

and  plead  the  statute  of  limitations,  and  that  the  Cir- 

1,  2     cuit  Court  ered  in  not  so  holding.     It  is  too  well 

settled  to  require  citation  of  the  decisions  that  the 

allowance  or  refusal  of  amendments  is  a  matter  within  the 

sound  discretion  of  the  trial  Court,  the  exercise  of  which 

will  not  be  disturbed  by  this  Court,  unless  it  be  made  to 

appear  that  it  was  clearly  wrong  and  prejudicial.     There 

was  no  such  error  in  allowing  the  amendment.     The  defense 

allowed  to  be  set  up  was  a  matter  of  law,  and  plaintiff  was 

in  no  worse  plight  by  reason  of  its  interposition  at  the  second 

trial  than  it  would  have  been  if  it  had  been  set  up  at  the  first 

trial,  at  which  defendant  would  have  had  the  right  to  set 

it  up. 

This  case  differs  materially  from  that  of  Lowry  v.  R.  Co., 
92  S.  C.  33,  75  S.  E.  278,  which  is  relied  upon  by  appellant, 
as  will  be  seen  by  reference  to  the  facts  and  circumstances 
stated  in  the  opinion.  There  the  motion  to  amend  was 
refused  by  the  Circuit  Court  on  the  ground  that  sufficient 
notice  thereof  had  not  been  given.  This  Court  held  that 
the  notice  was  sufficient,  but  that  if  the  merits  of  the  motion 
had  been  considered  the  Court  would  not  have  been  war- 
ranted in  allowing  the  amendment,  because  it  appeared  that 
the  defendant  was  lacking  in  diligence  in  procuring  the 
information  upon  which  the  proposed  amendment  was 
founded.  The  cases  cited  by  respondent  (to  which  may  be 
added  Mason  v.  Johnson,  13  S.  C.  21,  and  Seegers  v. 
McCreery\  41  S.  C.  548,  19  S.  E.  696)  show  that  there  was 
no  abuse  of  discretion  in  allowing  the  amendment. 

The  statute  of  limitations  applicable  to  this  case  is  sub- 
division 2  of  section  138  of  the  Code  of  Civil  Procedure, 
which  provides  that :  **An  action  upon  a  statute,  for  a  pen- 
alty or  forfeiture,  where  the  action  is  eiven  to  the 
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different  limitation"  must  be  brought  within  three  years 
after  accrual  thereof. 

We  do  not  agree  with  appellant  that  this  action,  in  so  far 
as  it  seeks  to  recover  the  penalty,  is  not  "an  action  upon  a 
statute."  Without  the  statute  there  would  have  been  no 
penalty  and  no  cause  of  action  for  a  penalty.  The  action  is 
allowed  only  by  virtue  of  the  statute;  therefore  it  is  **an 
action  upon  a  statute"  for  the  penalty. 

The  next  question  is :  Does  this  action  for  the  penalty  fall 
within  the  exception  stated  in  subdivision  2  of  section  138, 
supra?     In  other  words,  does  the  statute  which  imposes  the 
the  penalty  (section  2573,  Civ.  Code  1912)  prescribe 
4,  5     a  different  limitation  from  that  prescribed  in  section 
138  ?     There  is  nothing  in  section  2573  which  directly 
prescribes  any  limitation  at  all.     Therefore  it  must  be  pre- 
sumed that  the  legislature  intended  that  the  action  for  the 
penalty  must  be  brought  within  the  time  prescribed  by  sub- 
division 2  of  section  138,  supra,  the  general  law  on  that  sub- 
ject, because  it  is  there  specially  declared  that  all  actions  for 
penalties  of  the  nature  there  defined  must  be  brought  within 
the  time  therein  prescribed. 

Notwithstanding  this  direct  declaration  of  the  legislative 
intent  in  subdivison  2  of  section  138,  supra,  appellant  con- 
tends that,  because  section  2573  provides  that  unless  the 
full  amount  of  the  claim  filed  be  recovered  no  penalty  shall 
be  recovered;  that  is,  because  the  recovery  of  the  penalty 
depends  upon  recovery  of  the  full  amount  of  the  claim,  the 
intention  is  to  be  implied  that  the  penalty  may  be  sued  for 
and  recovered  as  long  as  the  claim  may  be  sued  for.  But 
that  implication  is  by  no  means  necessary.  In  fact,  if  we 
consider  the  intent  of  section  2573,  the  implication  would 
seem  to  be  the  other  way,  for  it  is  apparent  that  the  purpose 
of  that  section  was  to  require  prompt  settlement  of  the  class 
of  claims  there  mentioned.  But  there  is  no  room  for  impli- 
cation either  way,  since  the  two  sections  are  perfectly  plain 
and  consistent  with  each  other.     The  claimant  is  not  bound 


19-109. 


Digitized  by  CjOOQIC 


290     Clyde  et  al.  v.  Southern  Public  Util.  Co.  el  al. 

SyUabus.  [109  S.C. 

to  sue  for  the  penalty.  He  may  forego  that  right.  Or  he 
may  sue  for  the  penalty  and  for  the  amount  claimed  in 
separate  actions  (as  they  are  separate  causes  of  action)  or 
in  the  same  action.'  Jenkins  v.  Railroad  Co.,  84  S.  C.  343, 
66  S.  E.  409.  The  only  dependence  of  the  one  action  upon 
the  other  is  that  the  penalty  cannot  be  recovered  until  and 
unless  the  full  amount  claimed  is  recovered,  either  in  a  dif- 
ferent action  or  in  the  same  action,  and,  therefore,  the  trial 
of  the  cause  of  action  for  the  penalty  must  either  accompany 
or  follow  the  trial  of  that  for  the  claim.  But  that  depend- 
ence of  the  result  of  the  one  upon  the  other  does  not  neces- 
sarily imply  an  intention  of  the  legislature  that  the  time 
within  which  the  two  actions  must  be  brought  was  extended 
as  to  the  one  or  shortened  as  to  the  other. 

The  usury  statute  referred  to  by  appellant,  and  the 
decisions  of  this  Court  thereunder  are  not  analogous,  for  that 
statute  expressly  provides  that  the  penalty  or  forfeiture  for 
usury  received  may  be  set  up  as  a  counterclaim  in  an  action 
to  recover  the  principal  sum,  thereby  expressly  prescribing 
a  different  limitation  for  the  recovery  of  the  forfeiture  by 
way  of  counterclaim  in  an  action  for  the  principal  sum.  It 
necessarily  followed,  from  the  express  words  of  the  statute, 
that  so  long  as  the  debt  may  be  sued  for  the  penalty  or  for- 
feiture may  be  counterclaimed  against  it. 

Judgment  affirmed. 
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2.  Neouoexce — CoNTRiBuioRT  Neolioence — Pboximate  Cause. — Before 
plaintifTs  negligence  will  defeat  his  recovery,  it  must  be  made  to 
appear  that  it  contributed  to  the  injuries  as  a  proximate  cause;  that 
is,  that  it  was  contributory  negligence. 

8.  Tbial — VALroiTY  OF  Vekdict — Agreement  Before  Separation  of 
JuRT. — Where  the  Court  charged  the  jury  about  the  hour  of  adjourn- 
ment, and  instructed  them  that,  when  they  had  agreed  upon  a  verdict, 
it  should  be  written  on  the  complaint,  signed  by  the  foreman,  and 
sealed  in  an  envelope,  and  that  they  could  disperse  then  until  the 
convening  of  Court  next  morning,  when  the  verdict  would  be  received, 
and  during  the  night  the  jury  dispersed,  and  on  the  following  morn- 
ing stated  in  Court  that  they  did  not  know  how  to  write  their  verdict, 
and  requested  further  instructions  as  to  its  form,  which  were  g^ven, 
and  they  retired  and  returned  shortly  afterwards  with  the  verdict 
written  on  the  complaint,  and  handed  it  to  the  clerk  unsealed,  such 
verdict  was  valid;  it  not  appearing  that  the  jury  had  not  actually 
agreed  upon  it  before  they  separated  for  the  night. 

4.  Trial — Verdict — Objectiok — Waiver. — ^To  avail  either  party,  the 
objection  to  the  verdict  that  it  was  rendered  on  second  retirement 
after  a  first  dispersal  of  the  jury  must  have  been  made  at  the  first 
opportunity,  or  will  be  deemed  to  have  been  waived. 

Before  Smith^  J.,  Greenville,  Spring  term,  1917. 
Affirmed. 

Actions  by  C.  H.  Clyde  against  Southern  Public  Utilities 
Company  and  others,  and  by  Rosamond  Keelons  Powell 
against  Southern  Public  Utilities  Company  and  C.  M. 
Childress.  From  judgment  for  plaintiffs,  defendant 
appeals. 

Messrs.  Haynsworth  &  Haynsworth,  for  appellants,  cite : 
As  to  refusal  of  motion  for  a  directed  verdict:  Rule  20, 
Traffic  Ordinance  of  the  city  of  Greenville;  91  S.  C.  523; 
90  S.  C.  281 ;  100  S.  C.  113;  Crim.  Code  1912,  sec.  602. 
As  to  the  verdict  being  contrary  to  the  law  and  the  evidence: 
69  S.  C.  115-16;  91  S.  C.  78;  85  S.  C.  467;  105  S.  C.  481; 
Rule  20  of  the  Traffic  Ordinance  of  the  city  of  Greenville; 
Crim.  Code  1912,  sec.  602;  94  S.  C.  143;  81  S.  C.  196. 
As  to  verdict  being  irregular  and  void:  61  111.  188;  24  C.  C. 
A.  569;  108  Mass.  488;  29  Ind.  51 ;  67  S.  E.  212  (Ga.  1910). 
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Messrs.  McCullough,  Martin  &  Blythe,  for  respondents. 
(No  copy  of  argument  furnished. — Reporter.) 

April  18,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

These  actions  were  tried  together,  because  they  grew  out 
of  the  same  accident,  the  collision  of  a  trolley  car  with  a 
motor  truck.  Clyde  was  the  owner  and  Powell  the  driver 
of  the  truck.  The  defendant  corporation  owned  the  street 
car  which  was  operated  by  Childress,  as  motorman.  The 
collision  occurred  at  the  intersection  of  Falls  street  with 
McBee  avenue,  in  the  city  of  Greenville.  The  street  car 
was  running  along  McBee  avenue,  and  the  truck  entered  the 
avenue  from  Falls  street,  and  was  proceeding  across  the  car 
track  when  it  was  struck  by  the  car.  The  plaintiffs  alleged 
negligence  and  recklessness  in  the  rate  of  speed,  in  the  fail- 
ure to  give  signals  and  keep  a  lookout,  and  in  not  stopping 
the  car  after  it  became  apparent  that  the  truck  and  its  driver 
were  in  peril.  The  defendants  entered  a  general  denial,  and 
pleaded  contributory  negligence.  At  the  conclusion  of  all 
the  evidence  defendants  asked  for  a  directed  verdict:  (1) 
As  to  punitive  damages,  on  the  ground  that  there  was  no 
evidence  of  recklessness;  and  (2)  as  to  actual  damages,  on" 
the  ground  (a)  that  there  was  no  evidence  of  negligence, 
and  (b)  because  plaintiff  was  guilty  of  contributory  negli- 
gence. The  motion  was  refused  on  all  grounds.  After 
very  full  and  clear  instructions  upon  every  phase  of  the  law 
involved,  to  which  no  exception  has  been  taken,  the  jury 
found  for  plaintiffs  only  actual  damages,  $500  for  Clyde,  and 
$740  for  Powell. 

The  first  assignment  of  error  is  in  the  refusal  of  the 
motion  for  a  directed  verdict.     We  have  carefully  examined 
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the  evidence  and  find  no  error.     There  was  evidence  tend- 
ing to  prove  each  of  the  specifications  of  negligence 

1  and  recklessne^  alleged.     While  the  undisptited  evi- 
dence does  show  that  Powell  was  guilty  of  negligence, 

the  evidence  was  conflicting  as  to  whether  his  negligence 
contributed,  as  a  proximate  cause,  to  the  collision.  There- 
fore the  issue  of  contributory  negligence  was  properly  sub- 
mitted to  the  jury. 

The  next  contention  is  that,  as  the  jury  found  only  actual 

•damages,  and  thereby  eliminated  the  charge  of  recklessness, 

the  verdict  should  have  been  set  aside,  because  the  evidence 

is  susceptible  of  no  other  inference  than  that  Powell 

2  was  guilty  of  contributory  negligence,  which  should 
defeat  recovery  of  damages   for  negligence  only. 

Appellant's  error  lies  in  the  assumption  that,  when  it 
appeared  that  Powell  was  guilty  of  negligence,  that  was 
•enough  to  defeat  recovery  on  the  charge  of  negligence. 
The  law  is  that,  before  negligence  on  the  part  of  the  plaintiff 
will  defeat  such  recovery,  it  must  be  made  to  appear  that  it 
•contributed  to  the  injury  as  a  proximate  cause;  in  other 
words,  that  it  was  contributory  negligence.  As  we  have 
said,  the  evidence  upon  the  issue  of  proximate  cause  was 
susceptible  of  more  than  one  inference,  and,  therefore,  that 
issue  was  properly  left  to  the  jury. 

The  last  assignment  of  error  is  that  the  verdict  was  void, 
and,  therefore,  should  not  have  been  received,  and  that  the 
Court  erred  in  refusing  defendant's  motion  to  set  it  aside 
and  grant  a  new  trial.     The  record  shows  that  the 
3,  4     Court  charged  the  jury  about  the  hour  of  adjourn- 
ment for  the  day,  and  instructed  them  that,  when  they 
had  agreed  on  a  verdict,  it  should  be  written  on  the  com- 
plaint, signed  by  the  foreman,  and  sealed  up  in  an  envelope, 
and  then  they  could  disperse  until  the  convening  of  Court  on 
the  next  morning,  when  the  verdict  would  be  received. 
During  the  night,  the  jury  dispersed.     On  the  following 
morning,  they  came  into  Court,  and  when  assembled,  stated 
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to  the  Judge  that  they  did  not  understand  how  to  write  their 
verdict,  and  requested  further  instructions  as  to  the  form 
thereof.  Such  instructions  were  giVen,  and  they  retired  to 
their  room  and  returned  shortly  afterwards  with  the  verdict 
written  on  the  complaint,  and  handed  it  to  the  clerk  unsealed. 
There  is  nothing  in  this  to  invalidate  the  verdict.  It  does 
not  appear  that  the  jury  had  not  actually  agreed  upon  their 
verdict  before  they  separated  for  the  night.  Nor  has  it 
been  made  to  appear  that  appellants  were  prejudiced  in  any 
way  by  their  failure  to  follow  strictly  the  Judge's  instruc- 
tions. Besides  defendants'  objection  came  too  late.  To 
avail  either  party,  such  an  objection  must  be  made  at  the 
first  opportunity,  or  it  will  be  deemed  to  have  been  waived ; 
otherwise,  a  party  would  be  allowed  to  speculate  on  chances, 
and  accept  the  verdict  if  it  suits  him,  or  have  it  set  aside  if 
it  does  not. 


Judgments  affirmed. 
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LOVELAND  ET  AL.  v.  COLLINS. 
(96  S.  £.  124.) 

1.  Appeal  and  Ersok  —  Review  —  Harmless  Ebbor — Instructions. — 
An  instruction  as  to  prima  facie  consideration  for  note  under  Nego- 
tiable Instruments  Act  (28  St.  at  Large,  p.  668),  in  an  action  on 
note  executed  before  act  took  efllect,  is  harmless,  where  there  was 
no  dispute  as  to  consideration. 

2.  Appeal  and  Error — Error  Favorable  to  Appellants. — ^An  instruc- 
tion as  to  prima  facie  consideration  for  note  under  Negotiable  Instru- 
ments Act,  in  an  action  on  note  executed  before  act  took  effect,  was 
favorable  to  plaintiff,  and  will  not  be  considered  as  an  error  on 
appeal  taken  by  plaintiff. 

8.  Trial — Instruction — Province  of  Court — Chabge  on  the  Facts. — 
An  instruction  on  effect  of  partial  failure  of  consideration  for  note. 


Digitized  by  CjOOQIC 


LovELAND  et  al.  V.  Coi.lins.  295 


Rep.]  October  Term,  1917. 


4.  New  Teial — Newlt  DiscovEmsD  Evidence. — Where  the  evidence  on 
which  motion  for  new  trial  was  based  consisted  of  correspondence, 
which  could  have  been  produced  during  trial,  it  did  not  warrant  new 
trial. 

6.  Appeal  and  Ekbor — Review — Finding  of  Fact. — Where  a  jury  find- 
ing is  supported  by  evidence,  it  will  not  be  reviewed  on  appeal. 

6.  New  Trial — Newly  Discovered  Evidence  —  Materialitt. — Newly 
discovered  evidence  that  is  not  material  and  will  not  affect  result 
does  not  warrant  new  trial. 

7.  Sales— Guaranty — Rights  of  Buyer. — Where  merchant  buys  cer- 
tain goods  upon  sellers  guaranteeing  amount  of  sales,  he  cannot 
recover  on  such  guaranty  without  paying  purchase  price  notes. 

Before  Smith^  J.,  Richland,  Summer  term,  1917. 
Reversed  nisi. 

Action  by  Theodore  O.  Loveland  and  others  doing  busi- 
ness as  Brenard  Manufacturing  Company  against  N.  H. 
Collins.  Judgment  for  defendant,  and  plaintiffs  appeal. 
Affirmed  on  entry  of  remittitur;  otherwise  reversed. 

Mr,  John  D,  Lee,  for  appellant,  submits :  The  negotiable 
law  is  inapplicable:  LXXVIII  Stats.  668-696.  As  to 
charge  on  facts:  State  Constitution,  art.  V,  sec.  26;  81  S.  C. 
546,  552;  91  S.  C.  202;  105  S.  C.  55.  As  to  construction  of 
contract:  14  S.  C.  162-165;  78  S.  C.  5;  81  S.  C.  226;  102 
S.  C.  227,  242;  104  S.  C.  378.  Verdict  was  wholly  unsup- 
ported by  evidence:  101  S.  C.  429;  103  S.  C.  104,  117;  101 
S.  C.  207.  Verdict  was  capricious:  103  S.  C.  117.  As  to 
after-discovered  evidence:  87  S.  C.  152,  157;  33  S.  C.  403; 
12  S.  E.  8;  106  S.  C.  437,  440. 

Mr,  R,  B,  Herbert,  for  respondent,  submits :  Appellant's 
exception  does  not  set  out  in  respect  the  portion  of  the 
Judge's  charge,  referring  to  the  Negotiable  Instruments 
Act,  was  prejudicial  and  the  Supreme  Court  will  not  con- 
sider it:  57  S.  E.  201;  76  S.  C.  382.  As  to  Court  disre- 
garding general  exception:  85  S.  E.  229;  101  S.  C.  64. 

March  28,  1918. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

On  February  17,  1914,  defendant,  who  is  a  merchant 
gave  plaintiffs  the  following  order  for  an  advertising  prop- 
osition : 

''Gentlemen :  On  your  approval  of  this  order,  deliver  to 
me  at  your  earliest  convenience,  f .  o.  b.  factory  or  distribu- 
ting point,  the  de  luxe  grafanola,  sewing  machine,  watches, 
silverware  and  advertising  matter  described  on  this  and 
reverse  side,  in  payment  for  which  I  agree  to  pay  you  $400 
as  per  terms  stated  below.  My  last  twelve  months  sales  were 
$26,000.  My  next  twelve  months  sales  to  be  $32,000,  and 
if  lj4  per  cent,  of  my  gross  sales  does  not  amount  to  four 
hundred  ($400)  dollars  for  the  next  twelve  months  you  will 
pay  me  the  deficiency  in  cash,  and  send  your  bond  for  $400 
to  cover  this  agreement  with  me.  To  make  the  last  above 
clause  binding  upon  you  I  agree  to  take  the  shipments 
promptly,  carry  out  the  contest  plan,  pay  account  as  per 
terms  below,  keep  the  de  luxe  grafanola  and  other  articles 
listed  below  well  displayed  in  my  store,  issue  votes  for  each 
cent  purchased  and  every  sixty  days  of  this  contract  to  report 
to  you  my  gross  sales,  and  promptly  furnish  you  all  infor- 
mation you  request  to  enable  you  to  assist  in  pushing  the 
contest.  (Here  follows  a  statement  of  terms  of  payment, 
and  a  list  of  articles  to  be  used  in  contest  as  premiums.)'* 

In  settlement  of  the  price  of  the  contract,  defendant  gave 
plaintiffs  six  notes  of  even  date  therewith,  aggregating  $400, 
and  maturing  from  two  to  seven  months  after  date,  with 
interest  after  maturity  at  6  per  cent.  The  notes  were  all 
paid,  except  two,  and  on  these  plaintiffs  sued,  alleging  a  bal- 
ance due  on  one  of  $50.05  (though  plaintiffs*  evidence 
showed  a  balance  of  only  $40.05) ,  and  the  full  amount  of  the 
other,  $70,  with  interest  on  each  from  the  maturity  thereof, 
the  one  5  and  the  other  7  months  after  date.  Defendant 
admitted  the  execution  of  the  notes,  and  that  the  amounts 
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sued  for  were  unpaid,  but  alleged  that  they  had  been  obtained 
by  fraud,  and  that  the  consideration  thereof  had  failed, 
because  plaintiffs  failed  to  send  him  some  of  the  goods  men- 
tioned, and  the  bond  they  agreed  to  give,  and  also  failed  to 
make  good  their  guaranty  as  to  the  amount  of  his  sales ;  and 
for  a  counterclaim  he  alleges  the  contract  as  to  the  amount 
of  his  sales,  that  \%  per  cent,  thereof  was  only  $150,  and 
that  plaintiffs  owned  him  $250,  for  the  deficiency  under 
their  contract,  and  that  "defendant  is  entitled  to  have  the 
amount  unpaid  on  said  notes  credited  against  said  $250, 
and  the  balance  paid  to  him,'*  and  he  prayed  for  judgment 
accordingly.  Plaintiffs  replied,  admitting  the  contract,  but 
alleging  that  it  had  been  obtained  by  fraud  and  false  repre- 
sentation of  defendant  as  to  the  amount  of  his  sales  for  the 
12  months  preceding  the  contract,  and  that  defendant  had 
not  complied  with  certain  provisions  of  the  last  paragraph 
of  the  contract  as  above  set  forth,  specifically  stating  them. 
Plaintiffs'  testimony  tended  to  prove  compliance  with  the 
contract  on  their  part,  and  failure  of  defendant  to  comply 
with  some  of  the  provisions  of  the  paragraph  of  the  contract 
above  referred  to — ^particularly  as  to  reporting  his  gross 
sales.  Defendant's  testimony  tended  to  prove  compliance 
with  the  contract  on  his  part,  and  the  failure  of  plaintiffs  to 
send  him  the  bond  which  they  had  agreed  to  give  him,  and 
part  of  the  goods  mentioned,  and  also  to  give  him  proper 
instructions  for  carrying  out  the  advertising  scheme. 
Defendant  testified :  That  he  had  never  received  the  bond, 
though  he  had  written  to  plaintiffs  for  it.  That  they  had 
never  notified  him  they  had  sent  it  to  the  National  Loan  & 
Exchange  Bank  for  him,  but  that  the  cashier  of  that  bank 
had  told  him :  "There  is  a  bond  here,  and  it  looks  like  you 
ought  to  have  it.  They  sent  it  to  us,  but  it  looks  like  you 
ought  to  have  it."  That  he  asked  the  cashier  about  it,  and 
was  told  that  it  had  been  sent  back  for  correction;  that  it 
was  not  there,  or  they  could  find  it.  The  jury  found  a  ver- 
dict for  defendant  for  $238.75  with  interest  at  6  per  cent. 
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for  2  years  and  six  months,  amounting  to  $35.80,  making 
$274.55.  On  motion  for  new  trial,  defendant  remitted  the 
interest,  because  interest  had  not  ben  asked  for,  and  the 
trial  Judge  allowed  the  verdict  so  rendered  to  stand.  From 
judgment  thereon,  plaintiffs  appealed. 

Plaintiffs  contend  that  the  Court  committed  prejudicial 
error  in  charging  that,  under  the  Negotiable  Instruments 
Act  (28  St.  at  Large,  p.  668),  every  negotiable  instrument 

is  deemed  prima  facie  to  have  been  issued  for  a  con- 
1,  2     sideration.     All  parties  and  the  Court  seem  to  have 

overlooked  the  fact  that  the  notes  sued  on  were  g^ven 
before  the  act  became  effective.  But  the  oversight  was 
immaterial,  and  the  charge  was  not  prejudicial  to  plaintiffs, 
because  there  was  no  dispute  about  the  consideration  of  the 
notes.  Both  parties  agreed  in  allegation  and  evidence  as 
to  what  the  notes  were  given  for.  Besides,  as  to  that,  the 
charge  was  more  favorable  to  plaintiffs  than  to  defendant, 
as  it  made  the  existence  of  the  notes  in  their  hands  prima 
facie  evidence  of  consideration. 

On  the  subject  of  failure  of  consideration,  the  Court 
charged  that  ordinarily  partial  failure  is  a  defense  only  pro 
tanto,  but  that  the  failure  to  deliver  a  part  of  an  order  might 

amount  to  a  total  failure  of  consideration,  as  where 
3       the  part  not  delivered  bears  such  relation  to  the  part 

delivered  that  the  other  party  to  the  contract  is  sub- 
stantially deprived  of  the  benefit  or  advantage  for  which  he 
contracted.  The  Court  illustrated  the  principle  by  referring 
to  a  case  in  which  an  order  had  been  given  for  a  show  case 
and  the  things  to  be  exhibited  therein,  neither  being  of  any 
advantage  to  the  purchaser  without  the  other.  This  is  com- 
plained of  as  a  charge  on  the  facts,  in  that  the  illustration 
gave  the  jury  an  intimation  of  the  opinion  of  the  Court  that 
the  failure  to  deliver  part  of  the  goods  in  this  case  deprived 
defendant  of  the  benefit  or  advantage  for  which  he  had 
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intimation  or  warranted  any  inference  as  to  what  was  the 
Judge's  opinion  as  to  the  facts  in  this  case.  The  chi^'f 
objection  is  to  this  statement: 

"If  it  (meaning  failure  to  deliver  a  part)  has  the  effect 
of  depriving  substantially  the  party  of  the  benefit  or  advan- 
tage with  regard  to  which  he  has  contracted,  the  failure  of  a 
part  would  amount  to  a  failure  of  the  whole.'* 

It  will  be  seen  that  the  premise  was  stated  hypothetically, 
so  that  it  was  left  to  the  jury  to  decide  whether  it  was  true, 
and,  therefore,  whether  the  principle  stated  and  illustrated 
was  applicable  to  the  facts  as  they  found  them.  If  the 
hypothesis  stated  was  true,  the  conclusion  followed  as  mat- 
ter of  law. 

The  contention  that  the  Court  erred  in  limiting  the  con- 
struction of  the  contract  to  one  part  of  it  is  not  sustained  by 
the  record,  which  shows  that  the  Court  specifically  referred 
to  the  provisions  of  the  contract  set  out  in  plaintiffs'  reply 
to  the  counterclaim,  and  told  the  jury  that,  if  the  plaintiffs 
had  been  induced  by  misrepresentation,  as  to  the  previous 
year's  sales,  to  enter  into  the  contract,  and  if  defendant  had 
failed  to  carry  out  the  provisions  of  the  contract  in  the  par- 
ticulars alleged  in  the  reply,  the  counterclaim  could  not  be 
sustained.  In  construing  the  contract,  no  phase  of  it  was 
omitted  to  the  plaintiffs'  prejudice. 

We  have  already  stated  the  substance  of  defendant's  tes- 
timony about  the  bond  not  having  been  delivered  to  him. 
Plaintiffs  moved  for  a  new  trial  on  the  correspondence 
between  themselves  and  the  bank  about  the  bond  and  the 
affidavit  of  the  cashier,  identifying  the  letters,  which  showed 
that  a  bond  in  favor  of  W.  H.  Collins  had  been  sent  to  the 
bank  on  February  20th,  without  any  instructions  what  to  do 
with  it ;  that  it  was  returned  to  plaintiffs  for  correction  and 
instructions ;  that  plaintiffs  returned  it  to  the  bank  corrected 
on  the  28th,  saying  that  it  had  been  sent  to  the  bank  at 
defendant's  request,  and  instructing  the  bank  to  call  his 
attention  to  the  receipt  of  it,  and  either  turn  it  over  to  him, 
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or  hold  it  for  him,  according  to  his  desires,  and  a  letter  from 
the  cashier  to  plaintiffs,  of  March  4th,  acknowledging  receipt 
of  it  and  saying :  "We  are  handing  him  the  bond  in  accord- 
ance with  your  letter."  But  the  cashier  did  not  swear  in 
his  affidavit  that  he  ever  delivered  the  bond  to  defendant. 
On  the  other  hand,  defendant  in  his  affidavit  reaffirmed  his 
testimony  on  the  trial  that  it  was  never  delivered  to  him. 
The  motion  was  properly  refused.  The  evidence  was  not 
after  discovered,  in  the  legal  sense.  It  was  only  after 
thought  of.  The  answer  made  an  issue  about  delivery  of 
the  bond.  Plaintiffs  had  knowledge  of  the  facts  with 
regard  to  the  bond  before  trial,  and  could  as  easily  have 
produced  the  correspondence  then  as  after  the  trial.  The 
Court,  therefore,  properly  held  plaintiffs  lacking  in  dili- 
gence, a  finding  of  fact  in  a  law  case,  supported  by  evidence, 
and,  therefore,  not  reviewable  here.  Moreover,  the  alleged 
after-discovered  evidence  was  not  material,  or  upon  a  mate- 
rial issue,  and  there  is  no  reason  to  believe  that  it  would 
have  affected  the  result. 

The  only  other  ground  argued  is  that  the  Court  erred  in 

refusing  to  grant  a  new  trial  on  the  ground  that  the  verdict 

was  excessive,  being  even  for  a  greater  amount  in  favor  of 

defendant  than   he  claimed   in   his   answer.     This 

7  ground  is  well  taken.  As  already  stated,  defendant 
admitted  the  notes  and  the  amount  due  thereon,  and 
after  setting  up  his  counterclaim  for  the  deficiency  of  the 
guaranty  of  $400,  he  says  the  amount  due  on  the  notes 
ought  to  be  credited  on  the  deficiency  claimed  by  him,  to  wit, 
$250,  and  the  balance  paid  to  him.     But  evidently  the  jury 
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fore  the  defendant  must  give  plaintiffs  credit  on  the  verdict 
and  judgment  in  his  favor  for  the  amount  due  on  the  notes 
at  date  of  verdict,  or  take  a  new  trial.  It  is,  therefore,  the 
judgment  of  this  Court  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  a  new  trial  had,  unless,  within  20 
days  after  notice  of  the  filing  of  the  remittitur  in  the  Cir- 
cuit Court,  the  defendant  remit  on  the  record  the  amount 
due  on  the  notes  sued  on  at  the  date  of  the  verdict;  but,  if 
said  remittitur  be  entered,  then,  it  is  the  judgment  of  this 
Court  that  the  judgment  of  the  Circuit  Court,  so  reduced  in 
amount,  be  affirmed. 

Reversed  nisi, 

Messrs.  Justices  Watts,  Fraser  and  Gage  concur. 

Mr.  Chiee  Justice  Gary  did  not  sit. 


9952 
graham  v.  state. 

(96  S.  E.  188.) 

1.  CoNviera — PoucE  Power — Employment. — The  provisions  of  a  law 
relating  to  the  care  and  employment  of  convicts  are  embraced  within 
the  police  power  of  the  State. 

2.  CoKvicTs — Employment  op  Convicts — Contoact. — A  contract  with 
board  of  directors  of  penitentiary  for  employment  of  convicts  under 
an  existing  law  is  subject  to  the  State's  right  to  change  its  policy 
with  reference  to  the  employment  of  convicts. 

8.  Convicts — Conhlact — Moral  Obligation. — Conceding  that  a  contract 
for  employment  of  convicts  was  rightfully  rescinded  in  the  exercise 
of  power  impliedly  reserved  to  the  State,  circumstances  may  have 
given  rise  to  a  moral  obligation,  to  compensate  which  the  State  had 
the  right  to  legislate. 

4.  Convicts— Contract — Consent  to  Be  Sued. — By  Act  Feb.  18,  1916 
(29  St.  at  Large,  p.  1196),  authorizing  plaintiff  to  bring  an  action 
against  the  State  "for  the  recovery  of  such  damages,  if  any,  as  he 
may  have  suffered  by  the  abrogation  of  his  contract"  for  employment 


Digitized  by  CjOOQIC 


302  Graham  v.  State. 


Argument  [109  S.C. 


of  convicts,  which  contract  was  abrogated  by  Act  March  1,  1918  (28 
St.  at  Large,  p.  210),  the  State  waived  defense  that  plaintiff's  con- 
tract was  annulled  in  the  rightful  exercise  of  a  sovereign  power,  as 
well  as  its  immunity  from  suit,  the  words  **if  any*'  referring  to  dam- 
ages and  not  to  liability. 

5.  Statutes — Constructiox — Presumptioks. — In  construing  a  statute, 
it  must  be  presumed  that  the  legislature  ki^w  the  law,  and  that 
there  was  no  intention  to  do  a  futile  thing. 

Before  Smith,  J.,  Richland,  Summer  term,  1917. 
Affirmed. 

Action  by  John  M.  Graham  against  the  State  of  South 
CaroHna.  From  an  order  overruling  demurrer  to  the  com- 
plaint, the  State  appeals. 

Mr,  Attorney  General  Peeples  and  Messrs.  W,  H,  Tozvn- 
send  and  Cole.  L.  Blease,  for  appellant,  submit :  The  act  per- 
mitting suit  {27  Stats.,  1196)  creates  no  catise  of  action — 
imposes  no  liability  as  against  the  State,  where  none  existed 
independently  of  it.  It  merely  provides  a  remedy  for  a 
cause  of  action,  if  any,  which  plaintiff  might  have,  under 
''the  principles  of  law  governing  his  (i.  e.,  the)  right  to  a 
recovery  in  said  action  (i.  e.,  authorized  to  he  brought)  as 
would  govern  the  case  if  the  action  were  against  a  corpora^ 
tion  organised  under  the  laws  of  the  State  of  South  Caro- 
lina.'' Nor  does  it  waive  any  defense:  58  Wash.  329;  123 
Pac.  450;  30  A.  &  E.  Ann.  Cas.  1033,  1035;  27  Wash.  288; 
67  Pac.  583;  8  R.  C.  L.  422,  note  11;  117  N.  C.  505;  23 
S.  E.  443;  83  Am.  St.  Rep.  600;  32  L.  R.  A.  553;  103  S.  C. 
535,  536;  118  N.  Y.  App.  Div.  (dissenting  opinion)  85;  50 
S.  C.  502,  511;  Crim.  Code,  sees.  972.  973  and  980:  29 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  appeal  is  from  an  order  of  the  Circuit  Court,  over- 
ruling a  demurrer  to  the  complaint  for  insufficiency.  On 
August  10,  1910,  the  board  of  directors  of  the  State  peni- 
tentiary, by  authority  of  law,  entered  into  a  contract  with 
plaintiff,  whereby  they. agreed  to  furnish  him,  for  the  pur- 
pose of  conducting  a  hosiery  mill  within  the  walls  of  the 
penitentiary,  the  labor  of  from  200  to  350  convicts  of  a 
specified  class,  at  a  stipulated  rate  of  hire,  for  a  term  of  five 
years,  beginning  February  1,  1911.  They  agreed,  also,  to 
furnish  the  building,  which  had  been  erected  and  equipped 
for  that  purpose,  and  to  supply  it  with  steam  heat  and  water, 
and  keep  it  in  repair,  and  to  care  for  and  maintain  and  guard 
and  control  the  convicts,  so  that  plaintiff  was  not  responsi- 
ble for  the  sanitary  conditions  incident  to  the  operation  of 
the  mill.  The  mill  was  then  in  operation,  and  had  been  for 
some  years  before;  and  the  operation  thereof  was  continued, 
under  the  contract,  until  November  1,  1913,  when  it  was 
discontinued  on  account  of  an  act  of  the  legislature,  by 
which  the  contract,  which  was  specifically  referred  to  in  the 
act,  was  abrogated  from  that  date.  Act  March  1,  1913  (28 
St.  at  Large,  p.  210).  The  act  declared  that  the  mill  was 
injurious  to  the  health  of  the  convicts  employed  therein, 
detrimental  to  the  public  health,  and  a  public  nuisance,  and 
prohibited  the  employment  of  convicts  therein,  after  the 
date  mentioned.  At  the  session  of  1916  another  act  was 
passed  [Act  February  18,  1916  (29  St.  at  Large,  p.  1196)], 
which  authorized  plaintiff  to  bring  an  action  against  the 
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"In  that :  ( 1 )  The  provisions  of  the  law  relating  to  the 
care  and  employment  of  convicts  are  embraced  within  the 
police  power  of  the  State;  (2)  that  the  contract  in  question 
was  made  subject  to  the  right  of  the  State  to  exercise  such 
police  power  and  to  change  Jts  policy  with  regard  to  its 
penal  system  and  the  employment  of  its  convicts;  and  (3) 
that  the  obligation  of  such  contract  is  not  impaired  by  the 
exercise  of  such  powers,  and  plaintiff  has  sustained  no 
injury  in  consequence  of  the  act  abolishing  the  said  hosiery 
mill." 

The  motion  was  refused,  and  the  State  appealed. 

The  first  two  grounds  of  the  motion  are  scarcely  debat- 
able.    The  proposition  therein  stated  may  be  affirmed  upon 
reason  and  the  weight  of  authority.     The  major  premise  of 
the  third  proposition  has  been  affirmed  and  denied  by 
1,  2     respectable  authority;  and  the  conclusion  that  "plain- 
tiff has  sustained  no  injury'*  depends  upon  whether 
the  word  "injury''  is  used  in  its  recognized  technical  sense, 
as  the  unlawful  infringement  of  a  private  right  which  gives 
rise  to  a  cause  of  action,  or  in  its  popular  sense,  as  meaning 
damage.     We  take  it  that  the  former  is  meant,  for  damage 
is  alleged  in  the  complaint  and  admitted  by  the  demurrer. 

But  we  are  spared  the  necessity  of  considering  the  ques- 
tions suggested  by  this  ground  of  demurrer,  and  particularly 
whether  the  obligation  of  the  contract  was  impaired  by  the 
act  of  1913,  which  abrogated  it  for  the  reasons  there 
3       stated,  or  whether  it  remained  unimpaired,  and  the 
only  difficulty  which  lay  in  plaintiff's  path  to  a  remedy 
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Therefore  the  question  to  be  decided  turns  upon  the 

proper  construction  of  the  act  of  1916.     Did  the  legislature 

intend  by  that  act  to  waive  only  the  State's  immunity  from 

suit?     Or  did  it  intend,  also,  to  waive  the  defense 

4  that  the  contract  was  abrogated  in  the  exercise  of  a 
sovereign  power   rightfully   exerted.     The   learned 

counsel  for  the  State  concede  the  former  but  deny  the  latter 
intent.  If  the  former  was  the  sole  intention,  the  language 
used  to  express  it  was  most  inapt,  and  there  is  a  good  deal 
in  the  statute  which  has  no  significance  at  all.  On  the  other 
hand,  if  the  legislature  intended  to  waive  both  immunity 
from  suit  and  the  defense  stated,  then  all  parts  of  the  act 
may  have  some  meaning,  force,  and  effect. 

In  construing  the  act,  elementary  rules  require  that  we 
presume  that  the  legislature  knew  the  law,  and,  therefore, 
knew  that  plaintiff  could  not  sue  the  State  without  its  con- 
sent, and,  also  that,  if  the  defense  stated  were  set  up, 

5  it  would  certainly  defeat  his  action.     We  must  also 
presume,  against  the  intention  to  do  a  futile  thing, 

consent  to  be  sued,  and  at  the  same  time  reserve  the  right  to 
set  up  an  absolutely  certain  defense.  That  construction 
would  make  the  act  self-destructive.  The  language  used 
shows  plainly  that  the  act  was  adopted  upon  the  assumption 
that  the  contract  had  been  rightfully  terminated,  and  that 
plaintiff  was  remediless.     Moreover,  it  says: 

"The  principles  of  law  governing  his  right  to  a  recovery 
in  said  action  to  be  such  as  would  govern  the  case  if  the 
action  were  against  a  corporation  organized  under  the  laws 
of  the  State  of  South  Carolina." 

If  that  does  not  waive  the  defense  that  the  contract  was 
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competent  jurisdiction,  according  to  the  rules  of  law  which 
would  be  applicable,  if  the  action  were  between  the  plaintiff 
and  a  private  corporation,  what  damages,  if  any,  the  plaintiff 
sustained  by  the  annulment  of  his  contract.  The  words  "if 
any''  refer  to  damages,  and  not  to  liability. 

Order  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Gage  concur. 

Dissenting  opinion  by  Mr.  Justice  Fraser. 

I  cannot  concur  in  the  opinion  of  Mr.  Justice  Hydrick. 
This  is  an  action  for  loss  of  profits.  It  seems  to  me  that  the 
act  under  which  this  action  is  brought  provides  for  three 
things:  (1)  It  removes  the  State's  immunity  from  suit;  (2) 
it  states  the  measure  of  the  State's  liability,  to  wit,  the  lia- 
bility of  a  private  corporation;  (3)  the  Attorney  General 
shall  defend,  that  is,  he  shall  set  up  the  available  defenses. 

It  seems  to  me  that  the  words  "if  any"  negative  the  idea 
of  an  admission  of  liability.  If  a  private  corporation  would 
not  be  liable,  then  by  the  terms  of  the  act  the  State  is  not. 
To  illustrate,  a  private  corporation  has  bound  itself  to  sell 
to  another  a  certain  amount  of  spirituous  liquor.  Before  the 
date  of  the  delivery  the  State  forbids  the  sale  and  delivery  of 
spirituous  liquor.  The  buyer  could  not  recover  his  lost 
profits.  The  prohibition  law  is  a  complete  defense.  What- 
ever the  legislature  in  its  discretion  may  do  for  Mr.  Graham 
is  not  before  us.  It  seems  to  me  the  Attorney  General  is 
bound  by  the  act  to  raise  this  question,  and  it  should  be 
sustained. 


9949 
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2.  Specific  Performance — Adjudication  of  Rightb  of  Parties. — A 
Court  of  equity,  in  an  action  for  specific  performance,  has  jurisdic- 
tion to  adjudicate  all  of  the  rights  of  the  parties  to  the  action. 

3.  Specific  Performance — Sale  of  Land — Right  to  Surplus  Proceeds. 
— In  action  for  specific  performance  of  contract  for  sale  of  land, 
where  master  reports  incumbrances  on  land  in  excess  of  contract 
price,  and  Court  decrees  sale  of  land  to  satisfy  such  incumbrances, 
and  proceeds  of  sale  exceed  amount  of  incumbrances,  plaintiff  is  not 
entitled  to  such  surplus. 

Before  Gary,  J.,  Orangeburg,  October,  1916.     Reversed. 

Action  by  P.  Webb  Bull  against  Anna  B.  Fallaw  and 
others.  Judgment  for  surplus  proceedings  of  judicial  sale, 
and  defendants  appeal. 

Following  is  the  decree  of  the  Circuit  Court : 

'^Ordered,  adjudged  and  decreed  that  the  said  report  be, 
and  the  same  hereby  is,  confirmed  in  all  of  its  particulars 
and  is  made  the  judgment  of  this  Court. 

**Further,  that,  in  so  much  as  the  defendants,  Anna  B. 
Fallow  and  Missouri  L.  Bozard,  are  unable  to  specifically 
perform  their  contracts  heretofore  entered  into  to  sell  and 
convey  the  premises  hereinafter  described  to  the  plaintiff  for 
the  sum  of  forty-eight  hundred  dollars  for  the  reason  that  the 
mortgage  indebtedness  thereon,  the  legal  charges  and  liens 
thereon,  together  with  the  costs  of  this  action,  exceed  the 
sum  of  forty-eight  hundred  dollars,  all  of  which  appears 
more  fully  and  in  detail  in  the  said  report,  the  said  master 
do  sell  the  said  premises  at  Orangeburg  courthouse,  S.  C,  on 
sales  day  in  November  next,  or  upon  some  convenient  sales 
day  thereafter,  after  due  legal  notice,  and  during  the  hours 
for  legal  sales,  at  public  auction  to  the  highest  bidder  for 
cash,  the  purchaser  to  pay  the  master  for  papers  and  all 
taxes  falling  due  after  date  of  sale ;  and  in  case  the  purchaser 
fails  to  comply  with  the  terms  of  sale,  then  that  the  premises 
be  resold  on  the  same  or  some  subsequent  sales  day  at  the 
same  terms  at  the  risk  of  the  former  purchaser.  Further, 
that  the  master  execute  unto  the  compliant  bidder  or  pur- 
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chaser  a  good  and  sufficient  deed  to  the  said  premises,  upon 
production  of  which  he  or  they  shall  be  entitled  to  be  let 
into  possession  thereof.  Further,  that  the  master  may  sell 
the  said  premises  as  a  whole,  or  may  subdivide  the  same  and 
sell  in  parcels,  as  in  his  discretion  may  seem  best  for  the 
interest  of  all  the  parties  concerned.  Further,  that  from  the 
proceeds  of  such  sale  the  master  do  pay :  ( 1 )  The  costs  and 
expenses  of  this  action,  including  taxes  due;  (2)  the  mort- 
gage debt  of  the  defendant,  Thomas  M.  Raysor;  (3)  the 
mortgage  debt  of  the  defendant,  W.  J.  Keenan;  (4)  the 
mortgage  debt  of  Joseph  A.  Berry;  (5)  the  sum  of  five  hun- 
dred dollars  to  the  defendant,  Carrie  F.  Shuler,  which  pay- 
ment shall  be  made  to  her  or  to  her  attorneys;  and  (6)  the 
surplus,  if  any,  to  the  plaintiff  or  his  attorneys.  Further, 
that  the  defendant,  John  L.  Ulmer,  has  no  right  or  interest 
in  the  premises  whatsoever.  Further,  that  the  defendant, 
Carrie  F.  Shuler,  has  no  interest  whatsoever  in  the  premises 
save  as  hereinbefore  stated.  Further,  that  the  defendant, 
W.  J.  Keenan,  has  no  interest  in  the  said  premises  further 
than  is  hereinbefore  stated.*' 

The  following  is  a  description  of  the  premises  described 
to  be  sold : 

*'A11  that  certain  piece,  parcel,  or  tract  of  land,  situate, 
lying  and  being  in  the  county  of  Orangeburg,  in  the  State 
aforesaid,  containing  two  hundred  and  forty  acres,  more  or 
less,  and  bounded  on  the  north  by  lands  of  Fred.  H.  Gram- 
ling,  D.  B.  Fogle,  Lucius  Bozard,  and  L.  M.  Zeiger;  on  the 
east  by  lands  of  Fred.  H.  Gramling  and  D.  B.  Fogle;  south 
by  lands  of  estate  of  T.  R.  McCants  and  Carrie  L.  Shuler; 
and  on  the  west  by  lands  of  Carrie  L.  Shuler,  Tilden  F. 


Digitized  by  VjOOQIC 


Bull  V,  Vksslksn  et  al,  309 


Rep.]  October  Term,  1917. 


surplus  proceeds  of  sale:  79  S.  C.  143;  70  S.  C.  351 ;  21  S. 
C.  121;  Richardson's  Equity  Cases  245.  As  to  requiring 
defendants  to  put  up  a  bond  as  condition  of  appeal:  81  S.  C. 
564;81S.  C.  522. 

Messrs.  Wolfe  &  Berry,  for  respondents,  cite:  As  to 
power  of  Court  in  an  action  for  specific  performance  to 
order  sale  of  the  property:  97  S.  C.  261 ;  97  S.  C.  269;  20 
Encyc.  PI.  &  Prac,  p.  504;  p.  478;  pps.  479,  480.  As  to 
disposition  of  surplus  proceeds  of  sale:  93  S.  C.  244;  Pome- 
roy's  Equity  Juris.,  sec.  406;  11  Rich.  54;  12  Rich.  Eq. 
343;  53  S.  C.  315;  Story's  Eq.  Juris.  1212;  39  Cyc.  1641; 
93  S.  C.  245. 

April  3,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  action  was  for  specific  performance.  All  parties 
having  or  claiming  any  interest  in  the  lands,  or  what  might 
have  been  any  interest  therein,  were  duly  made  parties.  The 
plaintiff  and  defendant,  Fallaw,  individually  and  as  trustee 
of  Bozard,  entered  into  a  contract  for  the  sale  of  lands 
described  in  the  pleadings  for  $20  per  acre.  This  amounted 
to  $4,800.  After  the  contract  was  entered  into  several 
questions  arose  as  to  the  validity  of  the  title,  whether  a  title 
in  deed  in  fee  simple,  clear  and  unincumbered,  could  be 
given.  All  issues  were  referred  to  the  master,  both  of  law 
and  fact.  The  master  made  his  report,  wherein  he  found 
that  the  liens  and  incumbrances  on  the  land  were  in  an 
amount  in  excess  of  the  purchase  price.  Judge  Gary  passed 
an  order  confirming  the  report  of  the  master,  and  decreed 
that  the  lands  should  be  sold.  The  lands  were  sold  at  a 
price  considerable  in  excess  of  the  $4,800,  agreed  purchase 
price,  and,  after  all  claims  were  paid  in  accordance  with 
Judge  Gary's  decree,  a  considerable  surplus  was  left,  which 
was  claimed  by  the  plaintiff.     This  claim  is  resisted  by  the 
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defendant,  who  claims  she  should  be  entitled  to  it.  The 
matter  again  came  up  before  Judge  Gary,  to  decide  wh'3 
should  have  this  surplus.  His  Honor  decided  that  the  plain- 
tiff was  entitled  to  this  surplus,  virtually  decreeing  specific 
performance  in  favor  of  the  plaintiff.  From  this  decree 
defendants  appeal,  and  allege  error  in  the  decree  and  seek 
reversal. 

The  exceptions  are  numerous,  and  will  not  be  considered 

separately,  as,  in  our  view  of  the  case,  the  decree  must  be 

reversed  on  the  ground  that  it  is  a  matter  of  discretion 

lodged  in  the  Court,  in  all  actions  for  specific  per- 

1  formance,  whether  or  not  the  Court  will  decree  spe- 
cific performance.     When  the  master  reported  that 

the  incumbrances  on  the  property  were  more  than  the  agreed 
purchase  price,  the  action  for  specific  performance  was  prac- 
tically abandoned,  and  a  decree  made  for  sale  of  the  lands 
to  pay  off  the  incumbrances. 

A  Court  of  equity,  when  it  acquired  jurisdiction  in  a  claim 

made  for  a  specific  performance,  can  retain  jurisdiction^ 

and  adjudicate  all  of  the  legal  rights  of  the  parties 

2  to  the  suit  in  conformity  with  justice,  equity  and 
good  conscience.     The  Court  is  bound  to  see  that 

complete  justice  is  done  to  the  parties  before  the  Court. 

The  decree  of  his  Honor,  in  allowing  the  surplus  in  the 

hands  of  the  master  to  be  turned  over  to  the  plaintiff,  does 

not  appeal  to  us  as  being  a  fair,  just,  and  equitable  thing  to 

do  under  the  facts  and  circumstances  peculiar  to  this 

3  case.     We  cannot  agree  to  the  finding  of  the  capable 
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a  decree  of  specific  performance  should  be  made.  The  decree 
of  his  Honor  to  the  surplus  funds  in  master's  hands  is 
reversed. 

Reversed. 

Messrs.  Justices  Hydrick  and  Gage  concur. 

Mr.  Chief  Justice  Gary.  I  dissent  for  the  reasons 
stated  in  the  decree  of  his  Honor,  the  Circuit  Judge. 

Mr.  Justice  Fraser.  Concurring  specially.  I  concur 
in  the  result  in  the  opinion  of  Mr.  Justice  Watts.  It  seems 
to  me  that  this  is  not  a  proceeding  for  specific  performance, 
in  which  the  Court  is  allowed  discretion.  The  respondent 
alleged  a  contract  of  sale,  but  that  there  was  a  cloud  on  the 
title.  The  appellants  admitted  the  contract  of  sale,  but 
denied  the  defect  in  the  title.  The  trial  Court  held  that  the 
appellants  could  not  convey  according  to  the  contract.  That 
was  the  end  of  respondent's  case,  if  it  had  stopped  there;  but 
it  did  not  stop  there.  By  agreement  of  all  parties,  the  case 
was  reopened  after  the  sale  that  showed  a  surplus  over  the 
contract  price.  The  second  decree  reaffirmed  the  first 
decree.  The  first  decree  found  that  the  conveyance  could 
not  be  made.  It  seems  to  me  that  it  is  illogical  and  unten- 
able to  hold  that,  while  the  respondent  is  not  bound  by  a 
contract  modified  to  his  hurt,  the  appellants  are  bound  to  a 
contract  modified  to  their  hurt.  The  position  that,  while 
the  respondent  is  not  entitled  to  the  land,  he  is  entitled  to  the 
surplus  of  the  proceeds  of  the  sale  of  the  land,  should  not  be 
sustained.  It  is  true,  in  order  to  do  justice,  a  Court  may 
order  a  sale  of  the  land,  and  the  surplus  turned  over  to  him 
who  seeks  relief;  but  that  is  on  the  theory  that  the  person 
who  seeks  rehef  is  the  equitable  owner  of  the  land.  In  this 
case  the  respondent  is  declared  not  to  be  the  owner.  The 
finding  that  the  appellant  could  not  convey  has  not  been 
appealed  from,  but  reaffirmed,  and  is  the  law  of  this  case. 
Immediately  preceding  the  sale  the  respondent,  under  the 
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decree  of  the  Court,  was  out  of  the  case,  and  the  case  pro- 
ceeded to  determine  the  rights  of  codef  endants.  The  parties 
themselves  did  nothing  to  change  the  status.  If  the  land 
had  sold  for  less  than  the  claims,  the  appellant  would  have 
been  liable  for  the  deficit.  There  is  no  deficit,  but  a  surplus, 
and  I  think  the  surplus  should  go  to  the  appellants. 


9857 

RUFF  V.  COLUMBIA  RAILWAY,  GAS  AND  ELECTRIC  CO. 
(96  S.  E.  188.) 

1.  Trial — Submissiok  to  Jubt — Ixferekces  From  Evidence. — There 
being  evidence  from  which  more  than  one  inference  can  be  drawn, 
there  cannot  be  a  direction  of  verdict,  but  it  must  be  submitted  to 
the  jury. 

2.  Estoppel — Unrecorded  Conditional  Sale. — A  lessee  of  a  furnished 
house,  without  notice  of  an  unrecorded  conditional  sale  to  the  lessor 
of  articles  therein,  is  not  estopped  to  claim  right  of  possession  thereof 
against  the  seller,  merely  because  acknowledging  his  titie;  only  an 
assumption  by  him,  on  a  consideration,  of  the  lessor's  obligation  to 
pay  for  them  and  subsequent  failure  to  pay,  will  estop  him. 

8.  Landlord  and  Tenant — Leases — Necbssitt  of  Recording. — A  lease 
for  less  than  a  year  need  not  be  recorded. 

4.  Sales — Conditional  Sale — Recording — ^^'Sttbsequent  C^editok  or. 
Purchaser." — A  lessee  of  a  furnished  house,  as  to  articles  therein 
bought  by  the  lessor  on  conditional  sale,  is  a  subsequent  purchaser 
or  creditor,  within  Civ.  Code  1912,  sec.  8740,  declaring  an  agreement 
between  seller  and  buyer  of  personal  property,  whereby  an  interest 
therein  is  reserved  to  the  seller,  void  as  to  subsequent  creditors  or 
buyers  for  a  valuable  consideration  unless  it  be  in  writing  and 
recorded. 

Before  Smith,  J.,  Richland,  Summer  term,  1917.  Af- 
firmed. 

Action  by  W.  H.  Ruff,  Jr.,  against  the  Columbia  Railway, 
Gas  and  Electric  Company.  Judgment  for  plaintiff,  and 
defendant  appeals. 

The  charge  of  the  Court  below  is  as  follows : 
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The  Court:  Mr.  Foreman  and  Gentlemen  of  the  Jury: 
This  action  is  brought  by  the  plaintiff  to  recover  actual  and 
punitive  damages  of  the  defendant  for  certain  acts  of  wrong 
which  are  alleged  therein. 

The  plaintiff  contends  and  alleges  in  this  case  that  he  had 
leased  a  furnished  home  from  one  C.  W.  Brown,  in  the  city 
of  Columbia,  and  that  a  part  of  the  furniture  consisted  of 
one  gas  stove  and  one  gas  heater ;  that  those  articles,  at  the 
time  the  plaintiff  rented  the  premises  in  question,  were  in  the 
possession  of  C.  W.  Brown,  his  landlord,  and  that,  so  far  as 
he  knew,  the  landlord  was  the  owner  thereof;  that  on  the 
20th  day  of  September,  in  the  year  1915,  the  defendant, 
through  its  agents  and  servants,  negligently,  wilfully,  mali- 
ciously, and  with  utter  disregard  of  the  rights  of  the  plaintiff, 
unlawfully  entered  upon  the  said  premises  and  removed  the 
said  gas  stove  and  gas  heater,  depriving  the  plaintiff  of  the 
use  thereof  and  causing  him  expense,  trouble,  vexation,  as  a 
result  of  this  removal ;  and  that  by  reason  of  this  negligent, 
careless,  wilful,  and  wanton  and  high-handed  act  of  the 
defendant  in  unlawfully  entering  the  premises,  he  has  been 
damaged  in  the  sum  of  $5,000. 

The  defendant  denies  every  allegation  of  that  complaint 
which  would  impute  to  it  any  liability  whatsoever  in  the 
matter,  and  it  alleges  that  Brown,  the  landlord,  had  con- 
tracted with  the  defendant  company  to  lease  or  buy  the  arti- 
cles in  question  at  a  certain  valuation  under  a  contract  bear- 
ing date  the  20th  day  of  December,  1913,  which  Brown  had 
failed  to  carry  out;  that  defendant  notified  plaintiff  of  the 
contract,  and  the  plaintiff  agreed  to  see  Brown  about  the 
matter,  and  if  Brown  would  not  pay  the  debt  the  plaintiff 
would;  and  thereafter,  not  hearing  anything  from  either 
the  plaintiff  or  Brown,  the  landlord,  and  the  obligation  still 
remaining  unpaid,  it  removed  the  articles  in  question  in  pur- 
suance of  its  legal  right  under  the  contract  referred  to,  and 
that  it  is  not  liable,  as  claimed  by  the  complaint  in  the  case. 


Digitized  by  CjOOQIC 


314         Ruff  v.  Columbia  Ry.,  Gas  &  Electric  Co. 

Charge  [109  S.C. 

It  is  provided  under  the  law  of  this  State,  Mr.  Foreman 
and  gentlemen  of  the  jury,  that  in  the  absence  of  provision 
indicating  to  the  contrary  a  lease  of  premises  is  presumed 
to  be  for  one  year.  And  if  you  find  in  this  case  that  the 
premises  in  question  were  leased  to  the  plaintiff  by  Brown, 
the  presumption  is,  in  the  absence  of  testimony  to  the  con- 
trary, that  he  had  leased  the  premises  for  one  year. 

Now,  there  is  another  provision  of  the  Code  to  which  it  is 
necessary  to  call  your  attention  in  this  case,  which  is  as  fol- 
lows (section  3740) :  **Every  agreement  between  the  vendor 
and  vendee,  bailor  or  bailee  of  personal  property,  whereby 
the  vendor  or  bailor  shall  reserve  to  himself  any  interest  in 
the  same,  shall  be  null  and  void  as  to  subsequent  creditors 
(whether  lien  creditors  or  simple  contract  creditors)  or  pur- 
chasers for  valuable  consideration  without  notice,  unless  the 
same  be  reduced  to  writing  and  recorded  in  the  manner  now 
provided  by  law  for  the  recording  of  mortgages;  but  noth- 
ing herein  contained  shall  apply  to  livery  stable  keepers,  inn- 
keepers, or  any  other  persons  letting  or  hiring  property  for 
temporary  use  or  for  agricultural  purposes,  or  depositing 
such  property  for  the  purpose  of  repairs  or  work  or  labor 
done  thereon,  or  as  a  pledge  or  collateral  to  a  loan." 

The  object  of  that  provision  is  that  when  a  person  sells  to 
another  personal  property  and  retains  some  interest  therein, 
or  where  personal  property  is  intrusted  to  the  care  of  another 
and  some  particular  duty  is  to  be  discharged  in  regard 
thereto,  the  property,  in  other  words,  being  put  in  the  pos- 
session of  the  vendee  or  the  bailee,  if  the  seller  retains  any 
interest  in  the  same,  in  order  that  he  may  be  able  to  assert 
that  interest,  whatever  it  may  be,  against  a  subseciuent  credi- 
f or — that  is,  a  person  who  should  thereafter  become  indebted 
to  the  party — whether  a  lien  creditor  or  simple  contract 
creditor,  or  in  case  the  property  is  purchased  subsequently 
for  a  valuable  consideration,  under  those  circumstances,  in 
order  to  protect  that  reserved  interest  or  to  protect  the  right 
of  the  party  as  bailor  against  those  people,  it  is  necessary  that 
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the  contract  in  which  the  interest  is  reserved  or  the  bailment 
agreed  should  be  first  put  in  writing,  and  it  must  be  recorded 
in  the  office  of  the  clerk  of  the  Court  in  accordance  with 
provisions  providing  for  the  recording  of  mortgages. 

Now  there  is  a  paper  offered  here  in  evidence  purporting 
to  be  a  contract  between  Brown  and  the  defendant  here, 
Columbia  Railway,  Gas  &  Electric  Company.  It  is  the  duty 
of  the  Court  to  construe  written  instruments.  It  is  not 
relieved  of  that  duty  even  in  cases  where  provisions  are 
apparently  inconsistent  or  difficult  of  construction.  It  is  only 
in  cases  of  ambiguity,  doubt,  that  the  matter  is  submitted  to 
the  jury  for  its  determination.  There  is  no  ambiguity  with 
regard  to  the  paper  offered  in  evidence  here,  and  so  it 
becomes  the  duty  of  the  Court  to  construe  it,  and  the  Court 
in  doing  so  will  only  refer  to  one  or  two  clauses  of  the  con- 
tract :  '*Said  appliances  are  leased  for  use  with  gas  sold  by 
company,  and  remain  the  sole  property  of  company  until  such 
future  time  as  total  amount  paid  as  rental  shall  equal  above 
mentioned  valuation,  at  which  future  time  company  shall 
surrender  this  lease  and  shall  give  a  receipt  in  full  for  rental^ 
which  receipt  shall  be  in  effect  a  bill  of  sale  for  said  appli- 
ances, transferring  full  right,  title,  and  ownership  from  com- 
pany to  subscriber." 

And  the  fourth  paragraph  of  this  contract  is  as  follows : 
"Upon  failure  of  subscriber  to  perform  any,  either,  or  all  of 
the  foregoing  agreements,  company  may,  at  its  option,  shut 
off  gas  supply,  remove  meter  and  connection,  and  terminate 
this  lease,  and  immediately,  and  without  legal  process,  take 
possession  of  and  remove  any  and  all  of  said  appliances,  and 
all  rental  which  shall  have  been  paid  by  subscriber  to  com- 
pany shall  be  :and  apply  only  as  reasonable  compensation  for 
use  of  said  appliances  and  for  work  done  and  expenses 
incurred  by  company  up  to  and  including  date  of  such 
removal." 

There  is  some  doubt  under  the  decisions  in  this  State,  Mr. 
Foreman  and  gentlemen  of  the  jury,  whether  that  would  be 
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regarded  as  a  conditional  sale  or  a  mortgage,  but,  fortunately 
in  this  case,  it  is  not  a  material  inquiry.  If  it  be  viewed  as 
a  mortgage,  upon  the  failure  to  perform  its  conditions,  if 
there  was  a  failure,  the  title  to  the  property  would  revert — 
would  vest  in  the  mortgagee^— that  is,  the  person  to  whom  it 
was  given.  If  the  title  passed  out  in  this  case  to  Brown,  and 
there  was  a  failure  on  the  part  of  Brown  to  perform  the  con- 
ditions in  the  clause  read,  the  title  of  the  property  would 
vest  in  the  defendant.  But  if  the  title  never  passed  from 
the  defendant,  if  the  contract  be  so  construed  as  to  make  it 
that  kind  of  an  agreement  in  which  the  title  never  passed, 
why,  of  course,  it  would  still  be  there  until  the  conditions 
had  been  performed,  and  it  could  only  pass  in  the  event  that 
the  conditions  were  performed. 

So,  if  this  be  regarded  as  a  paper  in  which  the  title  was 
reserved  to  the  defendant — in  the  defendant,  then,  under  the 
provisions  which  the  Court  has  read  to  you,  in  order  that 
it  might  be  effective  against  subsequent  creditors,  whether 
simple  contract  creditors  or  lien  creditors  or  purchasers  for 
value  and  without  notice — it  was  necessary  that  it  should 
not  only  be  in  writing,  but  put  on  record  in  the  office  of  the 
clerk  of  Court  in  accordance  with  the  provisions  provided 
for  recording  of  mortgages.  If  it  be  regarded  as  a  mort- 
gage, then,  in  order  to  protect — in  order  for  the  defendant 
to  protect  itself  against  subsequent  purchasers  for  value 
without  notice — it  would  also  have  to  be  put  on  record. 

Now,  the  statute  here  makes  some  exceptions.  It  will 
not  be  contended  for  a  moment  that  some  of  these  exceptions 
are  applicable,  as,  for  example,  that  the  clause  relating  to 
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ting  or  hiring  property  for  temporary  use."  Now,  if  the 
property  is  hired  or  let  for  temporary  use,  the  provisions  of 
this  section  do  not  apply.  The  temporary  use  contemplated 
in  that  act  is  such  use  on  the  part  of  the  person  to  whom  the 
property  is  let  as  will  contemplate  a  return  thereof  to  the 
owner  who  lets  it — the  owner. 

If  it  is  within  the  contemplation  of  the  parties  that  the 
title  thereto  shall  pass,  or  that  it  shall  pass  upon  condition, 
in  other  words,  if  it  is  a  conditional  sale,  or  if  the  title  is 
passed  and  a  mortgage  is  taken  of  it,  it  would  not  be  such  a 
temporary  use  as  is  contemplated  by  the  statute  as  a  matter 
of  law.  If,  however,  disregarding  the  statute,  one  has 
actual  notice  or  the  circumstances  are  such  as  should  put  a 
reasonable  person  upon  inquiry,  and  are  of  such  a  nature  that 
if  pursued  would  lead  to  notice,  that  is  sufficient,  regardless 
of  the  provisions  of  the  act.  There  are,  in  other  words, 
either  constructive  notice  or  actual  notice,  but  if  there  is 
neither  in  the  case  and  the  seller  retains  interest  in  the  prop- 
erty, before  he  can  assert  that  interest,  against  a  subsequent 
purchaser  without  notice  or  a  subsequent  creditor,  the  con- 
tract must  be  in  writing  and  must  be  either  recorded  or  the 
party  must  have  actual  notice.  And  if  such  is  not  the  case, 
then  the  contract  is  void — ^nuU  and  void  as  to  that  particular 
person. 

The  lease  of  a  premises  for  a  term  of  years  is  such  a  pur- 
chase as  would  be  embraced  within  the  provisions  of  that 
section.  So,  to  make  the  matter  as  plain  as  I  can,  and  as 
practicable  as  I  can,  if  in  this  particular  case  the  plaintiff 
had  no  notice,  actual  notice  of  the  terms  of  this  contract,  this 
agreement  between  the  parties,  that  is,  between  Brown  and 
the  defendant,  or  the  circumstances  were  not  such  as  to  put 
a  reasonable  person  upon  inquiry  which,  if  pursued,  would 
lead  to  that  notice,  if  that  was  not  the  case — and  it  is  admit- 
ted that  that  paper  was  not  put  on  record — and  it  would  be 
flull  and  void  as  to  the  plaintiff  under  the  circumstances 
stated,  because  there  would  not  be  any  notice,  actual  or 
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constructive.  But  if  he  rented  the  premises,  the  leased 
premises,  furnished,  and  the  articles  in  question  here  were 
part  and  parcel  of  the  furniture  leased,  then  he  secured  the 
right  to  the  possession  of  those  articles,  as  much  so  as  he  did 
the  place  itself,  and  no  one  without  legal  authority  could 
disturb  or  could  invade  that  possession  under  those  circum- 
stances. 

Now,  gentlemen  of  the  jury,  it  is  the  policy  of  the  law  not 
to  discourage  men  entering  into  contract  when^ot  contrary 
to  the  law  or  public  policy.  And,  therefore,  if  the  plaintiff 
had  notice  subsequent  to  his  entering  into  the  lease  contract 
or  rental  of  the  place,  if  he  had  notice  subsequent  thereto  of 
the  contract  between  Brown  and  the  defendant,  he  could, 
upon  a  sufficient  consideration,  valuable  consideration — and 
that  means  any  benefit  or  advantage  coming  to  him  by  rea- 
son of  the  contract,  or  injury  or  disadvantage  to  the  other 
party — he  could,  upon  a  valuable  consideration,  enter  into 
an  agreement  whereby  he  would  assume  the  obligations  of 
this  contract  of  his  landlord.  It  would  have  to  be  supported 
by  a  proper  consideration,  however.  And  if  he  did  assume 
that  obligation  under  the  circumstances  stated,  and  it  was 
so  understood,  and  the  company,  the  defendant,  relied  upon 
him  to  carry  it  out,  and  thereafter  he  failed  to  do  so,  stand- 
ing in  the  shoes  of  Brown,  why,  then,  it  would  have  a  right  to 
enter  upon  the  premises  peaceably  and  quietly  and  recover 
or  take  into  its  possession  the  property  embraced  within  the 
contract,  even  if  it  be  viewed  as  a  chattel  mortgage,  after 
condition  broken,  or  even  if  it  be  viewed  as  a  contract  in 
which  the  defendant  originally  reserved  the  title,  that  is  to 
say,  that  the  title  never  passed  from  the  defendant  to  Brown. 
It  could  not  act  oppressively,  and  it  could  not  eng^age  in  a 
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Now,  a  thing  is  done  carelessly  and  negligently  when  a 
person  fails  to  exercise  ordinary  care  and  prudence  under 
all  of  the  surrounding  facts  and  circumstances,  where  the 
mind  is  in  such  condition  that  the  act  is  prompted  by  inad- 
vertence. A  thing,  however,  may  be  done  unlawfully,  wil- 
fully, wantonly,  or  maliciously.  The  Supreme  Court  of 
this  State  has  said  in  one  of  the  old  cases  that  the  three 
words,  ^'unlawful,'*  **wilfur  and  **malicious''  represent  an 
ascending  grade  of  responsibility,  of  legal  responsibility, 
reaching  the  legal  climax  in  the  word  **malice"  or  "mali- 
cious.'' A  thing  may  be  unlawful  and  not  by  any  means  be 
wilful,  wanton,  reckless,  or  malicious.  The  Court  has 
sometimes  used  this  illustration:  Suppose  that,  Mr.  Fore- 
man, you  should  notify  a  person  not  to  enter  upon  your 
lands,  and  thereafter,  not  knowing  precisely  where  the  line 
was,  in  the  very  effort  to  stay  away  from  your  lands  he 
might  trespass  thereon,  enter  thereon.  Inasmuch  as  the 
Court  has  said  that  the  intention  in  that  particular  offense  is 
no  part  of  the  offense,  he  will  have  committed  an  unlawful 
act,  because  he  has  gone  upon  your  lands  not  only  without 
your  assent,  your  authority,  but  against  your  objection;  and 
for  that  trespass  he  would  be  at  least  liable,  uider  the  cases 
in  this  State,  for  nominal  damages,  even  though  no  witness 
had  attempted  to  estimate  in  dollars  and  cents  the  amount  of 
damages.  But  you  will  observe  that  that  act  would  not  be 
a  wilful  act  or  a  wanton  act.  The  books  generaly  hold  that 
a  thing  is  wilfully  done  when  it  is  intentionally  done  or 
designedly  done. 

Now,  a  thing  may  be  wilfully  done  or  intentionally  done, 
and  not  by  any  means  be  maliciously  done.  A  man  may 
wilfully  and  intentionally  take  the  life  of  another,  or  he 
may,  by  the  exercise  of  the  will,  enter  upon  the  lands  of 
another  when  he  has  the  right  to  do  so.  In  order  to  con- 
stitute such  an  act  a  malicious  one,  it  must  not  be  an  unlaw- 
ful act  or  a  wrongful  act,  but  it  must  be  wilfully  done  with- 
out a  legal  cause  or  excuse  under  such  circumstances  as  will 
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indicate  a  wanton  intent,  a  desire  to  disregard  purposely, 
knowingly,  intentionally,  the  legal  rights  of  another. 

If  the  act  in  question  here,  if  it  was — I  believe  it  is  not 
disputed  that  the  articles  were  removed — if  that  was  done 
without  the  assent,  over  the  objection  of  the  plaintiff  here, 
acting  through  this  agent,  and  the  act  was  wilful,  wanton  or 
reckless,  or  if  there  was  no  legal  cause  or  excuse  for  it,  and 
it  was  done  under  such  circumstances  as  would  evidence 
misconduct,  a  disregard  of  the  rights  of  the  plaintiff  in  the 
case,  it  would  be  subject  to  punitive  damages.  If  one  party 
acts  under  a  mistake,  bona  fide  mistake,  or  through  care- 
lessness or  negligence,  or  under  the  honest  bona  fide  belief 
that  he  is  asserting  a  legal  right,  and  the  action  is  being 
taken  solely  for  the  protection  of  what  he  conceives  to  be 
his  legal  right,  while  he  would  be  liable  for  damages,  such 
damages  as  the  party  had  sustained  as  a  result  of  that  act, 
he  would  not  be  liable  for  punitive  damages,  damages  by 
way  of  punishment,  unless  there  was  a  present  consciousness 
of  the  rights  of  the  other  or  an  actual  wrongful  intention  or 
such  recklessness  as  would. evidence  a  conscious  disregard 
of  the  rights  of  the  other  person. 

Now,  the  facts  in  this  case  are  entirely  for  you.  If  you 
find  that  the  defendant  is  liable  for  actual  damages,  it  would 
be  your  duty  to  award  such  damages  as  are  alleged  in  this 
complaint  which  the  testimony  shows  that  he  has  sustained, 
and  which  flow  directly  and  naturally  and  proximately  from 
the  act  complained  of.  And  you  have  heard  the  testimony, 
and  if  you  find  that  there  is  liability  upon  that  ground,  the 
Court  is  going  to  leave  it  to  you  to  say  just  what  that  dam- 
age is.  If,  in  addition  to  that,  you  find  that  there  was  a 
wilful,  wanton,  or  malicious  disregard  of  the  rights  of  the 
plaintiff,  as  alleged  in  this  complaint,  then  you  add  such  sum 
as  you  think  would  be  a  just  punishment  of  the  defendant  to 
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And  in  estimating  what  would  be  a  proper  amount  of 
punitive  damages,  you  have  the  right  to  consider  the  wealth 
of  the  defendant,  if  the  testimony  in  the  case  enlightens  you 
upon  that  point.  A  person,  actual  or  artificial,  may  own 
lots  of  property,  may  have  extensive  property  interests,  and 
yet  not  be  wealthy,  because  the  liabilities  may  exceed  in  cer- 
tain cases  the  assets.  A  person  may  have  extensive  prop- 
erties and  at  the  same  time  be  bankrupt.  If  you  gather 
from  the  testimony  in  this  case  any  light  as  to  the  financial 
standing  or  wealth  of  the  defendant,  then,  in  considering  an 
estimate  of  punitive  damages  you  have  a  right  to  consider 
that ;  and  properly  so,  because  what  might  be  a  punishment 
for  a  person  of  only — of  certain  wealth,  would  not  be  in  a 
case  of  a  person  of  much  greater  wealth,  where  the  punish- 
ment is  sought  in  requiring  one  to  pay  money  by  way  of 
damages. 

If  you  find  for  the  plaintiff,  say.  We  find  for  the  plaintiff 
so  many  dollars  actual  damages,  if  you  so  find.  And  if,  in 
addition  to  that,  you  find  punitive  damages,  say  so  many 
dollars  punitive  damages.  Or,  if  you  find  one  or  the  other, 
indicate  which  you  do,  and  to  that  sign  your  name  and 
under  it  write  the  word  Foreman.  If  the  plaintiff  has 
failed  to  establish  his  case  by  the  greater  weight  or  pre- 
ponderance of  the  testimony,  then  you  say,  We  find  for  the 
defendant,  and  under  that  write  your  name  and  under  it 
write  the  word  Foreman.  You  will  write  your  verdict 
here  on  the  paper  entitled  summons  and  complaint.  And 
take  with  you  any  exhibits  that  you  may  desire,  contract  and 
any  other  papers  you  may  desire. 

Any  suggestions,  Mr.  Tompkins  ? 

Mr.  Tompkins :  There  is  one  feature — I  think  it  is  the  case 

of V,  The  Railroad — in  estimating  punitive  damages 

the  jury  can  also  take  into  consideration  the  invasion  of  the 
plaintiff's  rights. 

The  Court :  Yes,  sir. 


21—109. 
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Mr.  Tompkins:  In  addition  to  the  punishment  for  the 
defendant,  they  can  also  take  into  consideration  punishment 
for  invasion  of  the  plaintiff's  rights. 

The  Court :  Yes,  sir ;  I  think  I  charged  that  punitive  dam- 
ages in  this  State  are  not  awarded  for  a  public  wrong  in  the 
sense  that  a  person  is  fined  in  the  Court  of  General  Sessions, 
nor  are  they  regarded  as  a  compensation  in  the  sense  that 
actual  damages  are,  but  the  theory  upon  which  they  are 
awarded  in  this  State  is  that  they  are  given  as  a  compensa- 
tion to  the  plaintiff  for  the  wilfulness  with  which  a  private 
right  has  been  invaded,  and  the  jury  have  a  right  to  consider 
that  in  awarding  punitive  damages. 

Mr.  Herbert,  have  you  anything? 

Mr.  Herbert:  Well,  your  Honor,  I  do  not  think  you 
instructed  the  jury  that  if  Mr.  Ruff, after  he  entered  into  pos- 
session, and  before  this  property  was  seized,  acknowledged 
defendant's  title  to  the  property,  and  also  acknowledged  Mr. 
C.  W.  Brown's  obligation,  that  Mr.  Ruff  would  then  be 
estopped  from  denying  the  title  of  this  defendant  and  would 
be  bound  by  the  contract. 

The  Court :  I  do  not  think  that  acknowledgment  of  that 
title  or  any  acknowledgment  of  this  contract  would  estop 
him  short  of  an  assumption  on  his  part  to  assume  the  obli- 
gation, and  that  is  why  I  restricted  the  construction  to  that 
point.     That  gives  you  the  benefit  of  that. 

Mr.  Herbert :  Yes,  sir. 

Exceptions  4  to  8  are  as  follows : 

4.  Because  his  Honor  erred  in  not  instructing:  the  jury,  as 


Digitized  by  VjOOQIC 


Ruff  v,  Columbia  Ry.,  Gas  &  Electric  Co.         323 

Rep.]  October  Term,  1917. 

of  an  agreement  on  his  part  to  assume  the  obligation  of  C. 
W.  Brown. 

5.  Because  his  Honor  erred  in  not  instructing  the  jury 
that  if  the  plaintiff  acknowledged  the  title  of  the  defendant 
to  the  property  in  question,  and  made  no  assertion  of  his 
right  thereto,  and  gave  the  defendant  no  notice  that  he 
claimed  said  property  under  the  lease  of  C.  W.  Brown  to 
plaintiff,  then  the  plaintiff  waived  the  right  to  set  up  his 
claim  of  possession  under  the  lease  from  C.  W.  Brown  to 
plaintiff  and  waived  the  right  to  deny  the  title  of  the  defend- 
ant. 

6.  Because  his  Honor  erred  in  not  submitting  to  the  jury 
the  issue  in  this  case  of  whether  or  not  the  plaintiff  was 
estopped  from  denying  that  he  had  notice  of  defendant's 
title  to  the  property  in  question,  and  waived  the  right  to 
deny  that  he  had  such  notice,  and  in  holding  that  nothing 
except  an  agreement  to  assume  the  obligation  of  C.  W. 
Brown,  which  agreement  must  be  based  upon  a  considera- 
tion, would  defeat  the  right  of  the  plaintiff  to  the  posses- 
sion of  the  property. 

7.  Because  his  Honor  erred  in  charging  the  jury  that  if 
the  plaintiff  had  no  notice,  either  actual  or  constructive,  of 
the  defendant's  lien,  nothing  except  an  agreement  on  the 
part  of  the  plaintiff  to  assume  the  contract  of  C.  W.  Brown 
could  give  defendant  any  right  to  the  property  in  question, 
and  that  such  agreement  to  assume  the  contract  must  be 
based  upon  a  valuable  consideration;  whereas,  his  Honor 
should  have  charged  that  if  the  plaintiff  acknowledged  to 
the  defendant  the  title  of  the  defendant  to  the  property  and 
defendant  acted  on  such  acknowledgment,  then  the  plaintiff 
could  not  thereafter  deny  the  title  of  the  defendant. 

8.  Because  his  Honor  erred  in  charging  the  jury  that 
section  3740  of  the  Code  of  Laws  for  1912  of  South  Caro- 
lina applies  to  this. case,  and  that  the  lease  contract  which  the 
plaintiff  had  with  C.  W.  Brown  constitutes  such  a  lien  as  is 
contemplated  by  the  statute  and  is  within  the  provisions  of 
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the  statute  and  made  the  plaintiff  a  subsequent  creditor  or 
purchaser  from  said  C.  W.  Brown;  whereas,  his  Honor 
should  have  held  that  since  the  plaintiff  acknowledged 
defendant's  title  and  acknowledged  the  obligation  of  C.  W. 
Brown  to  defendant,  the  mere  fact  that  the  property  in  ques- 
tion was  in  the  house  rented  by  plaintiff  from  C.  W.  Brown 
gave  plaintiff  no  title  to  said  property  paramount  to  the  lien 
of  defendant. 

Messrs.  R.  B,  Herbert  and  William  Elliott,  for  appellant, 
cite:  As  to  the  right  of  appellant  to  move  its  fixtures:  38 
Cyc.  999.  As  to  punitive  damages:  69  S.  C.  434;  48  S.  E. 
460;  93  S.  C.  125 ;  75  S.  E.  1018;  67  S.  C.  432;  46  S.  E.  39. 
As  to  plaintiff  being  estopped  to  bring  this  action:  67  S.  C. 
432;  46  S.  E.  39;  92  S.  C.  743.  Plaintiff's  lease  not  being 
recorded  defendant  was  not  charged  with  notice  of  it:  Civil 
Code  1912,  sec.  3740. 

Messrs.  Tompkins,  Barnett  &  McDonald,  for  respond- 
ent. 

January  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  for  damages,  actual  and  punitive,  for 
$5,000  by  plaintiff  against  the  defendant  and  tried  at  the 
Summer  term  of  Court  for  Richland  county,  1917,  and 
resulted  in  a  verdict  for  the  plaintiff  for  $100  actual  dam- 
ages and  $2,500  punitive  damages.  After  verdict  was  ren- 
dered a  motion  for  a  new  trial  was  made  and  his  Honor 
reduced  the  verdict  for  punitive  damages  to  $2,000,  leaving 
the  total  verdict  at  $2,100,  for  which  judgment  was  entered. 
After  entry  of  judgment  defendant  appealed. 

Exceptions  1,  2  and  3  allege  error  in  not  directing  a  ver- 
dict in  favor  of  the  defendant  as  moved  for  before  his 
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Honor  in  the  Circuit  Court.     It  has  been  held  so  repeatedly 
by  this  Court  that,  where  there  is  evidence  from 

1  which  more  than  one  inference  can  be  drawn  in  a 
cause  on  trial,  it  must  be  submitted  to  the  jury  for 

their  determination,  that  quotation  of  authority  is  unneces- 
sary, and  in  this  case  at  bar  there  was  ample  testimony  both 
as  to  actual  and  punitive  damages  to  warrant  his  Honor  in 
submitting  the  case  to  the  jury,  and  these  exceptions  are 
overruled. 

E;x:ceptions  4,  5,  6  and  7  raise  substantially  the  same  point 

and  will  be  considered  together.     They  complain  of  error 

in  not  instructing  the  jury  as  requested  by  the  defendant 

and  in  erroneous  instructions  in  his  charp^e  as  to 

2  plaintiff's  acknowledgment  of  title  of  defendant  of 
property  in  question  and  of  •  such  conduct  on  plain- 
tiff's  part  which   amounted   to   waiver   and   estoppel   by 
him. 

The  evidence  in  the  case  shows  that  the  plaintiff  leased 
from  C.  W.  Brown  a  house  furnished,  which  furniture  con- 
sisted, among  other  things,  of  one  gas  stove  of  about  the 
value  of  $30  and  one  gas  heater  of  about  the  value  of  $70; 
that  at  that  time  it  was  in  the  possession  of  Brown,  and  as 
far  as  plaintiff  knew  Brown  was  the  owner  of  the  property; 
that  on  September  20,  1915,  defendant's  agents,  in  the 
absence  of  plaintiff  and  his  wife,  went  in  the  house  of  plain- 
tiff and  over  the  protest  of  plaintiff's  servants  removed  the 
gas  stove  and  gas  heater;  that  plaintiff's  wife  at  that  time 
was  in  the  hospital  very  ill;  that  he  had  been  in  the  house 
four  or  five  months  before  he  heard  of  any  claim  that  Brown 
owed  the  defendant;  that  he  knew  nothing  of  the  contract 
between  Brown  and  the  defendant  until  long  after  he  had 
been  put  in  possession  of  the  house  and  furniture  in  dispute ; 
that  he  offered  to  make  payments  on  what  Brown  owed 
defendant  if  he  could  get  Brown's  consent  and  if  Brown 
would  deduct  it  from  the  rent;  that  after  defendant  removed 
the  stove  and  heater  he  had  to  buy  others  from  the  defend- 
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ant;  could  not  get  them  in  Columbia  from  any  one  else;  that 
it  took  several  days  to  get  the  stove  and  heater  installed, 
which  put  him  in  bad  shape;  that  during  all  this  time  his 
wife  was  seriously  ill  in  the  hospital  and  not  expected  to 
live;  and  that  she  was  expected  home  next  day  and  needed 
hot  water  and  food  prepared,  and  when  his  wife  came  home 
she  could  not  get  it. 

Under  the  pleadings  and  evidence  in  the  case  his  Honor, 
by  his  charge,  declared  the  law  fully  and  correctly.  He 
committed  no  error  in  his  charge  by  commission  or  omission. 
He  clearly  stated  the  issues  and  declared  the  law  applicable 
thereto  fully,  clearly,  and  comprehensively.  There  was 
nothing  in  his  charge  that  was  prejudicial  to  the  defendant, 
and  the  exceptions  are  not  meritorious,  and  these  exceptions 
are  overruled. 

Exception  7  is  overruled.     A  lease  for  less  than  a  year 
need   not  be   recorded.     The   statute   is   applicable.     The 
defendant  brought  the  whole  trouble  on  itself  by  the  negli- 
gent and  wilful  action  of  its  agents  and  servants, 
3,  4     and  the  jury  were  justified  under  the  facts  of  the 
case  and  law  applicable  to  the  facts  in  rendering  a 
verdict  both  for  actual  and  punitive  damages.     There  is  no 
prejudicial  error  as  complained  of.     The  exceptions  are 
overruled. 

Judgment  affirmed. 

Messrs.  Justices  Hydrick,  Eraser  and  Gage  concur. 

Mr.  Chief  Justice  Gary  did  not  sit. 
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2.  Corporations — Principal  aj/td  Agent — Process — Service  on  Foreign 
Corporation. — Where  foreign  corporation  contracted  with  domestic 
corporations  to  handle  its  goods  on  consignment,  the  price  to  be 
regulated  by  the  foreign  corporation,  requiring  the  local  sellers  to 
handle  no  other  goods,  giving  the  foreign  corporation  complete  con- 
trol of  the  sale  of  its  goods,  the  contract  was  one  of  agency,  so  that 
service  on  the  domestic  corporation  was  service  on  the  foreign  cor- 
poration, although  the  contract  further  provided  that  it  should  not 
be  construed  as  creating  an  agency. 

Before  DeVore,  J.,  Richland,  April  7,  1917.     Affirmed. 

Action  by  George  McNeill  and  others,  copartners,  trading 
under  the  name  of  the  Capital  City  Garage,  against  the 
Electric  Storage  Battery  Co.  and  others.  From  an  order 
refuusing  to  set  aside  the  service  of  the  summons  and  com- 
plaint upon  the  Electric  Storage  Battery  Co.,  said  defend- 
ant appeals. 

The  grounds,  upon  which  the  motion  was  based,  are  fully 
set  out  in  the  opinion  of  the  Court. 

Messrs.  Nelson  &  Gettys,  for  appellant,  cite:  As  to 
whether  or  not  the  Court  has  acquired  jurisdiction  of  the 
appellant:  Code  of  Civil  Procedure,  sec.  184;  93  S.  C.  105; 
9  L.  R.  A.  (N.  S.),  p.  1214  (note)  ;  61  S.  C.  361 ;  61  U.  S. 
L.  Ed.  916;  43  U.  S.  L.  Ed.  569;  44  L.  R.  A.  (N.  S.)  1094; 
129  Pac.  872,  note;  73  Minn.  305;  76  N.  W.  36;  50  Fed. 
681;  29  Fed.  17;  57  U.  S.  L.  Ed.  589;  156  S.  W.  1097;  L. 
R.  A.  1916f,  239;  153  N.  W.  814;  17  A.  &  E.  Encyc.  of 
Law  61. 

Messrs,  Tompkins,  Barnett  &  McDonald,  for  respono- 
ents,  cite:  Code  of  Civil  Procedure,  1912,  sec.  184;  32  Cyc. 
570;  87  S.  C.  552;  93  S.  C.  105;  33  S.  C.  609;  12  Cyc. 
563;  48  S.  C.  65;  25  S.  E.  977;  73  S.  C.  526;  53  S.  E.  991; 
73  S.  C.  532;  93  S.  C.  107;  Civil  Code  1912,  sec.  2672;  77 
S.  C.  443;  84  S.  C.  253;  61  S.  C.  361;  93  S.  C.  103;  234 
U.  S.  579;  73  S.  C.  532;  234  U.  S.  587. 

March  29,  1917. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  appellant  states  its  case  as  follows : 

"This  is  an  action  brought  by  McNeill  and  others,  as 
Capital  City  Garage,  against  Electric  Storage  Battery  Com- 
pany, a  foreign  corporation,  and  others,  alleging  a  fraudu- 
lent conspiracy  to  breach  and  violate,  and  the  breach  and 
violation  of  a  certain  agreement  alleged  to  have  been 
reached  between  Capital  City  Garage  and  Electric  Storage 
Battery  Company.  The  attempted  service  of  the  summons 
and  complaint  on  the  Electric  Storage  Battery  Company 
was  made  by  leaving  copies  thereof  with  Consolidated  Auto 
Company  and  Columbia  Ignition  Specialty  Company;  the 
plaintiffs  contending  in  their  complaint  that  the  auto 
company  and  the  ignition  company  were  both  agents 
of  Electric  Storage  Battery  Company.  The  sole  ques- 
tion presented  by  this  appeal  is  whether  or  not  the 
Court  has  acquired  jurisdiction  of  the  defendant.  Electric 
Storage  Battery  Company,  and  that  depends  upon  whether 
or  not  the  alleged  agency  of  the  auto  company  or  the  igni- 
tion company  was  established  at  the  hearing  of  the  motion 
to  set  aside  the  service  of  the  summons,  made  before  his 
Honor,  Judge  DeVore.  According  to  the  allegations  of  the 
complaint,  in  the  spring  of  1916  the  battery  company  prom- 
ised and  agreed  to  enter  into  a  contract  with  them,  making 
Capital  City  Garage  its  sole  and  exclusive  agents  in  the  city 
of  Columbia  and  vicinity  for  the  sale  of  batteries  and  battery 
service ;  that  at  said  time  the  battery  company  had  a  similar 
contract  with  Consolidated  Auto  Company,  known  by  the 
trade  name  of  Roddey's  Garage,  and  that  the  battery  com- 
pany promised  and  a^eed  to  cancel  said  contract  with  Con- 
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Specialty  Company,  and  alleges  a  fraudulent  conspiracy  on 
the  part  of  all  the  defendants.  The  motion  to  set  aside  the 
service  of  the  summons  was  made  on  the  groimds  set  forth 
in  the  case,  the  substance  of  which  grounds  is  that  no  proper 
service  had  ever  been  made  on  the  defendant,  Electric  Stor- 
age Battery  Company,  or  on  any  officer  or  agent  thereof; 
that  said  battery  company  is  a  foreign  corporation  not 
engaged  in  business  in  South  Carolina  and  having  no  office 
or  agent  in  said  State." 

The  appellant  made  a  motion  before  Judge  DeVore  to  set 
aside  the  service  of  the  summons  on  the  ground  that  the 
appellant  was  not  doing  business  in  this  State  and  its  code- 
fendants  were  not  its  agents.  The  contract  between  the 
appellant  and  its  codefendants  must  determine  the  question. 
It  contains  the  following  provisions : 

"First.  The  battery  company  agrees  to  sell  to  the  pur- 
chaser and  the  purchaser  agrees  to  purchase  from  the  battery 
company  f .  o.  b.  the  battery  company's  factory,  Philadelphia, 
Pa.,  patented  'Exide'  storage  batteries  and  parts  thereof 
developed  by  the  battery  company  for  use  in  connection  with 
electric  starting  or  lighting  or  ignition  on  automobiles, 
motorcycles,  or  power  boats  in  the  city  of  Columbia,  S.  C, 
and  immediate  vicinity,  at  the  published  list  prices  for  the 
same,  as  fixed  from  time  to  time  and  at  any  time  by  the  Elec- 
tric Storage  Battery  Company,  less  a  discount  of  52j^ 
per  cent. 

"Second.  In  consideration  of  the  above,  the  purchaser 
agrees,  as  a  condition  of  this  contract,  not  to  sell  the  patented 
'Exide'  batteries  or  parts  thereof,  as  covered, by  this  con- 
tract, at  discounts  from  said  list  prices  greater  than  those 
established  by  the  Electric  Storage  Battery  Company  from 
time  to  time,  and  which  are  as  of  this  date  as  follows,  20  per 
cent,  to  users  and  33  1-3  per  cent,  to  dealers.  The  purchaser 
further  agrees  as  follows : 

"(a)  To  actively  push  the  sale,  for  the  purposes  herein- 
before set  forth,  of  *Exide'  batteries  and  parts  exclusively. 
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and  to  handle  for  sale,  either  directly  or  indirectly,  no  other 
make  of  battery. 

"(b)  To  carry  at  all  times  such  stock  of  complete  'Exide' 
batteries  and  parts  as  shall  be  necessary  to  enable  the  pur- 
chaser to  promptly  fill  orders,  purchasing  under  the  discounts 
set  forth  herein  such  stock  from  the  battery  company,  to 
provide,  install,  and  maintain  suitable  facilities  satisfactory 
to  the  battery  company  for  repairing,  charging,  and  caring 
for  the  batteries  specified  herein,  and  to  conduct  the  business 
provided  for  hereunder  in  a  maner  satisfactory  to  the  battery 
company. 

"(c)  To  promote  in  every  reasonable  manner  the  interests 
of  the  battery  company  and  to  refer  to  the  battery  company 
all  inquiries  received  for  batteries  or  parts  outside  of  the 
territory  specified. 

"(d)  To  pay  the  battery  company  in  accordance  with  the 
terms  required  for  material  furnished  under  this  agreement 
by  the  battery  company's  treasurer. 

"Fourth.  If  the  above  terms  and  conditions  under  which 
this  agreement  is  entered  into  are  not  faithfully  carried  out 
by  the  purchaser,  it  shall  be  optional  with  the  battery  com- 
pany to  cancel  it  forthwith  by  mailing  notice  to  the  pur- 
chaser. 

"Fifth.  This  agreement  of  purchase  and  sale  is  not  to  be 
construed  as  an  agency  or  partnership  of  any  kind  whatever 
between  the  parties  hereto,  and  no  act  or  obligation  of  one 
party  shall  in  any  way  be  binding  upon  the  other  party  except 
as  hereinbefore  expressly  set  forth. 

"Sixth.  This  agreement  shall  be  binding  between  the  par- 
ties hereto,  their  and  each  of  their  heirs,  executors,  and 
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purchaser;  the  codefendant  could  sell  no  other  bat- 
1,  2     teries;  the  purchaser  so-called  must  maintain  a  repair 

shop  satisfactory  to  the  appellant.  It  must  promote, 
in  every  reasonable  way,  the  interest  of  the  appellant  within 
and  without  its  territory.  It  is  true  the  contract  provided 
that  the  relation  of  principal  and  agent  should  not  exist, 
but  when  the  provisions  of  a  contract  make  a  contract  of 
agency  then  it  is  a  contract  of  agency,  and  it  makes  no  dif- 
ference by  what  names  the  parties  may  call  themselves.  This 
contract  gives  the  appellant  complete  control  for  the  sale  of 
its  goods,  and  the  business  is  the  business  of  the  appellant. 

The  judgment  is  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Gage  concur. 

Mr.  Justice  Hydrick  dissents. 
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KIRKLAND  DISTRIBUTING  CO.  v.  SEABOARD  AIR  LINE  RY. 

(96  S.  E.  122.) 

1.  WaTEBS    and    WaTEBCOUHSES — DiSCHAHOINO    SUHFACB    WaTERS LlABIL- 

mr. — Where  railroad  by  contract  with  private  owner  built  a  spur 
track  in  a  cut,  resulting  in  discharge  of  unusual  quantities  of  sur* 
face  water  upon  the  land  of  the  owner,  at  whose  request  the  track 
was  built,  the  railroad*s  liability  was  determinable  according  to  the 
law  applicable  to  private  parties. 

2.  Waters  Am)  Watercoubses — Dischaboing  Surface  Watbbs — Liabil- 
TTY. — Where  railroad  constructed  spur  track  to  plant  at  request  of 
owner  and  according  to  his  desires,  but  under  objection  by  the  rail- 
road that  no  drainage  could  be  provided  for,  it  was  not  liable  when 
surface  waters  flooded  the  plant. 

8.  Watebs  and  Watebcoubsbs — Dischaboino  Subface-  Watebs — Liabil- 
ity.— Principles  that  no  one  may  accumulate  storm  water  on  his  land 
so  as  to  throw  it  on  his  neighbor  In  concentrated  form  and  force,  to 
the  neighbor's  injury,  cannot  be  succ^sfully  invoked  by  one  who 
contracts  with  his  neighbor  to  do  something  from  which  injury  results 
to  him  as  an  incidental,  if  not  necessary,  consequence  of  the  act. 
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Before  Shipp,  J.,  Richland,  Fall  term,  1916.     Affirmed. 

Action  by  the  Kirkland  Distributing  Company  against  the 
Seaboard  Air  Line  Railway.  Judgment  on  directed  verdict 
for  defendant,  and  plaintiff  appeals 

Messrs,  Thomas  &  Lumpkin,  for  appellant,  cite:  As  to 
negligence  of  defendant  in  failing  to  provide  drainage  to 
carry  off  water  on  a  track,  which  it  had  built  for  its  own 
purposes:  87  S.  C.  424;  54  S.  C.  242;  62  S.  C.  22;  62  S.  C. 
25.  It  is  the  well  settled  law  of  this  State  that  prior  or 
contemporaneous  negotiations  are  merged  into  the  written 
instrument,  whereby  the  parties  have  evidenced  their  con- 
tract: 77  S.  C.  188. 

Messrs,  Lyles  &  Lyles,  for  respondent. 

March  18,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff  brought  this  action  to  recover  of  defendant  dam- 
ages done  to  its  warehouse  and  goods  stored  therein  by  storm 
water  which  conveyed  to  the  warehouse  by  and  along  a  spur 
track  on  defendant's  right  of  way,  which  is  contiguous  to 
the  warehouse  along  its  eastern  side.  The  spur  track  was 
built  by  defendant,  according  to  a  contract  with  plaintiff, 
for  their  mutual  benefit. 

Plaintiff's  warehouse  is  situated  on  the  southeast  comer 
of  Lincoln  and  Lady  streets,  in  the  city  of  Columbia,  and 
extends  from  Lincoln  street  to  defendant's  right  of  way  on 
the  east.  The  ground  in  that  locality  slopes  toward  the 
south  and  west.  In  1913,  before  the  warehouse  was  built, 
defendant  built  a  sidetrack  which  leaves  its  main  line  south 
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house  was  built  it  was  in  a  cut  all  the  way  from  Gervais 
to  Lady,  which  it  crosses  at  grade,  but  in  a  slight  depression  ; 
so  that,  prior  to  the  construction  of  the  spur  track,  storm 
water  that  fell  on  the  sidetrack,  and  any  that  ran  into  it  from 
Lady  street,  flowed  down  the  sidetrack  into  Gervais  street, 
and  none  of  it  could  get  to  plaintiff's  lot. 

The  grade  of  this  sidetrack  and  the  manner  of  its  con- 
struction across  Lady  street,  including  the  provisions  made 
for  carrying  off  the  storm  water  that  came  down  Lady 
street,  were  determined  by  the  city  engineer,  and  the  con- 
struction thereof  was  in  accordance  with  his  requirements, 
which,  according  to  the  undisputed  evidence,  were  proper 
and  adequate  for  the  purpose. 

About  a  year  after  this  sidetrack  had  been  completed 
plaintiff  had  an  architect  prepare  the  plans  for  its  warehouse, 
so  that  the  first  floor  above  the  cellar  would  be  the  right 
height  above  the  level  of  Lincoln  street  for  the  convenient 
loading  of  wagons  on  that  side,  and  also  for  the  unloading 
of  cars  into  the  warehouse  from  a  spur  track  on  the  opposite 
side.  But,  to  conform  to  this  plant,  the  spur  track  had  to  be 
constructed  so  that  cars  standing  on  it  would  be  on  a  level 
with  the  floor  of  the  warehouse,  which  made  it  necessary  to 
put  it  on  a  descending  grade  from  its  junction  with  the  side- 
track, which  is  about  midway  between  Gervais  and  Lady 
streets,  to  its  end  on  the  south  side  of  Lady  street,  where  it 
is  some  three  or  four  feet  below  the  level  of  the  street  and 
the  sidetrack. 

When  plaintiff  applied  to  defendant  to  construct  the  spur 
track  according  to  this  plan,  defendant  objected,  and  wanted 
to  put  it  on  the  same  grade  with  the  sidetrack  The  objec- 
tions to  the  proposed  plan  urged  by  defendant,  so  far  as  they 
appear  from  the  correspondence  between  plaintiff's  architect 
and  defendant's  engineer,  were  the  hazard  of  operation  and 
the  necessity  of  building  a  retaining  wall  between  the  side- 
track and  spur  track.  But  one  of  defendant's  engineers 
testified  that,  at  a  conference  between  plaintiff's  architect 
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and  defendant's  engineer,  the  latter  urged  the  further  objec- 
tion that  the  proposed  grade  would  throw  the  drainage  of 
the  tracks  towards  the  warehouse,  and  that  it  would  be 
impossible  for  defendant  to  provide  for  the  drainage,  because 
it  did  not  own  the  adjacent  property,  and  he  further  testified 
that,  to  obviate  that  objection,  plaintiff's  architect  agreed 
that  plaintiff  would  take  care  of  the  drainage  through  the 
cellar  drainage  of  the  warehouse.  This  testimony  was 
not  contradicted  by  the  plaintiff's  architect,  but  the  president 
of  the  plaintiff  company  denied  that  any  such  agreement 
was  made  while  he  was  present,  though  he  admitted  that  the 
matter  of  drainage  might  have  been  discussed  while  he  was 
present. 

Nevertheless  the  testimony  and  the  correspondence  be- 
tween the  parties  shows  that  plaintiff  insisted  that  the  spur 
track  should  be  constructed  to  conform  to  plaintiff's  wishes 
and  the  plan  of  its  warehouse.  Plaintiff's  architect  expressed 
it  thus  in  a  letter  to  defendant's  engineer : 

**The  grade  of  the  sidetrack  is  not  worrying  us,  but  it  is 
the  level  of  the  track  with  reference  to  the  driveway.  The 
situation  will  lose  all  of  its  value  for  the  purpose  unless  we 
can  arrange  to  unload  cars  and  load  wagons  economically." 

Defendant  finally  agreed  to  and  did  construct  it  as  plain- 
tiff wanted  it. 

During  a  heavy  rainstorm,  in  July,  1914,  the  water  came 
down  the  track  in  such  volume  and  force  that  it  broke 
through  the  cellar  windows  and  flooded  the  cellar  of  the 
warehouse,  doing  considerable  damage  to  the  building  and 
goods  stored  therein. 

Plaintiff's  testimony  tended  to  show  that  some  of  the 
water  that  ran  into  the  warehouse  was  water  that  would 
naturally  have  flowed  down  Lady  street,  if  it  had  not  been 
diverted  by  the  sidetrack  at  the  crossing,  and  conducted 
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and  flowed  into  Lady  street  above  the  sidetrack  were  insuf- 
ficient, or  so  negligently  constructed  that  defendant  is  liable 
for  the  damage  caused  thereby. 

The  Circuit  Court  held  that,  as  the  spur  track  was  con- 
structed as  plaintiff  wanted  and  insisted  that  it  should  be, 
defendant  was  not  liable  and  directed  the  verdict  accord- 
ingly. 

The  first  question  to  be  considered  is  whether,  in  con- 
structing the  spur  track,  defendant  incurred  the  liability  to 
plaintiff  which  a  railroad  company,  acting  under  its  charter 
rights,  ordinarily  incurs  to  a  member  of  the  public 

1  whose  property  may  be  damaged  by  the  construction 
of  its  roadbed  and  tracks,  or  whether  the  rights  of  the 

parties  must  be  determined  under  their  contract  as  one 
between  private  individuals,  and  the  law  applicable  to  that 
relation.  The  Circuit  Court  took  the  latter  view,  and  we 
think  correctly. 

While  we  agree  with  appellant  that  defendant  built  the 
spur  track  partly  for  his  own  benefit,  as  a  public  service  cor- 
poration and  common  carrier,  in  the  hope  and  expectation 
that  its  business  as  such  would  thereby  be  promoted,  never- 
theless defendant  was  under  no  legal  duty  to  the  public,  nor 
to  plaintiff,  as  a  member  of  the  public,  to  build  it.  There- 
fore it  could  have  declined  to  build  it  at  all.  It  follows  that 
the  law  applicable  to  private  parties  similarly  situated,  should 
be  applied  to  determine  their  rights  and  liabilities. 

That  beng  so,  and  the  contract  being  silent  as  to  the  mat- 
ter of  drainage,  this  question  arises:  Did  the  law  impose 
that  duty  upon  defendant,  under  the  circumstances?  We 
think  not.     It  must  be  borne  in  mind  that  the  damage 

2  complained  of  was  not  the  result  of  any  breach  of 
the  contract,  or  any  negligence  in  its  performance, 

but  was  merely  an  incidental  and  natural,  if  not  necessary, 
consequence  of  constructing  the  spur  track  as  plaintiff 
wanted  it  and  insisted  on  having  it,  and  that,  too,  notwith- 
standing defendant's  objection  to  that  plan,  based  on  the 
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ground  that  it  could  not  take  care  of  the  water  for  the 
reason  stated,  which  the  circumstances,  known  to  plaintiff, 
made  apparent. 

Appellant  contends  that  defendant's  liability  could  and 

ought  to  be  predicated  on  the  principle,  which  has  frequently 

been  affirmed  by  this  Court,  that  no  one  may  accumulate 

storm  water  upon  his  land  so  as  to  throw  it  upon  his 

3  neighbor  in  concentrated  form  and  force  to  the 
injury  of  the  latter.  But  that  principle  cannot  be 
successfully  invoked  by  one  who  contracts  with  his  neighbor 
to  do  something  from  which  injury  results  to  him  as  an  inci- 
dental, if  not  a  necessary  consequence  of  doing  that  thing. 
Plaintiff  knew  that  water  would  flow  down  hill,  and  that 
the  sidetrack  and  spur  track  were  both  on  descending  grades 
toward  its  warehouse,  and  the  president  of  plaintiff  com- 
pany had  in  mind  the  necessity  of  providing  for  drainage 
under  these  circumstances,  because  he  testified  that  the  plain- 
tiff did  not  provide  for  it,  because  he  thought  it  was  defend- 
ant's duty  to  do  so.     In  that  he  was  mistaken. 

Judgment  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Fraser  concur. 

Dissenting  opinion  by  Mr.  Justice  Gage. 

I  dissent.  The  testimony  made  issues  of  fact  which,  if 
true,  rendered  the  defendant  liable  to  the  plaintiff  for  tort. 
The  suit  is  not  for  a  continuing  and  permanent  wrong,  but 
is  for  a  specific  overflow  of  rainwater  into  the  plaintiff's 
warehouse  basement,  which  damaged  the  plaintiff's  mer- 
chandise to  the  extent  of  $500. 

The  defendant's  sidetrack  across  Lady  street  was  built 
prior  to  August,  1913;  and  its  building  had  no  relevancy 
whatever  to  the  plaintiff's  enterprise  of  a  warehouse,  which 
was  erected  a  year  afterwards. 
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The  presence  of  the  spur  was  not  the  cause  of  the  over- 
flow into  the  plaintiff's  basement;  it  was  only  an  incident. 
Before  the  construction  of  the  sidetrack  across  Lady  street 
the  surface  water  running  down  hill  along  Lady  street,  from 
north  to  south,  was  accustomed  to  pass  unobstructed  in 
drains  down  the  south  side  of  Lady  street.  That  water 
could  not  then  turn  south  out  of  the  drains  and  flow  onto  the 
abutting  land.  But  when  the  sidetrack  was  built  across 
Lady  street  the  manner  of  its  construction  offered  resist- 
ance to  the  water's  flow,  and  the  water  turned  south  over 
the  defendant's  land  and  into  the  excavation  which  the 
plaintiff  had  made  of  right.  The  water  would  have  gone 
into  that  excavation  had  there  been  no  spur  excavation ;  the 
circumstance  is  altogether  irrelevant  that  the  water  reached 
first  the  spur  excavation  before  it  reached  the  warehouse 
excavation.  Mr.  Kirkland  was  present  on  the  day  of  the 
overflow,  and  he  testified  thus : 

**Q.  State  from  your  observation  on  the  day  of  this 
trouble  what  was  the  direct  cause  of  your  damage?  A.  The 
direct  cause,  the  Seaboard  track  ran  across  Lady  street, 
formed  a  ditch,  the  water  came  down  Lady  street,  it  struck 
the  Seaboard  track,  turned  it,  ran  it  in  my  place,  no  way 
else  for  it  to  go." 

The  engineer  for  the  plaintiff  testified  thus  about  the  same 
matter : 

"The  sidetrack  where  it  crosses  Lady  street  is  lower  than 
the  level  of  the  street,  and,  therefore,  when  the  water  would 
run  down  Lady  street  in  times  of  rain,  it  would  stop  at  the 
sidetrack,  turn  south  and  run  into  the  block  east  and  just 
above  plaintiff's  warehouse.  The  sidetrack  of  the  defend- 
ant is  lower  on  the  south  side  of  Lady  street  than  on  the 
north  side  of  Lady  street." 

There  is  no  testimony  to  the  contrary.  It  is  true  the 
engineer  of  the  defendant  testified  that  the  grade  of  the  side- 
track across  Lady  street  was  fixed  by  the  city  engineer.  But 
the  city  engineer  had  no  authority  to  authorize  such  a  cross- 
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ing  of  the  street  as  would  divert  water  from  the  street  onto 
the  plaintiflf's  land.  When  the  defendant  crossed  Lady  street 
the  law  cast  upon  it  the  duty  to  take  care  of  the  rainfall  in 
the  street  at  that  place.  The  plaintiff  had  nothing  to  do  with 
that;  and  there  is  no  evidence  that  the  plaintiff  made  any 
promise  to  take  care  of  any  diversion  of  water  at  a  point  in 
the  street.  Whatever  promise  the  plaintiff,  through  Lafaye, 
made  to  the  defendant  was  with  reference  to  a  care  for 
water  which  reached  the  spur  excavation;  there  was  no 
semblance  of  a  promise  to  see  that  water  would  not  reach 
the  spur  excavation  from  Lady  street.  If  the  construction 
across  Lady  street  was  negligent,  and  that  was  for  the  jury, 
and  if  that  caused  the  diversion  of  water  out  of  the  street 
drains  into  the  plaintiff's  excavation,  and  that  was  for  the 
jury,  then  the  defendant  is  liable  for  the  damage  done  by 
the  water. 

The  order  of  nonsuit  ought  to  be  set  aside,  and  the  cause 
remanded  for  trial. 
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BANK  OF  PAGELAND  v.  WILLIS. 
(96  S.  E.  169.) 

1.  Sales — Constbuction. — Where  buyer  of  an  interest  in  crops  agrees 
to  assume  certain  obligations  of  seller,  the  fact  that  the  recital  of 
such  consideration  is  preceded  by  words  **upon  following  terms  and 
conditions"  does  not  make  such  agreements  conditions  precedent 
making  sale  conditional  and  not  absolute. 

2.  Landlord  and  Tenant — Sale  by  Cropper  to  Landlord. — A  sale  by 
a  cropper  of  his  interest  in  the  crops  to  his  landlord  does  not  con- 
stitute abandonment  of  such  interest,  but  is  a  valid  sale  thereof. 

Before  DeVoke,   J.,   Marlboro,   Fall  term,    1918.     Af- 
firmed. 
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This  was  an  action  brought  by  the  Bank  of  Pageland  as 
an  assignee  of  D.  H.  McGregor  &  Company  for  an  account- 
ing for  half  of  a  crop  belonging  to  W.  L.  Pate,  who  was  a 
share  cropper  under  the  laws  of  North  Carolina  in  making 
a  crop  in  Anson  county,  North  Carolina.  Pate  gave  a 
mortgage  for  twelve  hundred  and  fifty  dollars  on  his  share 
of  the  crop  to  D.  H.  McGregor  &  Co.,  and  they  assigned  it 
to  the  Bank  of  Pageland,  who  is  now  the  owner  and  holder 
of  it.  J.  E.  Willis  was  the  landlord,  but  on  June  1,  1916, 
he  sold  out  his  interest  absolutely  to  T.  W.  Gregory  and 
put  him  in  position  of  being  landlord  as  fully  as  if  he  were 
the  landowner. 

T.  W.  Gregory  was  the  manager  of  D.  H.  McGregor  & 
Co.,  and  on  June  15th  he  assigned  this  mortgage  to  the 
Bank  of  Pageland.  On  August  24th  Gregory  bought  the 
crop  of  Pate  absolutely  and  agreed  to  pay  the  mortgage 
held  by  the  bank  in  consideration  of  Pate's  turning  over 
the  crop  to  him.  Subsequently,  Gregory,  being  in  a  failing 
condition,  and  D.  H.  McGregor  &  Company  being  in  bank- 
ruptcy, the  defendant,  J.  E.  Willis,  who  had  been  paid 
a  tract  of  land  on  the  sale  to  Gregory  on  June  1st,  and 
recited  that  he  had  been  paid  five  hundred  dollars  more,  in 
order  to  collect  the  balance  that  was  due  him  on  the  trade 
with  Gregory,  took  an  agreement  with  Gregory  that  he  was 
to  have  the  right  to  enter  and  gather  the  crops  until  he  got 
ninety  bales  of  cotton.  This  was  done  with  the  under- 
standing that  it  did  not  interfere  with  the  rights  of  the 
Bank  of  Pageland,  and  indeed  a  contract  between  Gregory 
and  Willis  could  not  interfere. 

Willis  gathered  all  of  the  crop  and  kept  both  his  half  and 
Pate's  half,  refusing  to  carry  out  Gregory's  contract  to  pay 
over  Pate's  half  to  the  Bank  of  Pageland,  claimed  a  for- 
feiture on  the  ground  that  Pate  had  abandoned  his  crop, 
and  when  called  to  an  accounting  sets  up  numerous  charges 
against  the  crop,  absorbing  practically  the  whole  of  it. 
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Under  the  laws  of  North  Carolina  share  cropper  had  the 
right  to  mortgage  his  share  of  the  crop  and  he  does  not  for- 
feit his  right  in  the  crop  unless  he  abandons  the  crop  with- 
out legal  excuse  and  without  the  consent  of  the  landowner 
and  before  the  crop  is  matured.  Pate  not  only  had  the  con- 
sent of  the  landlord,  but  the  landlord  himself  bought  him 
out  and  agreed  to  gather  the  crop  in  consideration  of  its 
being  turned  over  to  him  and  pay  the  bank's  debt  out  of 
Pate's  half.  Willis  stands  under  an  agreement  with  Greg- 
ory and  is  bound  by  Gregory's  agreement,  and,  therefore, 
he  was  bound  to  gather  the  crop  and  deliver  half  of  it  to  the 
bank.  He  had  made  no  advances  on  the  crop,  had  no  lien 
on  it  and  no  right  to  take  it.  The  question  with  me  is 
whether  he  should  be  reimbursed  for  the  expense  of  gather- 
ing and  marketing  the  crop. 

After  a  good  deal  of  hesitation  I  have  reached  the  con- 
clusion that  he  is  entitled  to  be  allowed  the  actual  expense 
of  gathering  and  marketing  the  crop  and  that  he  has  received 
of  Pate's  half  $810.41  of  cotton;  that  his  expenses  were 
$483.04,  that  he  is,  therefore,  under  obligation  to  pay  the 
bank  $327.37  with  interest  from  December  12,  1911,  to 
December  12,  1916,  $114.55,  making  $441.92;  and  it  is, 
therefore,  ordered,  adjudged  and  decreed  that  plaintiff 
recover  of  the  defendant  said  amount  and  costs. 

Mr.  J.  IV.  LeGrand,  for  appellant,  cites :  Sec.  17^4  of  the 
statute  law  of  North  Carolina:  93  N.  C.  47;  126  N.  C.  136; 
88  N.  C.  101 ;  93  N.  C.  43 ;  139  N.  C.  326. 

Messrs.  Stevenson,  Stevenson  &  Prince,  for  respondent, 
cite :  As  to  the  right  in  North  Carolina  of  a  tenant  to  sell 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  exceptions  present  three  assignments  of  error  which 
we  consider  in  the  order  of  importance  given  them  by  appel- 
lant in  argument. 

Of  the  two  grounds  chiefly  relied  upon,  the  second  is 
somewhat  dependent  upon  the*  first.  They  are :  ( 1 )  Error 
in  holding  that,  under  the  contract  of  June  1,  1911,  there 
was  an  absolute  sale  by  defendant  of  all  his  interest  in  the 
crops  of  Gregory,  so  that  the  latter  became  Pate's  landlord ; 
and  (2)  in  not  holding  that  the  sale,  on  August  24th,  by 
Pate  of  his  interest  in  his  crop  to  Gregory  amounted  to  an 
abandonment  of  it,  whereby  it  was  forfeited  to  defendant. 

Appellant  contends  that  the  contract  of  June  1st  made 
defendant's  sale  to  Gregory  conditional,  and,  as  the  condi- 
tions were  not  performed,  defendant's  original  rights  as 
landlord  were  not  affected  by  it.     There  is  nothing  in 

1  the  contract  which  gives  any  color  to  this  contention, 
except  the  words  which  immediately  follow  the  con- 
veyance of  all  defendant's  interest  in  the  crops  of  Gregory, 
to  wit,  "upon  the  following  terms  and  conditions."  Fol- 
lowing these  words  the  contract  sets  forth  in  detail  the 
several  things  that  Gregory  agreed  to  do,  in  consideration 
of  the  conveyance.  They  are  all  stated  as  agreements  and 
promises,  and  not  as  conditions,  the  nonperformance  of 
which  would  defeat  or  annul  the  sale.  Immediately  follow- 
ing the  words,  "upon  the  following  terms  and  conditions," 
the  contract  proceeds :  "The  said  T.  W.  Gregory  *  *  *  in 
consideration  of  the  conveyance  aforesaid,  hereby  promises 
and  agrees  to  pay  the  said  J.  E.  Wilis"  $500,  receipt  of 
which  is  acknowledged,  and  to  pay  A.  L.  Calhoun,  Jr., 
$3,906.08  on  October  15th,  and  $2,961.71  on  November  1, 
1911,  being  the  amount  due  him  by  Willis  for  fertilizer,  and 
to  save  Willis  harmless  from  liability  therefor,  and  to  apply 
the  proceeds  of  the  crops  to  the  payment  thereof,  and  that 
nothing  therein  contained  shall  be  construed  to  deprive  said 
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Calhoun  or  Willis  of  his  right  to  have  said  crops  applied  to 
said  debts  which  are  declared  to  be  a  lien  on  said  crops  until 
paid;  and  Gregory  further  agrees  to  make  advances  to  the 
tenants  and  croppers  to  enable  them  to  cultivate  and  harvest 
the  crops,  without  liability  on  the  part  of  Willis  on  contracts 
theretofore  made  by  him  with  them  for  advancements, 
which  contracts  Gregory  assumed ;  and  it  is  further  agreed 
that  Gregory  **shall  collect  from  the  tenants  and  croppers 
aforesaid  all  crops  raised  by  them  or  so  much  as  may  be 
necessary  to  pay  him  for  advances  furnished  to  make  said 
crops  and  shall  have  all  the  rights,  powers  and  privileges 
which  the  said  J.  E.  Willis  has  the  authority  to  confer  upon 
him  and  the  said  J.  E.  Willis  does  hereby  assign,  transfer 
and  set  over  to  the  said  T.  W.  Gregory,  his  heirs  and  assigns 
all  of  his  rights,  title,  claims  and  interest  in  and  to  all  of  said 
crops  subject  to  the  provisions  hereinbefore  contained.'*^ 
The  other  provisions  are  not  pertinent  to  this  contention. 

It  shall  be  seen  at  a  glance  that,  even  if  the  use  of  the  word 
"conditions"  could  be  held  to  import  that  the  subsequent 
provisions  should  be  held  to  be  conditions  at  all,  in  any  legal 
sense  of  the  word,  they  would  be  conditions  subsequent,  and 
not  conditions  precedent,  such  as  the  nonperformance  of 
which  would  annul  or  defeat  the  sale.  The  Court  was 
clearly  right  in  holding  that  the  sale  was  absolute,  and  that 
by  the  terms  thereof  Gregory  became  Pate's  landlord. 

It  follows  that  the  sale  by  Pate,  on  August  24th,  of  his 

interest  in  his  crop  to  Gregory  was  valid  and  binding,  not 

only  upon  Gregory,  but  upon  defendant,  when  he  afterwards, 

on  October  20th,  made  another  contract  with  Greg- 

2  ory  about  the  crop.  The  contention  that  the  sale 
amounted  to  an  abandonment  of  the  crop  is  untenable 
upon  any  theory  of  law,  equity,  or  justice.  It  would  be 
contradictory  in  terms  to  say  that  a  sale  by  a  cropper  of  his 
interest  in  his  crop  to  his  landlord  is  an  abandonment  of  it. 
The  sale  implies  assertion  of  ownership,  the  opposite  of 
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abandonment,  and  the  purchase  implies  recognition  of  the 
ownership  asserted. 

These  conclusions  are  in  accord  with  the  law  of  North 
Carolina,  under  which  the  rights  of  the  parties  must  be 
determined. 

The  only  other  assignment  of  error  is  as  to  the  amount 
for  which  judgment  was  given  against  defendant,  as  to 
which  examination  of  the  evidence  shows  there  was  no 
error. 


Judgment  affirmed. 


9938 

BROWN  V.  PIEDMONT  MFG.  CO. 
(96  S.  E.  188.) 

1.  Appeal  and  Ebrob — Law  of  the  Case — Questiox  foe  Jury. — Where 
on  appeal  it  was  held  that  there  was  a  question  for  a  jury,  such 
decision  became  the  law  of  the  case  on  a  second  trial,  where  plain- 
tiflTs  evidence  was  the  same. 

2.  Master  and  Sebvant — Assumption  of  Risk. — On  the  question  of 
assumption  of  risk,  it  was  for  the  jury  to  determine  whether  the  serv- 
ant acted  as  one  of  ordinary  prudence  should  act  under  similar 
circumstances,  and  it  was  not  necessary  that  he  should  have  "full 
knowledge"  of  the  danger. 

8.  Trial — Instructions  Construed  as  a  Whole. — Although  the  Court 
erred  in  an  instruction,  it  was  not  reversible  error,  where  he  cor- 
rected the  mistake  in  further  instructions,  and  the  jury  could  not 
have  been  misled  by  the  charge  as  a  whole. 

4.  Appeal  and  Error — Motion  for  Nonsuit  or  Directed  Verdict — 
NECEssmr. — Where  a  defendant  made  neither  a  motion  for  nonsuit 
nor  for  a  directed  verdict,  he  is  precluded  from  any  relief  on  appeal 
on  questions  of  fact 

5,  Courts — Rules. — The  Supreme  Court  has  a  right,  in  the  orderly  con- 
duct of  business,  to  frame  rules  as  to  how  the  question  of  raising 
points  shall  be  made  and  the  manner  in  which  they  are  to  be  first 
made,  and  in  so  doing  it  is  not  a  denial  of  right,  but  simply  a  ques- 
tion of  practice,  and  inherently  in  the  power  of  the  Court  to  adopt. 
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Before  Moore,  J.,  Greenville,  Fall  term,  1917.  Af- 
firmed. 

Action  by  B.  F.  Brown,  by  guardian  ad  litem,  J.  L.  Brown, 
against  the  Piedmont  Manufacturing  Company.  Judg- 
for  plaintiff,  and  defendant  appeals. 

Messrs,  Cothran,  Dean  &  Cothran,  for  appellant,  cite: 
As  to  placing  plaintiff  into  a  position  of  danger  zvithout 
warning  him:  55  S.  C.  488.  As  to  failing  to  furnish  plain- 
tiff with  a  safe  place  and  safe  appliances:  47  S.  C.  28.  As 
to  defendant  failing  to  inspect  machine  and  to  ascertain  that 
it  was  in  a  safe  condition:  3S  S.  C.  103.  As  to  assumption 
of  risk:  232  U.  3.  492;  80  S.  C.  238;  86  S.  C.  1 16;  87  S.  C. 
210;  72  S.  C.  346;  104  S.  C.  452;  1  LaBatt  (1st  Ed.),  sec. 
274;  102  S.  C.  402;  48  S.  C.  190;  89  S.  C.  390;  84  S.  C. 
286;  77  S.  C.  69;  80  S.  C.  424;  55  S.  C.  483 ;  72  S.  C.  346; 
80  S.  C.  238;  86  S.  C.  69;  86  S.  C.  235 ;  99  S  C.  364.  As 
to  contributory  negligence:  21  S.  C.  466;  103  S.  C.  113;  58 
N.  E.  182.  As  to  proximate  cause:  80  Atl  565 ;  128  S.  W. 
1074  (C.  C.  A.)  ;  157  Fed.  634.  As  to  the  instruction  by 
the  Court  relating  to  the  duty  of  the  master  to  an  ignorant 
and  inexperienced  servant,  and  the  instruction  that  assump- 
tion of  risk  does  not  apply  except  the  servant  has  full  knowl- 
edge of  dangers  incident  to  his  employment:  1  LaBatt  669 
(1st  Ed.) ;  102  S.  C.  109;  98  S.  C.  133;  94  S.  C.  339;  79 
S.  C.  175 ;  94  S.  C.  340;  90  S.  C.  42;  82  S.  C.  542;  85  S.  C. 
363 ;  84  S.  C.  289;  91  S.  E.  978;  29  S.  E.  589;  52  Mo.  App. 
366;  19  N.  E.  93 ;  60  N.  W.  1093 ;  1  LaBatt  (1st  Ed.)  670- 
672;  13  Atl.  286;  LaBatt  (1st  Ed.)  1020;  34  N.  W.  659; 
41  S.  W.  909;  61  S.  W.  53;  11  Cal.  50;  39  la.  69;  76  S.  C. 
452.  As  to  charge  on  facts:  30  S.  C.  218.  As  to  Judge's 
instruction  that,  The  position  of  the  servant  is  one  of  sub- 
ordination and  obedience,  and,  he  has  the  right  to  rely  upon 
the  superior  knowledge  and  skill  of  the  master  and  cannot 
be  deemed  guilty  of  contributory  negligence  in  obeying  an 
order  of  the  representative  of  the  master  on  the  spot  unless 
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the  danger  he  so  glaring  that  a  reasonable  man  would  not 
incur  it:  104  S.  C.  452;  1  LaBatt,  sec.  444;  107  Ala.  620; 
18  So.  173 ;  104  Ga.  764;  30  S.  E.  1003 ;  95  U.  S.  439. 

Messrs.  Martin  &  Henry,  for  respondent.     Mr.  J.  Robert 
Martin,  for  respondent,  cites :  As  to  failure  of  appellant  on 
trial  to  make  a  motion  for  either  a  nonsuit  or  a  directed 
verdict:  84  S.  C.  484;  88  S.  C.  89;  83  S.  C.  271 ;  92  S.  C. 
582;  93  S.  C.  551;  72  S.  C.  419;  52  S.  E.  113;  78  S.  C.  73; 
58  S.  E.  968;  79  S.  C.  154;  60  S.  E.  441;  79  S.  C.  513;  60 
S.  E.  1110.     As  to  law  applicable  to  case:  48  S.  C.  190; 
80  S.  C.  567;  77  S.  C.  69;  68  S.-  C.  512;  74  S.  C.  19.     As 
to  refusal  of  new  trial  on  weight  of  evidence:  75  S.  C.  291 ; 
96  S.  C.  153;  84  S.  C.  399;  66  S.  E.  181.     As  to  res  judi- 
cata:  102  S.  C.  226;  100  S.  C.  388;  75  S.  C.  156;  76  S.  C. 
153.     As  to  applicability  of  charge:  80  S.  C.  238;  61  S.  C. 
478;  72  S.  C.  349;  87  S.  C.  212.     As  to  nondelegable  duty 
of  master  to  instruct  ignorant  servant:  80  S.  C.  250;  81  S. 
C.  20.     As  to  point  not  made  on  Circuit:  101  S.  C.  542; 
74  S.  C.  135-6;  80  S.  C.  410;  97  S.  C.  412.     Charge  not 
determinative  of  facts:  80  S.  C.  536;  58  S.  C.  381 ;  85  S.  C. 
454.     Servant's  judgment  subject  to  that  of  master:  102 
S.  C.  226;  14  Enc.  Law  357;  55  S.  C.  102;  32  S.  E.  828;  21 
S.  C.  541;  52  S.  C.  438;  30  S.  E.  477;  55  S.  C.  103;  32  S. 
E.  828;  94  S.  C.  152;  89  S.  C.  389;  87  S.  C.  213;  97  Am. 
St.  Rep.  892-4;  90  S.  C.  424;  89  S.  C.  390.     Master  must 
inspect:  84  S.  C.  290;  40  S.  C.  109;  65  S.  C.  485-486;  52 
S.  C.  443;  38  S.  C.  208;  37  S.  C.  604;  35  S.  C.  407;  34- 
S.  C.  215;  18  S.  C.  281-282;  18  S.  C.  262;  15  S.  C.  443  ; 
•68  S.  C.  514.     l,aw  imputes  to  master  knowledge  of  latent 
damages:  86  S.  C.  441. 

March  23,  I9lg, 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justi^^ 
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again  tried  before  Judge  Moore,  and  a  jury,  at  the  Novem- 
ber term,  1916,  for  Greenville  county,  and  resulted  in  a  ver- 
dict in  favor  of  plaintiff  for  $1,500.  After  entry  of  judg- 
ment defendant  appeals.  Exceptions  1,  2,  3,  4  and  5  com- 
plain of  error  of  his  Honor's  charge  to  the  jury,  and  the 
other  four  exceptions  complaint  of  error  in  overruling  the 
defendant's  motion  for  a  new  trial. 

A  reading  of  the  evidence  in  the  case  shows  that  the 
plaintiff's  evidence  at  this  trial  was  practically  the  same  as 
that  at  the  trial  that  was  appealed  in  the  former  case,  and, 
that  being  the  case,  .what  was  said  in  the  case  reported 
1       in  102  S.  C.  223,  86  S.  E.  814,  becomes  the  law  of 
this  case,  and  by  the  former  decision  the  Judge  was 
bound  to  send  the  case  to  the  jury,  and  would  have  erred  in 
granting  a  nonsuit  or  directing  a  verdict.     Neither,  how- 
ever, was  asked  for  by  the  defendant. 

The  facts  for  the  former  appeal  in  substance  constitute 
the  facts  of  the  present  appeal  as  far  as  the  plaintiff's  evi- 
dence is  concerned,  with  the  defendant's  evidence  impeach- 
ing and  contradicting  that  of  the  plaintiff  of  the  issues 
involved. 

The  first  exception  at  a  first  glance  looks  as  if  his  Honor 
was  in  error,  and  that  the  charge  was  prejudicial  to  the 
defendant  in  instructing  the  jury  as  to  the  duty  of  the  mas- 
ter to  an  ignorant  and  inexperienced  servant,  and  in 
2,  3     the  instruction  that  the  defense  of  assumption  of  risk 
does  not  apply  except  where  the  servant  has  full 
knowledge  of  the  dangers  incident  to  his  employment.     The 
plaintiff   should  have,   of  course,   availed  himself  of   the 
knowledge  and  conditions  before  him.     It  was  for  the  jury 
to  determine  whether  he  acted  as  one  of  ordinary  prudence 
should  act  under  similar  circumstances,  and  not  that  he 
should  have  full  knowledge  of  the  danger.     But,  while  his 
Honor  was  in  error  in  so  charging,  he  remedied,  and  cor- 
rected that  mistake  later  by  charging  the  defendant's  fourth 
and  fifth  requests,  and  the  jury  could  not  have  been  misled 
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by  his  Honor's  charge  to  such  an  extent  as  to  be  prejudicial 
to  the  defendant  and  to  such  an  extent  as  to  work  a  reversal. 
The  request  complained  of,  considered  in  connection  with 
the  whole  charge,  is  untenable. 

The  motion  for  a  new  trial  was  based  solely  on  questions 
of  fact ;  and,  as  defendant  made  neither  a  motion  for 

4  nonsuit  nor  for  a  directed  verdict,  it  is  precluded 
from  any  relief  by  this  Court  based  upon  questions 

of  fact. 

This  Court  has  a  right  in  the  orderly  conduct  of  business 

to  frame  rules  as  to  how  the  question  of  raising  points  shall 

be  made,  and  the  manner  in  which  they  are  to  be 

5  first  made,  and  in  so  doing  it  is  not  a  denial  of  right, 
but  simply  a  question  of  practice,  and  inherently  in 

the  power  of  the  Court  to  adopt. 

All  exceptions  are  overruled. 
Judgment  affirmed. 


9929 

SANDIFER  ET  AL.  v.  SOUTHERN  RY.  CO. 
(96  S.  E.  120.) 

Railroads — Cbossikgs — Obsteucttno  Road. — Notwithstanding  Civ.  Code 
1912,  sec.  8285,  provides  that  when  a  railroad  is  laid  out  across  a 
highway  or  other  way  it  shall  be  constructed  so  as  not  to  obstruct 
the  same,  where  a  railroad  constructed  a  cut  and  built  a  bridge,  no 
recovery  could  be  had  by  reason  of  the  approaches  extending  on  to 
private  land,  where  the  landowner  did  not  object  to  plaintiff  or 
others  crossing  his  land  to  the  road,  euid  the  passage  was  reasonably 
good  and  convenient. 

Before  Efird,   special  Judge,   York,   Fall  term,    1914, 

Affirmed. 

Action  by  C.  H.  Sandifer  and  others  against  the  Southern 
Railway  Company.  Judgment  for  defendant,  and  plain- 
tiffs appeal. 
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Mr,  J.  Harry  Foster,  for  appellant,  submits :  Where  a  rail- 
road is  laid  out  across  a  highway  or  other  way, it  shall  be  con- 
structed so  as  not  to  obstruct  the  same:  Civil  Code  of  1912, 
sec.  3285.  As  to  the  right  of  a  private  citizen  to  maintain 
a  civil  action  for  damages  or  abatement  with  respect  to  a 
public  nuisance:  81  S.  C.  372;  49  S.  C.  96;  102  S.  C.  450; 
81  S.  C.  370.  As  to  the  duty  of  the  Court  to  declare  the 
law  substantially  applicable  to  the  case:  42  S.  C.  402;  58 
S.  C.  229;  52  S^  C.  291 ;  71  S.  C.  156. 

Messrs,  McDonald  &  McDonald,  for  respondent,  submit : 
Where  one  has  an  easement,  such  as  a  right  of  way,  he  has 
the  right  to  do  all  things  necessary  for  the  complete  enjoy- 
ment thereof,  provided  there  is  no  negligence:  13  S.  C.  99; 
47  S.  C.  464;  67  S.  C.  181;  71  S.  C.  158;  93  S.  C.  125. 
Where  property  is  purchased  when  it  might  have  been  con- 
demand,  the  consideration  is  conclusively  presumed  to  cover 
all  damages  to  the  remainder  of  the  tract  for  which  the 
owner  could  have  obtained  compensation  in  condemnation 
proceedings:  47  S.  C.  485.  Damages  to  private  way  are 
included  in  compensation:  33  S.  C.  477;  69  S.  C.  515;  74 
S.  C.  392.  As  to  the  meaning  of  the  words,  '^highway  of 
other  way:''  77  S.  C.  437.  Judge  has  the  right  to  charge 
requests  in  his  own  language:  91  S.  C.  104;  93  S.  C.  125. 
As  to  harmless  error:  78  S.  C.  73. 

March  20,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  plaintiff,  C.  H.  Sandifer,  sued  defendant  for  damages 
for  the  obstruction  of  a  road  which  connected  different  parts 
of  his  plantation.  The  other  plaintiffs  were  brought  in  by 
order  of  the  Court,  but  for  what  reason  does  not  clearly 
appear.  At  any  rate,  the  action  was  considered  as  if  C.  H. 
Sandifer  were  the  only  plaintiff.  From  judgment  on  verdict 
for  defendant,  he  appeals. 
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In  1887,  plaintiff's  grantors  and  those  of  J.  F.  Galloway, 
who  now  owns  the  adjoining  tract,  granted  defendant's 
predecessor  in  title  a  right  of  way  through  both  tracts,  and 
released  the  railroad  company,  its  successors  and  assigns, 
from  all  damages  arising  from  the  construction  of  the  rail- 
road, which  was  built  in  1888.  At  that  time,  there  was  a 
road  along  the  dividing  line  between  the  two  tracts,  which 
was  used  by  tenants  of  both,  and  others  without  let  or  hin- 
drance. In  building  the  railroad,  a  deep  cut  was  made 
through  both  tracts,  so  that  about  one-fourth  of  plaintiff's 
tract,  upon  which  the  dwelling  house  and  appurtenant  build- 
ings were  situated,  was  left  on  the  south  side  of  the  rail- 
road. The  company  built  a  bridge  over  this  cut  for  the  use 
of  the  landowners.  The  north  end  of  it  was  opposite  to  the 
tract  now  owned  by  Galloway,  and  about  25  yards  from 
the  point  where  the  road  between  the  two  tracts  intersected 
the  right  of  way.  But  the  end  of  the  bridge  was  well  within 
the  right  of  way,  which  was  50  feet  from  the  center  of  the 
railroad,  so  that  there  was  ample  room  to  turn  off  the  bridge 
and  drive  along  the  right  of  way  to  the  road,  without  getting 
on  the  tract  now  owned  by  Galloway.  And  so  it  remained, 
until  1908,  when  defendant  built  a  new  bridge,  which  is  3^ 
feet  higher  than  the  old  one,  which  was  19  feet  high — ^high 
enough  at  that  time  for  safety  in  operation.  But,  since  that 
time,  the  size  and  height  of  box  cars  has  constantly  increased, 
some  being  as  high  as  14^  feet  above  the  rails,  so  that  22 J4 
feet  is  now  the  standard  height  of  such  bridges.  The  old 
bridge  was,  therefore,  too  low  for  the  safety  of  brakemen 
on  top  of  such  cars,  where  they  are  frequently  required  to 
be.  The  increased  height  of  the  bridge  necessitated  the 
extension  of  the  approaches,  to  give  the  proper  slope,  and 
the  north  end  of  it  now  extends  beyond  the  limit  of  the  right 
of  way  about  10  feet  into  Galloway's  land,  so  that  plaintiff 
cannot  use  the  bridge  and  road  beyond  without  going  over 
Galloway's  land  from  the  end  of  the  bridge  back  to  the  road 
on  the  right  of  way.     That  is  the  obstruction  complained  of. 
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Plaintiff  alleges  that  Galloway  refused  to  allow  him  or  hi^ 
servants  to  go  over  his  land,  and  that  the  extension  of  the 
bridge  was  unnecessary  and  a  negligent  and  wanton  inter- 
ruption of  his  easement. 

Before  building  the  new  bridge,  defendant's  agents  saw 
Galloway,  who  consented  to  the  extension  of  it  into  his 
land,  and  agreed  that  plaintiff  and  all  others  should  have 
the  right  to  make  the  necessary  turn  over  his  land  from  the 
end  of  the  bridge  into  the  old  road  that  fonnerly  entered  the 
bridge  from  the  right  of  way.  Nevertheless  plaintiff's  tes- 
timony tended  to  prove  that  Galloway  had  objected  to  such 
use  of  his  land  by  him  and  his  servants  and  tenants.  But 
Galloway,  who  was  examined  as  a  witness  for  defendant, 
admitted  the  agreement  above  stated  with  defendant's  agents, 
and  testified  that  he  had  never  objected,  and  does  not  now 
object,  to  plaintiff  or  any  one  else  going  far  enough  into 
his  land  to  make  the  turn  into  the  old  road  on  the  right  oi 
way.  He  said  that  plaintiff  wanted  to  open  a  new  road 
from  the  end  of  the  bridge  straight  across  his  field  to  the 
old  road,  and  that  he  did  object  to  that,  because  he  did  not 
want  the  road  through  his  field. 

Plaintiff  reHed  upon  section  3285,  vol.  I,  Code  1912, 
which  reads  : 

'*When  a  railroad  is  laid  out  across  a  highway  or  other 
way,  it  shall  be  constructed  so  as  not  to  obstruct  the  same" — 
and  requested  an  instruction  that,  if  a  road  which  plaintiff 
had  the  legal  right  to  use  was  obstructed,  he  was  entitled 
to  recover,  without  regard  to  negligence  vel  non  in  the 
construction  of  the  bridge.  Defendant  relied  on  the  grant 
of  the  right  of  way  and  release  from  liability  for  damages 
arising  from  the  construction  and  maintenance  of  the  rail- 
road, and  requested  an  instruction  that,  if  there  was  no  neg- 
ligence in  building  the  bridge,  plaintiff  could  not  recover. 

The  Court  instructed  the  jury,  in  substance,  that  the  stat- 
ute and  the  right  of  the  defendant  under  its  easement  must 
be  considered  in  connection  with  each  other:  that  the  statute 


Digitized  by  VjOOQIC 


Sandifer  et  al.  v.  Southern  Ry.  Co.  351 

Hep.J  October  Term,  1917. 

does  not  forbid  any  interference  whatever  with  an  existing 
way,  but  where  such  interference  becomes  necessary,  in 
making  a  crossing,  it  makes  it  obligatory  upon  the  railway 
company  to  provide  a  reasonably  safe  and  convenient  way 
for  the  persons  who  use  such  way  to  travel;  that,  if  they 
should  find  that  defendant  was  not  negligent  in  raising  the 
bridge,  and  that  it  was  necessary  to  do  so  to  accommodate 
traffic  and  for  the  safety  of  defendant's  employees,  and  that 
Galloway  agreed  with  defendant  that  plaintiff  and  others 
could  pass  over  his  land  to  the  old  way,  and  had  not  for- 
bidden plaintiff's  use  of  his  land  for  that  purpose,  they 
should  find  for  defendant;  but,  if  they  should  find  that 
defendant  was  guilty  of  negligence,  or  whether  defendant 
was  guilty  of  negligence  or  not,  if  they  should  find  that 
Galloway  had  forbidden  plaintiff  to  go  over  his  land,  they 
should  find  for  plaintiff.  These  instructions  were  as  favor- 
able to  plaintiff  as  he  could  have  asked  under  the  law.  His 
contention  that  the  statute  imposed  absolute  liability  for  any 
obstruction  whatever  of  an  existing  way  is  unsound,  for 
that  would  require  an  unreasonable  construction,  and  prevent 
the  slightest  deviation  of  an  existing  way  to  make  a  reason- 
ably safe  and  convenient  crossing. 

We  do  not  agree  with  appellant  that  the  license  obtained 
from  Galloway  is  void  under  the  statute  of  frauds,  or  that  it 
is  revocable  at  his  will.  But  it  is  unnecessary  to  decide 
either  of  these  questions,  for  unless  he  did  attempt  to  revoke 
it,  plaintiff  had  no  cause  of  action  against  defendant,  for  the 
verdict  of  the  jury  settles  the  fact  that  the  way  provided  is 
reasonably  good  and  convenient,  and  that  it  was  necessary 
to  the  safety  of  defendant's  employees  to  change  the  height 
of  the  bridge,  and  that  there  was  no  negligence  in  doing  it, 
and  that  Galloway  did  not  revoke  the  license. 

There  is  nothing  in  the  charge  which,  directly  or  indi- 
rectly, expresses  or  intimates  the  opinion  of  the  Court  as  to 
any  issue  of  fact,  and  the  exceptions  complaining  of  it  in  that 
and  other  respects  are  overruled. 

Judgment  affirmed. 
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FAYSSOUX  V.  SEABOARD  AIR  LINE  RY. 
(96  S.  E.  160.) 

1.  Appeal  and  Error — Allowance  op  Amendments — Discretion  of 
Court. — The  matter  of  the  allowance  of  amendments  is  in  the  dis- 
cretion of  the  trial  Court,  and  exceptions  to  his  acti<Hi  cannot  be 
sustained  in  the  absence  of  showing  of  erroneous  exercise  of  such 
discretion. 

2.  Tender — Refusal — Effect. — Where  a  railroad  paid  its  injured  serv- 
ant $275  for  a  release,  and  the  servant  claimed  fraud,  and  his  attor- 
ney offered  to  return  the  money,  with  interest  from  date  of  pajrment, 
asking  whether  the  railroad  would  accept  a  certified  check  or  the 
money,  and  the  claim  agent  of  the  railroad  stated  that  the  matter 
had  been  disposed  of,  and  there  was  nothing  further  that  he  could 
do,  plaintiff  was  relieved  from  the  duty  to  make  actual  tender. 

8.  Commerce  —  "Interstate  Commerce''  —  Switching  Car. — Where  a 
railroad's  conductor,  when  injured,  was  engaged  in  switching  a  car 
bound  out  of  the  State  of  Virginia  to  its  home  road  to  the  siding  to 
be  sent  to  such  home  road,  he  and  the  railroad  were  engaged  in  inter- 
state commerce  and  the  Federal  Safety  Appliance  Act  (U^  S.  Comp. 
St.  1916,  sec.  8605,  ei  teq.)  was  applicable. 

4.  Release — Taking  as  Admission  op  Liability — Question  for  Jury. — 
In  a  railroad  servant's  action  for  injury,  whether,  by  taking  a  release, 
the  railroad  did  or  did  not  admit  liability,  was  a  question  for  the 
jury  on  proper  consideration  of  the  entire  evidence  in  the  case,  for 
the  taking  of  a  release  does  not  in  and  of  itself  necessarily  amount 
in  law  to  an  acknowledgment  or  denial  of  liability. 

5.  Appeal  and  Error — Record — Grounds  of  Motion  for  New  Trial. — 
Where  the  grounds  of  the  motion  for  new  trial  are  not  set  out  in  the 
record,  exceptions  assigning  error  in  refusal  of  the  motion  cannot  be 
considered. 

Before  Moore,  J.,  York,  Summer  term,   1917.       Af- 
firmed. 
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10  S.  E.  932;  Code  of  Procedure  194.  As  to  failure  of 
plaintiff  to  tender  the  consideration  of  the  release:  56  S.  C. 
508-513 ;  60  S.  E.  220;  72  S.  E.  83 ;  70  S.  E.  385 ;  57  S.  E. 
365.  As  to  employment  in  interstate  commerce:  U.  S. 
Supreme  Court  Reports,  58  Law  Ed.  1051-1055;  229  U.  S. 
146;  57  L.  Ed.  1125;  33  Sup.  Ct.  Rep.  648;  3  N.  C.  C.  A. 
779;  223  U.  S.  1 ;  56  L.  Ed.  327;  38  L.  R.  A.  (N.  S.)  44; 
32  Sup.  Ct.  Rep.  169;  1  N.  C.  C.  A.  875 ;  228  U.  S.  433 ;  57 
L.  Ed.  907;  33  Sup.  Ct.  Rep.  580;  229  U.  S.  156,  158;  57  L 
Ed.  1129,  1133;  33  Sup.  Ct.  Rep.  651 ;  232  U.  S.  248,  256. 
ante '591,  594;  34  Sup.  Ct.  Rep.  305;  233  U.  S.  42,  ante 
838;  Sup.  Ct.  Rep.  581 ;  60  Law  Ed.  941,  at  942;  233  U.  S. 
473,  478;  58  L.  Ed.  1050,  1055 ;  34  Sup.  Ct.  Rep.  646;  Ann. 
Cases  1914c,  163  and  227;  96  S.  C.  21 ;  55  S.  C.  101 ;  72  S. 
C.  478.  As  to  tender:  84  S.  C.  45;  99  S.  C.  383.  As  to 
plaintiff  being  engaged  in  interstate  commerce  and  the 
applicability  of  the  Federal  law:  Federal  Act  of  1893,  sec. 
1 ;  222  U.  S.  20;  56  U.  S.  L.  Ed.  72;  102  S.  C.  276-278;  75 
S.  C.  141 ;  237  U.  S.  402;  222  U.  S.  20;  55  L.  Ed.  72.  The 
point  that  there  is  no  evidence  to  support  an  alleged  cause 
of  action  should  be  first  made,  by  either  a  motion  for  non- 
suit or  a  motion  to  direct  a  verdict:  Rule  77  of  the  Court; 
88  S.  C.  88 ;  84  S.  C.  477 ;  72  S.  C.  41 1 ;  86  S.  C.  544.  Duty 
of  appellant  to  have  called  the  attention  of  the  Court  to 
alleged  misstatement  of  issues:  80  S.  C.  410;  74  S.  C.  102; 
95  S.  C.  199;  44  S.  C.  546;  51  S.  C.  — ;  239  U.  S.  556-558, 
ante  436,  438;  36  Sup.  Ct.  Rep.  188;  Supreme  Court 
Advance  Sheets,  October  term,  1916,  p.  1916;  Roberts 
Injuries  Interstate  Employees,  p.  120;  U.  S.  Supreme  Court 
Reports,  58  L.  Ed.  591.  As  to  direction  of  verdict:  56  S- 
C.  508;  72  S.  E.  83;  70  S.  E.  385;  60  S.  E.  220.  As  to 
refusal  of  motion  for  new  trial:  74  S.  E.  750-751 .  Release 
not  evidence  of  liability:  84  S.  C.  190,  at  192;  74  S.  C.  143  ; 
54  S.  E.  255. 
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release  and  had  a  right  to  assail  it,  or  any  release  without 
making  the  slightest  reference  thereto  in  the  complaint:  38 
S.  C.  199 ;  70  S.  C.  282 ;  66  S.  C.  77 ;  105  S.  C.  364.  Amend- 
ment  to  complaint  was  properly  allowed:  86  S.  C.  98;  87  S. 
C.  239;  93  S.  C.  76;  101  S.  C.  106;  86  S.  C.  98;  101  S.  C. 
387;  Code  of  Procedure  1912,  sections  220,  221,  224;  51  S. 
C.  469;  68  S.  C.  38;  78  S.  C.  33;  64  S.  C.  112;  68  S.  C.  38; 
72  S.  C.  361;  7Z  S.  C.  571 ;  71  S.  C.  444;  85  S.  C.  221. 
Defendant  having  brought  the  release  into  the  case  by  plead- 
ing it  in  bar  of  the  action,  it  was  properly  left  to  the  jury 
to  say  whether  it  was  taken  by  defendant  merely  for  the 
purpose  of  buying  its  peace  without  intending  to  admit  lia^ 
bility,  or  whether  it  was  obtained  because  of  a  conscious 
liability:  89  S.  C.  286.  As  to  refusal  to  grant  a  new  trial: 
101  S.C.  390;  79  S.C.  513. 

May  3,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chiei^ 
Justice  Gary. 

This  is  an  action  for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negligence  and  reckless- 
ness of  the  defendant. 

The  complaint  alleges:  That  on  the  1st  of  December, 
1915,  the  plaintiff  was  in  the  employment  of  the  defendant 
in  the  capacity  of  conductor,  and  while  acting  in  said  capacity 
he  attempted  to  get  on  a  car,  and  in  his  efforts  to  do  so  he 
caught  the  grabiron  attached  to  the  car  for  that  purpose,  and 
placed  his  foot  on  the  foothold,  but  by  reason  of  its  defec- 
tive condition  and  that  of  the  grabiron  the  same  gave  way 
and  caused  the  plaintiff  to  be  hurled  agrainst  the  car,  whereby 
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time  of  the  injury,  the  defendant  was  engaged  in  interstate 
commerce.  The  defendant  denied  these  allegations.  It 
also  set  up  the  defenses  of  contributory  negligence  and 
assumption  of  risk ;  also  that  the  plaintiff  on  the  25th  day  ol 
January,  1916,  in  consideration  of  the  sum  of  $275,  released 
the  defendant  from  all  liability  for  his  injury,  and  that  the 
plaintiff  received  said  sum  in  full  payment  and  satisfaction 
of  all  claims  against  the  defendant  on  account  of  said  injury. 
The  plaintiff  alleged  that  the  release  was  fraudalent  and 
void.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $5,000,  and  the  defendant  appealed. 

The  exceptions  assigning  error  on  the  part  of  his  Honoi*, 
the  presiding  Judge,  in  allowing  the  plaintiff  to  amend  his 
complaint  cannot  be  sustained,  for  the  reason  that  the  appel- 
lant's attorneys  have  failed  to  satisfy  this  Court  that 

1       his  discretion  was  erroneously  exercised.     At  the 

close  of   the   testimony,   the  defendant's   attorneys 

made  a  motion  for  the  direction  of  a  verdict,  on  the  ground 

that  the  defendant  had  not  made  his  tender  good  as  to  the 

$275  mentioned  in  the  release. 

The  following  letter  written  by  Mr.  Thos.  F.  McDow, 
plaintiff's  attorney,  was  introduced  in  evidence : 

"October  18,  1916.  Seaboard  Air  Line  Railway,  Ports- 
mouth, Va.  Gentlemen :  In  re  H.  A.  Fayssoux  v.  Seaboard 
Air  Line  Railway.  Referring  further  to  our  correspondence 
in  reference  to  Mr.  Fayssoux's  claim  for  damages,  and  note 
that  you  rely  upon  your  release,  and  I  write  to  offer  you  the 
return  of  the  $275  paid  him,  with  interest  thereon  from  the 
date  of  payment.  Please  advise  me  whether  or  not  you  will 
accept  either  a  certified  check  or  the  money.  Please  advise 
me  immediately  upon  receipt  of  this,  and  oblige,  Yours 
truly,  Thos.  F.  McDow." 

The  reply  to  that  letter,  which  is  as  follows,  was  also 
introduced  in  evidence : 

'^Portsmouth,  Va.,  October  24,  1916.  Mr.  Thos.  F. 
McDow,  Attorney  at  Law,  York,  S.  C.     Dear  Sir :  I  received 
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your  letter  of  the  18th  instant  on  the  above  subject.  This 
matter,  as  I  have  previously  stated,  has  been  disposed  of  and 
there  is  nothing  further  that  I  can  do.  Yours  truly,  W.  L. 
Stanley,  General  Claim  Agent." 

His  Honor,  the  Circuit  Judge,  thus  construed  the  said 
letters : 

"Now,  the  plaintiff  has  introduced  a  letter  here  which  I 
charge  you  amounted  to  an  offer  by  the  plaintiff  to  make  the 
tender  to  the  defendant  of  the  $275,  recited  in  the  release  as 
the  consideration  of  such  release,  and  has  also  introduced 
the  reply  to  this  letter  admitted  to  be  written  by  the  claim 
agent  of  the  defendant  company,  which  reply,  being  in  writ- 
ing, I  am  called  upon  to  construe.  So,  construing  this  letter 
in  reply  I  charge  you  that  this  letter  in  reply  in  effect  says 
that  it  would  be  useless  to  make  any  such  tender  of  the  $275, 
and,  therefore,  it  operates  to  excuse  the  plaintiff  from  mak- 
ing any  such  tender  of  the  actual  money.  It  is,  therefore, 
gentlemen,  a  question  of  fact  for  your  determination  upon 
the  evidence,  as  to  whether  or  not  the  release  in  evidence 
here  was  obtained  by  fraud." 

The  ruling  of  his  Honor,  the  Circuit  Judge,  is  sustained 

by  the  case  of  Treadway  v.  Mills  Co.,  84  S.  C.  41,  65  S.  E. 

934.     In  that  case  there  was  a  tender  of  all  amounts 

2       received,  request  for  a  statement  of  the  amount  paid 

out  under  the  release,  and  assurance  of  readiness  to 

return  all  such  amounts  when  statement  was  furnished.    The 

Court  said  : 

"It  would  seem  that  plaintiff  did  all  that  could  be  required, 
and  defendant,  by  not  giving  the  necessary  information 
demanded,  is  not  in  a  position  to  avail  itself  of  the  objec- 
tion that  such  money  was  not  refunded  before  suit." 
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The  next  question  is  whether  there  was  any  testimony 

tending  to  show   that  the  plaintiff   and   defendant   were 

engaged  in  interstate  commerce  at  the  time  of  the  injury. 

The  plaintiff  testified:  "I  was  engaged  in  moving 

3  the  car  in  question,  this  empty  car,  which  was  going 
out  of  the  State  of  Virginia,  being  employed  by  the 

Seaboard  Air  Line  Railway  at  that  time.  The  car  was 
being  switched  to  a  siding  to  be  sent  to  its  home  road  out  of 
the  State  of  Virginia." 

The  rule  is  thus  stated  in  Louisville  R.  R.  Co.  v,  Parker, 
242  U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed.  119: 

"The  plaintiff's  intestate  was  a  fireman  upon  a  switching 
engine  which  was  moving  upon  a  switch  track.  *  *  *  The 
business  upon  which  the"  plaintiff's  intestate  "was  engaged 
at  the  moment  was  transferring  an  empty  car  from  one 
switch  track  to  another.  This  car  was  not  moving  in  inter- 
state commerce,  and  that  fact  was  treated  as  conclusive  by 
the  Court  of  Appeals.  In  this  the  Court  was  in  error,  for 
if,  as  there  was  strong  evidence  to  show,  and  as  the  Court 
seemed  to  assume,  this  movement  was  simply  for  the  pur- 
pose of  reaching  and  moving  an  interstate  car,  the  purpose 
would  control  and  the  business  would  be  interstate.  The 
difference  is  marked  between  a  mere  expectation  that  the  act 
done  would  be  followed  by  other  work  of  a  different  charac- 
ter, *  *  *  and  doing  the  act  for  the  purpose  of  furthering 
the  latter  work" — citing  numerous  authorities. 

In  the  case  under  consideration  the  testimony  tends  to 
show  more  than  a  mere  expectation,  and  that  the  car  was 
being  switched  for  the  purpose  of  being  sent  out  of  the  State. 

The  exceptions,  assign  error  on  the  part  of  the  presiding 

Judge  in  stating  to  the  jury  that  it  was  a  question  for  them 

to  decide  whether  or  not  the  railroad  company  by  making 

the  settlement  and  taking  the  release  acknowledged 

4  liability,  whereas  he  should  have  charged  the  jury 
that  making  the  settlement  and  taking  the  release  was 

not  an  acknowledment  of  liability.     The  ruling  of  the  pre- 
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siding  Judge  on  that  question  was  as  follows:  "I  am 
requested  by  counsel  for  the  defendant  to  charge  you,  and 
do  charge  you,  that  so  far  as  concerns  the  taking  of  the 
release  as  matter  of  legal  effect  of  any  such  action,  it  does 
not  in  and  of  itself  necessarily  amount  in  law  to  an  acknowl- 
edgment or  denial  of  liability.  It  is  neither  one  or  the  other 
in  legal  effect,  so  far  as  the  parties  to  this  action  are  con- 
cerned. But  whether  by  taking  the  release  the  railroad 
company  did  or  did  not  admit  liability  is  a  question  for  the 
jury  upon  proper  consideration  of  the  entire  evidence  in  the 
case.  *  *  *'' 

This  shows  that  the  exceptions  raising  this  question  can- 
not be  sustained. 

The  exceptions  assigning  error  in  the  refusal  of  the  motion 
for  a  new  trial  cannot  be  considered,  for  the  reason 

5  that  the  grounds  of  the  motion  are  not  set  out  in  the 
record. 


Judgment  affirmed. 


9930 

OLIVER  ET  AL.  v.  McWHIRTER  ET  AL. 
(96  S.  E.  140.) 

1.  Trial — ^Directed  Verdict — Cokplictixo  Evidexce. — Where  the  evi- 
dence is  conflicting,  and  subject  to  more  than  one  reasonable  infer- 
ence, it  is  error  to  direct  a  verdict. 

2.  Jury — Direction  op  Verdict — Equitahle  Plea. — In  an  action  to 
recover  possession  of  land,  it  was  error  for  the  Court  to  direct  a  ver- 
dict for  defendants  on  the  ground,  among  others,  of  purchase  for 


Digitized  by  VjOOQIC 


Oliver  et  al.  v.  McWhirter  ct  al.  359 

Rep.]  October  Term,  1917. 

4.  TsiAii — Okdek  op  TkiAL  op  Issues. — In  an  action  to  recover  posses- 
sion of  land,  it  was  error  for  the  Court,  in  the  exercise  of  its  dis- 
cretion, by  directing  verdict  for  defendant,  to  decide  the  legal  issue 
as  to  plaintifTs  title  before  disposing  of  the  equitable  defense  of  pur- 
chaser for  value  without  notice  in  the  manner  provided  by  law;  that 
is,  by  the  Court. 

Before  Peurifoy,  J.,  Union,  Fall  term,  1916.     Reversed. 

Action  by  Mrs.  N.  C.  Oliver  and  others  against  C.  M. 
McWhirter  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal. 

Messrs.  A.  C.  Mann,  Leon  L.  Rice  and  John  K,  Hamblin, 
for  appellants,  cite :  As  to  validity  of  a  deed  of  conveyance 
of  real  estate  haznng  bat  one  witness:  87  S*  C.  388 ;  9  S.  C. 
269 ;  24  S.  C.  595 ;  27  S.  C.  201 ;  34  S.  C.  401 ;  54  S.  C.  394 ; 
69  S.  C.  78;  5  Rich.  545;  95  S.  C.  479;  102  S.  C.  395;  91 
S.  C.  185 ;  98  S.  C.  260;  27  S.  C.  205.  As  to  the  estate  con- 
veyed by  deed  of  the  executors:  102  S.  C.  240;  23  S.  C.  238; 
67  S.  C.  130;  86  S.  C.  450;  91  S.  C.  293;  42  S.  C.  342;  12 
L.  R.  A.  956  (N.  S.),  and  note;  85  S.  C.  182;  Tiffany  on 
Real  Property,  vol.  I,  p.  604;  Code  1912,  vol.  I,  sec.  3684; 
11  R.  C.  C.  400;  68  S.  C.  270.  As  to  notice:  103  S.  C.  96; 
104  S.  C.  382. 

Messrs.  IV alloc e  &  Barron  and  /.  Ashby  Sawyer,  for 
respondents,  cite :  As  to  deed  with  only  one  subscribing  wit- 
ness being  a  valid  deed  to  convey  land:  \o\.  I,  Code  of  1912, 
sec.  3453;  Cheves  Reports  270;  Cheves  Reports  272;  1 
McM.  373;  21  S.  C.  212;  13  Cyc.  558;  29  S.  C.  172;  9  S.  C. 
265.  As  to  construction  of  deed:  2  Strob.  Eq.  101 ;  17  S.  C. 
352;  11  Rich.  515;  6  Rich.  54;  1  Hill  Ch.  265;  48  S.  C. 
316;  57  S.  C.  173;  93  S.  C.  569;  91  S.  C.  59;  102  S.  C.  233 ; 
83  S.  C   .S62!  106  S.  C.  304:  95  S.  C  32:  76  S.  C.  36:  5 
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The  opinion  of  the  Court  was  deHvered  by  Mr.  Chief 
Justice  Gary. 

This  action  was  commenced  on  the  14th  of  January,  1914, 
to  recover  possession  of  a  house  and  lot,  in  Jonesville,  S.  C, 
and  for  partition  among  the  plaintiffs  and  the  defendant, 
Mrs.  H.  H.  Williams. 

William  Price  departed  this  life  in  1886,  leaving  of  force 
a  last  will  and  testament,  which  was  admitted  to  probate  in 
Richland  county,  during  that  year,  containing,  among  others, 
this  provision : 

"I  will  and  bequeath  to  William  C.  Pennington,  Benjamin 
F.  Pennington,  Maria  E.  Anderson  and  Isabella  C.  Hair,  to 
each  $1,000  worth  of  real  estate  in  value,  during  their 
natural  lives,  and  after  their  decease,  to  revert  and  go  to 
their  lawful  children." 

On  the day  of ,  1887,  Joseph  R.  Price  and  Isa- 
bella M.  Bums,  as  executor  and  executrix  of  William  Price's 
will,  commenced  an  action  in  the  Court  of  Common  Pleas 
for  Lexington  county,  alleging : 

"That  William  Price  owned  a  large  tract  of  land  in  Lex- 
ington county,  and  that  the  purpose  of  said  action  was  to 
determine  whether  it  was  his  intention  for  the  legatees  to 
take  this  specific  land  under  the  will  or  whether  the  land 
should  be  sold,  and  the  sum  of  $1,000  invested  in  land  under 
the  same  condition." 

William  J.  Assman  was  appointed  special  referee  to  hear 
and  determine  all  questions  raised  by  the  pleadings,  and 
especially  to  inquire  and  report  as  to  what  would  be  for  the 
best  interest  of  the  infant  remaindermen  with  respect  to  the 
devises  made  to  them  under  the  will  of  the  said  testator. 
The  special  referee  made  his  report  with  the  following 
recommendation  in  regard  to  the  rights  of  B.  F.  Pennington 
and  his  children : 
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"For  the  defendant,  B.  F.  Pennington,  a  lot  of  land  with 
a  dwelling  thereon,  in  the  town  of  Jonesville,  in  Union 
county,  in  which  he  has  been  living  for  a  term  of  years,  has 
been  purchased  at  a  price  of  $1,000,  and  the  plaintiffs  now 
hold  title  for  the  same,  and  are  ready  to  convey  the  property 
to  the  use  of  the  said  B.  F.  Pennington,  in  accordance  with 
the  terms  of  the  will." 

This  report  was  confirmed  and  made  the  judgment  of  the 
Court  by  an  order  signed  by  his  Honor,  Judge  Kershaw,  on 
the  29th  day  of  February,  1888.  On  the  21st  of  February, 
1887,  B.  F.  Pennington  purchased  from  Charles  R.  Long 
the  said  house  and  lot.  The  deed  was  regular  in  form  so  as 
to  convey  the  fee,  and  was  duly  recorded.  On  the  10th  of 
February,  1888,  B.  F.  Pennington  executed  a  deed  regular 
in  form  in  every  respect,  except  that  there  was  only  one  sub- 
scribing witness,  purporting  to  convey  the  fee  to  Joseph  R. 
Price  and  Isabella  M.  Bums.  This  conveyance  was  not 
recorded.  On  the  7th  of  March,  1888,  Joseph  R.  Price  and 
Isabella  M.  Bums  executed  the  following  deed  signed,  sealed 
and  delivered  in  the  presence  of  two  subscribing  witnesses : 

"The  State  of  South  Carolina,  know  all  men  by  these 
presents,  that  we,  Joseph  R.  Price  and  Isabella  M.  Burns, 
in  pursuance  of  the  judgment  of  the  Court  of  Common  Pleas 
in  and  for  the  county  of  Lexington,  entitled  'Joseph  R. 
Price,  executor,  and  Isabella  M.  Burns,  executrix,  of  the  will 
of  William  Price,  deceased,  against  William  C.  Pennington 
and  other,'  and  in  consideration  of  the  sum  of  $1  to  us  paid 
by  Benjamin  F.  Pennington,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold  and  released 
and  by  these  presents  do  grant,  bargain,  sell  and  release  unto 
the  said  Benjamin  F.  Pennington,  all  that  piece,  parcel  or  lot 
of  land  situate,  lying  and  being  in  the  town  of  Jonesville. 
*  *  *  Together  with  all  and  singular  the  rights,  members. 
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hereditaments  and  appurtenances  to  the  said  premises  belong- 
ing, or  in  any  wise  incident  or  appertaining;  to  have  and  to 
hold  all  and  singular  the  premises  before  mentioned  unto  the 
said  Benjamin  F.  Pennington,  his  heirs  and  assigns  for  and 
during  his  natural  life,  and  after  his  decease  to  revert  and 
go  to  his  lawful  children,  and  we  do  hereby  bind  ourselves 
and  our  heirs,  executors  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  premises,  unto  the  said 
Benjamin  F.  Pennington,  his  heirs  and  assigns,  against  us 
and  our  heirs  lawfully  claiming  or  to  claim  the  same  or  any 
part  thereof." 

The  defendants  denied  the  material  allegations  of  the 
complaint  and  set  up  the  following  defense : 

**That  J.  L.  McWhirter,  their  father,  acquired  title  to  the 
land  described  in  the  complaint  by  conveyance  made  by  the 
master  of  this  Court,  under  a  decree  for  the  sale  thereof, 
under  foreclosure  of  a  mortgage  given  by  B.  F.  Pennington, 
which  carried  the  fee  simple  title.  That  defendants'  said 
ancestor  took  all  the  rights,  privileges,  immunities,  interest, 
and  estate  of  the  mortgagor  in  said  mortgage,  and  acquired 
the  absolute  fee  simple  title  to  said  land  against  the  plaintiffs 
and  all  the  world,  as  purchasers,  from  one  who  purchased 
without  notice  of  plaintiffs'  alleged  rights  under  the  deed  set 
out;  and  defendants  pleaded  the  same  in  bar  of  this  action." 

The  defendants  also  set  up  a  claim  for  betterments,  in 
case  it  should  be  decided  that  they  were  not  entitled  to  the 
land. 

At  the  close  of  the  testimony,  the  defendants'  attorneys 
made  a  motion  for  the  direction  of  a  verdict,  on  the  follow- 
ing grounds : 

*'First.  That  the  deed  executed  by  B.  F.  Pennington  on 
the  10th  of  February,  1888,  to  Joseph  R.  Price  and  Isabella 
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M.  Burns,  did  not  convey  the  fee,  for  the  reason  that  there 
was  only  one  subscribing  witness. 

**Second.  That  the  deed  executed  by  J.  R.  Price  and  Isa- 
bella M.  Burns  to  B.  F.  Pennington  on  the  7th  of  March, 
1888,  hereinbefore  set  forth,  conveyed  the  fee  to  B.  F.  Pen- 
nington, and  that  no  estate  was  conveyed  to  his  children. 

**Third.  That  J.  L.  McWhirter  had  no  notice,  such  as  is 
required  by  the  statute,  to  validate  the  unrecorded  deed, 
against  his  recorded  deed. 

**Fourth.  That  even  if  he  had  such  notice,  and  the  chil- 
dren took  any  interest  in  remainder  under  the  deed  from 
Price  and  Pennington,  the  defendant  McWhirter's  ancestor 
being  a  purchaser  at  a  judicial  sale  of  a  foreclosure  of  a 
mortgage  given  to  C.  W.  Pitchford  &  Co.  for  value  received, 
C.  W.  Pitchford  &  Co.  would  be  entitled  to  the  defense  of 
purchaser  for  valuable  consideration  without  notice,  and 
that  his  purchaser  at  judicial  sale  takes  all  his  rights  and 
takes  title  over  any  claims  of  any  unrecorded  deed.  In  other 
words,  that  one  purchasing,  even  if  McWhirter  had  notice, 
one  purchasing  from  one  without  notice,  takes  good  title 
against  an  unrecorded  deed.'' 

The  plaintiff's  attorneys  also  made  a  motion  for  the  direc- 
tion of  a  verdict  upon  certain  grounds  which  need  not  be 
stated. 

His  Honor,  the  presiding  Judge,  sustained  all  the  grounds 
of  the  defendant's  motion,  and  directed  a  verdict  in  their 
favor,  upon  which  judgment  was  accordingly  entered,  and 
the  plaintiffs  appealed. 

The  authorities  cited  in  the  argument  of  the  respondents' 

attorneys  fully  sustain  the  Circuit  Judge's  construction  of 

the  two  deeds  described  in  the  first  and  second  grounds  of 

the  motion  for  a  directed  verdict.     But  he  erred  in 

1,2     directing  a  verdict  for  the  following  reasons:  (1) 

In  the  first  place,  the  testimony  as  to  notice  of  the 
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plaintiffs'  equitable  rights  by  J.  L.  McWhirter  was  conflict- 
ing, and  subject  to  more  than  one  reasonable  inference; 
and,  (2)  in  the  second  place,  there  was  error  on  the  part  of 
his  Honor,  the  presiding  Judge,  in  undertaking  to  decide  the 
plea  of  purchaser  for  valuable  consideration  without  notice, 
which  is  equitable  in  its  nature,  in  connection  with  the  action 
to  recover  the  possession  of  the  land,  which  must  be  tried  by 
a  jury,  unless  a  decision  of  the  equitable  issues  renders 
unnecessary  the  trial  of  the  legal  issues.  Adicks  v,  Lowry, 
12  S.  C.  97;  Brownlee  v,  Martin,  21  S.  C.  392;  Parker  v, 
Victoria  Co,,  105  S.  C.  375,  89  S.  E.  1068. 

Furthermore,  when  the  pleadings  present  both  legal  and 
equitable  issues,  those  should  be  tried  first  that  are 

3  likely  to  result  in  a  final  judgment,  and  render  unnec- 
essary the  consideration  of  the  other  issues.     Knox  v. 

Campbell,  52  S.  C  461,  30  S.  E.  485. 

In  the  present  case,  the  Court  in  the  exercise  of  its  dis- 
cretion erroneously  decided  the  legal  issue  before  dis- 

4  posing  of  the  equitable  defense  of  purchaser  for  value 
without  notice  in  the  manner  provided  by  law,  to  wit, 

by  the  Court. 

Judgment  reversed,  and  case  remanded  to  the  Circuit 
Court  for  further  proceedings  in  accordance  with  the  fore- 
going conclusions. 

Messrs.  Justices  Watts  and  Gage  concur. 

Messrs.  Justices  Hydrick  and  Fraser  concur  in  the 
result. 
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BRAY  V.  KRESS  &  MAYS. 

(96  S.  E.  185.) 

1.  Evidence — Best  and  Secondary — Teleorau — Breach. — In  an  action 
for  breach  by  employer  of  a  contract  of  hiring,  the  employer's  tele- 
gram to  employee,  as  received  by  the  latter,  was  admissible  as  the 
original  best  evidence  of  the  contract. 

2.  Master  and  Servant — Breach  of  Contract  or  Hiring — Damages — 
Measure. — In  an  action  against  an  employer  for  breach  of  a  contract 
of  hiring,  the  employee's  testimony  that  he  brought  his  family  from 
another  State  at  trouble  and  expense  was  admissible  on  question  of 
damages  naturally  flowing  from  the  breach. 

8.  Appeal  and  Error — Harmless  Error — EvmsNCE — Cure  by  Instruc- 
tions.— The  admission  of  evidence  that  employee  brought  his  family 
at  trouble  and  expense  from  another  State,  if  error,  was  not  preju- 
dicial to  the  defendant  employer,  in  view  of  instructions  that  the 
measure  of  damages  for  breach  of  a  contract  of  hiring  was  solely  for 
loss  of  time. 

4.  Master  and  Servant — Contract  of  Hiring — Construction — Ques- 
tion FOR  Jury. — In  an  action  against  an  employer  for  breach  of  a 
contract  of  hiring,  where  the  contract  consisted  of  telegrams  and 
oral  agreements,  it  was  proper  to  submit  to  the  jury  whether  the 
contract  was  as  contended  for  by  plaintiff  or  as  contended  for  by 
employer. 

Before  Spain,  J.,  Greenville,  Fall  term,  1917.     Affirmed. 

Action  by  H.  O.  Bray  against  Kress  &  Mays.  Judgment 
for  plaintiff,  and  defendant  appeals. 

Messrs.  Cary  &  Cary  and  Haynsworth  &  Haytisivorth, 
for  appellants,  cite:  As  to  error  in  admitting  in  evidence 
copy  of  telegram:  Note  44  L.  R.  A.  438;  18  U.  C.  O.  B.  60; 
82  S.  C.  249 ;  44  L.  R.  A.  438 ;  78  Pac.  579 ;  note  8  Am.  Cas. 
270;  31  Minn.  481 ;  18  N.  W.  291.  As  to  motion  for  non- 
suit: Enc.  of  Law,  vol.  XIV,  p.  762;  50  S.  C.  507.  As  to 
charge  to  fury:  17  S.  C.  480;  15  S.  C.  296;  3  S.  C.  253; 
Thomp.  Charg.  Jur.  16,  17;  63  S.  C.  422;  65  S.  C.  22;  9  S. 
W.  867;  18  N.  W.  172:  32  Mich.  274;  18  S.  W.  898;  81  S. 
C.  226;  104  S.  C.  234.  As  to  Judge's  refusal  to  construe 
written  instrument:  50  S.  C.  507. 
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Mr.  ].  J.  McSwain,  for  respondent,  cites :  As  to  charge  of 
error  in  Judge  s  charge  to  the  jury:  87  S.  C.  68. 

March  20,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  action  for  damages  f6r  the  breach  of  a  con- 
tract for  hiring.  The  case  was  tried  before  Judge  Spain 
and  a  jury  at  September  term  of  Court,  1917,  for  Green- 
ville county,  and  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  $305.  After  entry  of  judgment,  defend- 
ants appeal. 

Exception  1  complains  of  error  in  admitting  in  evidence 

the  copy  of  telegram  received  by  the  plaintiff  at  Sweetwater, 

Tenn.     This  telegram  bears  date  of  October  31,  1916,  and 

was  filed  at  defendants'  office  at  Calhoun,  S.  C,  by 

1  J.  S.  Stone,  as  foreman,  and  was  in  answer  to  a  tele- 
gram of  inquiry  asked  for  by  plaintiff.  The  tele- 
gram admitted  was  received  by  plaintiff  at  Sweetwater, 
Tenn.  The  defendants  answered  plaintiff's  inquiry  by  filing 
at  Calhoun,  S.  C,  with  the  Western  Union  Telegraph  Com- 
pany a  message  to  be  transmitted  by  it  to  the  plaintiff.  By 
engaging  the  telegraph  company  to  transmit  the  message  it 
became  the  agent  of  the  defendants  and  the  message  received 
by  the  plaintiff  was  the  original  and  best  evidence  against  the 
defendants.  Plaintiff  had  the  right  to  act  on  the  telegram 
received  by  him  in  response  to  his  inquiry.  He  could  not 
in  Tennessee  call  for  and  inspect  the  original  message  filed 
at  Calhoun,  S.  C.  Neither  is  there  any  contention  that  the 
message  delivered  to  plaintiff  was  in  any  way  different  from 
the  one  filed  at  Calhoun,  S.  C.  The  contention  asked  for 
by  the  defendants  is  unreasonable  and  cannot  be  sustained. 
This  exception  is  overruled. 

Exception  2  complains  of  error  in  allowing  plaintiff,  over 
objection,  to  testify  that  he  brought  his  family  from  Ten- 
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nessee  to  South  Carolina  at  trouble  and  expense.     This 
objection   is   overruled.     If   defendants   contracted 
2,  3     with  plaintiff  and  breached  that  contract,  any  dam- 
ages that  would  naturally  flow  therefrom  were  com- 
petent evidence  in  estimating  damages,  but  the  admission  of 
the  evidence  in  no  view  of  the  case  was  prejudicial  to  the 
defendants,  as  the  Judge  charged  the  jury  that  the  measure 
of  damages  was  solely  the  damage  for  loss  of  time  and  the 
defendants  have  not  excepted  to  this  part  of  his  Honor's 
charge.     This  exception  is  overruled. 

Exception  3  complains  of  error  in  not  granting  nonsuit 
asked  for  by  defendants  at  the  close  of  plaintiff's  testimony. 
The  evidence  in  the  case  warranted  his  Honor  in  refusing 
the  motion  and  submitting  case  to  jury.  This  exception  is 
overruled. 

Exceptions  4,  5,  6  and  7  are  based  on  the  ground  that  his 

Honor  erred  in  leaving  to  the  jury  the  construction  of  the 

contract  between  plaintiff  and  defendants,  which  contract 

was  in  writing.    His  Honor  stated  the  issues  involved 

4  clearly,  and  charged  the  law  of  the  case  properly,  and 
submitted  to  the  jury  the  question  for  them  to  decide 
whether  the  contract  was  one  contended  for  by  the  plaintiff 
or  one  contended  for  by  the  defendants;  each  party  had 
been  allowed  to  show  what  was  their  interpretation  of  the 
telegram,  and  the  defendants  cannot  be  heard  to  complain 
of  the  evidence  they  brought  out  and  was  passed  upon  by 
the  jury.  His  Honor  submitted  to  the  jury  the  question 
of  the  duration  of  the  contract;  when  it  commenced  and 
when  it  ended.  This,  under  the  evidence,  he  clearly  had  the 
right  to  do.  He  submitted  the  issuable  facts  of  the  case  to 
the  jury.  This  charge  as  a  whole  is  free  from  error,  and 
the  defendants  were  in  no  manner  prejudiced  thereby.  The 
jury  found  against  the  defendants  that  there  was  no  release 
or  discharge  as  to  future  services.  Part  of  the  contract  was 
in  writing  and  part  oral,  and  his  Honor  correctly  submitted 
it  to  the  jury. 
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Exceptions  overruled.     Judgment  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Hydrick 
and  Gage  concur. 

Dissenting  opinion  by  Mr.  Justice  Fraser. 

I  canot  concur  in  the  opinion  of  the  majority  in  this  case. 
The  defendants  were  engaged  in  "certain  railroad  construc- 
tion work/'  and  wanted  a  trestle  foreman.  They  received 
an  inquiry  from  the  plaintiff,  as  plaintiff  states  as  follows : 

"I  understand  you  are  in  need  of  a  trestle  man.     What 
.  will  you  pay  ?     How  long  will  the  job  last  ?" 

To  this  inquiry  the  defendant's  foreman  replied : 

"Come  at  once.  Five  dollars  per  day.  Work  will  last 
until  spring." 

The  plaintiff  worked  a  little  over  eight  days  and  was  then 
discharged  because  the  defendants  were  not  satisfied  with 
his  work.  Neither  the  defendants  nor  their  foreman  knew 
the  plaintiff.     The  plaintiff  testified : 

"I  knew  that  they  knew  nothing  about  me  or  the  work  that 
I  could  do.  I  don't  know  whether  a  contractor  would  employ 
a  man  that  he  knew  nothing  about  for  any  definite  period  of 
time.  I  expected  my  job  to  last  so  long  as  I  gave  satisfac- 
tion. I  regarded  my  agreement  as  fixed  to  the  20th  of 
March,  because  the  20th  of  March  is  always  considered  the 
first  day  of  spring.  *  *  *  I  have  not  worked  very  much  at 
this  kind  of  business.  I  know  that  if  a  man  does  not  give 
satisfaction  he  is  discharged." 

Again  the  plaintiff  said : 

"I  was  not  accustomed  to  putting  up  this  kind  of  work." 


Digitized  by  CjOOQIC 


Parnell  et  al.  v.  Saxe  Goth  a  Mili.s.  369 

Rep.]  October  Term,  1917. 

able  property  and  human  lives  depend  upon  the  skill  and 
experience  of  those  who  build  trestles.  I  cannot  hold  that 
the  contract  was  absolute  and  required  the  defendants  to 
furnish  trestle  work  to  the  plaintiff  without  regard  to  his 
efficiency  from  October  31st  to  March  20th.  The  plaintiff 
admits  that  the  defendants  did  not  know  his  want  of  experi- 
ence. The  plaintiff  did  know  it,  and  his  application  for  the 
job  carried  with  it  a  guaranty  of  his  skill  and  experience. 
It  seems  to  me  that  the  plantiff  admits  himself  out  of  Court 
when  he  admits  his  want  of  experience  and  his  knowledge 
that  he  was  required  to  give  satisfaction  in  order  to  hold 
his  job. 

Besides  this,  I  do  not  see  that  there  was  a  contract  until 
spring.  The  defendants  paid  the  plaintiff  $5  per  day  for 
the  time  he  worked,  and,  so  far  as  the  case  shows  to  the  con- 
trary, the  work  lasted  until  spring.  Respondent  says  plain- 
tiff gave  his  understanding  of  the  contract  and  the  defend- 
ants gave  their  version,  and  that  raised  a  question  of  fact 
for  the  jury.  If  this  be  true,  the  minds  of  the  parties  did 
not  meet,  and  there  was  no  contract. 


9972 

PARNELL  ET  AL,  v.  SAXE-GOTHA  MILLS. 
(96  S.  E.  187.) 

1.  Lakdload  akd  Tenaitt — Injuries  to  Tenant — Unsafe  Condition  of 
Building — Proximate  Cause — '*Repair." — Landlord's  breach  of  con- 
tract to  furnish  materials  wherewith  tenant  was  to  repair  defective 
foundation  of  the  rented  premises  is  not  a  contract  to  "repair,"  and 
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Before  Smith,  J.,  Summer  temi.  1917.     Reversed. 

Action  by  Mary  A.  Parnell  and  husband  against  the  Saxe- 
Gotha  Mills.  From  an  order  overruling  demurrer  to  com- 
plaint, defendant  appeals. 

Messrs.  C.  M.  Efird,  Wm.  Elliott  and  Jos.  H.  Fowles,  for 
appellant  Messrs.  Elliott  and  Fowles  cite :  As  to  zvhether 
or  not  damages  for  personal  injuries  are  recoverable  on 
account  of  the  breach  of  a  covenant  on  the  part  of  a  land- 
lord to  repair:  32  S.  C.  590;  8  Ind.  App.  615;  52  Am.  St. 
Rep.  485;  35  N.  E.  48;  140  Ind.  45;  39  N.  E.  516:  13 
Jones  and  S.  250;  21  Misc.  470;  N.  Y.  Supp.  636;  145 
Mass.  169;  13  N.  E.  465;  Jones  on  Landlord  and  Tenant, 
sec.  592;  168  Mo.  App.  414;  151  S.  W.  790;  48  L.  R.  A. 
(N.  S.)  920;  77  Misc.  147;  136  N.  Y.  Supp.  364;  28  Ind. 
App.  578;  34  L.  R.  A.  (N.  S.)  805;  28  Ann.  Cas.  975;  23 
N.  Y.  S.  114;  Am.  &  Eng.  Encycl.  Law,  vol.  XVIII,  234; 
73  111.  App.  432;  36  Ark.  316;  8  Ind.  App.  615;  145  Mass. 
169;  50  N.  Y.  Super.  Ct.  74;  36  Hun.  (N.  Y.)  174;  1  City 
Ct.  Supp.  (N.  Y.)  94;  5  Misc.  (N.  Y.)  1;  26  N.  Y.  App. 
210;  21  Misc.  (N.  Y.)  470;  171  Mass.  127;  Am.  &  Eng. 
Encyc.  Law.  vol.  XVIII,  p.  233;  14  Rich.  Eq.  131;  9 
Excheq.  R.  161 ;  60  L.  R.  A.  581 ;  95  Minn.  47,  and  Sylla- 
bus; 11  L.  R.  A.  (N.  S.)  507  (note);  95  Minn.  474";  67 
Minn.  494;  130  Mo.  App.  618;  69  Fed.  Rep.  518;  76  Tex. 
191;  22  Ky.  Law  Rep.  785;  11  L.  R.  A.  (N.  S.)  507;  87 
Pac.  1089;  82  N.  E.  708;  13  L.  R.A.  (N.  S.)  378;  73  111. 
App.  432;  8  111.  App.  378;  15  111.  App.  404;  73  111.  App. 
432 ;  93  111.  App.  365 ;  Jones  on  Landlord  and  Tenant,  sec- 
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May  20,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  for  damages.     The  complaint  alleges: 

,  *ail.  That  in  January,  1916,  the  plaintiff,  M.  G.  Parnell, 
entered  into  a  contract  with  defendant,  whereby  he  agreed 
to  work  for  it  in  its  mill,  which  is  located  at  Irene  or  Red 
Bank,  in  the  county  of  Lexington,  as  above  set  forth. 

"IV.  That  subsequent  to  entering  intd  said  contract,  to 
wit,  on  or  about  January  31,  1916,  he  entered  into  negotia- 
tions with  defendant  for  the  purpose  of  renting  from  it  a 
dwelling  house  in  which  he  and  his  family  might  reside 
while  so  engaged ;  that  he  was  informed  by  defendant  that 
the  only  house  it  had  available  for  such  use  was  one  which 
rested  upon  an  insecure  and  unsafe  foundation,  in  that  the 
pillars  or  blocks  supporting  same  were  leaning  at  a  consider- 
able angle,  the  ground  around  them  having  been  washed  out 
so  as  to  leave  them  in  an  insecure  position  to  support  the 
house;  that  there  were  no  front  steps  to  said  house  and  it 
otherwise  needed  repairs,  but  that  if  he  would  take  it  defend- 
ant would  immediately  and  forthwith  furnish  him  with  the 
necessary  material  and  appliances  to  place  said  house  in  a 
safe  and  habitable  condition;  it  being  stipulated  that  said 
M.  G.  Parnell  was  to  do  the  necessary  work,  upon  such  appli- 
ances and  material  being  furnished  him,  and  that  for  such 
work  he  was  to  receive  credit  on  the  rent  of  the  house;  that 
said  M.  G.  Parnell  thereupon  agreed  to  accept  said  offer. 

"V.  That  relying  upon  this  agreement,  the  plaintiff,  M. 
G.  Parnell,  moved  his  family  into  the  house  in  question  on 
or  about  February  4,  1916,  it  then  being  in  the  condition 
above  set  out,  expecting  to  immediately  receive  from  defend- 
ant the  material  and  appliances  promised  by  it  to  put  the 
said  house  in  a  safe  and  habitable  condition ;  that  under  no 
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other  consideration  or  upon  no  other  condition  would  he 
have  moved  his  family  into  said  house. 

"VI.  That  from  February  4,  1916,  to  March  22,  1916. 
plaintiff,  M.  G.  Parnell,  and  his  family  (his  wife,  the  plain- 
tiff, Mary  A.  Parnell,  being  a  member  of  his  said  family) 
resided  in  said  house,  it  being  throughout  that  period  in  the 
dangerous  and  unsafe  condition  above  alleged,  and  despite 
the  fact  that  he  made  continuous  and  repeated  demands  upon 
defendant  for  the  material  and  appliances  in  question,  it 
carelessly,  negligently,  wilfully  and  wantonly,  and  in  utter 
and  complete  disregard  of  its  agreement  with  him,  failed  to 
furnish  him  with  same,  though  repeatedly  promising  to  do 
so ;  that  for  this  reason  he  was  unable  to  remedy  the  condi- 
tion of  said  house,  he  having  no  other  means  of  obtaining 
the  necessary  material  and  appliances  with  which  to  do  so; 
that  plaintiff's  continued  residence  in  said  house  throughout 
the  period  in  question  was  based  upon  the  said  repeated 
promises  of  defendant  as  above  alleged. 

"VII.  That  on  the  afternoon  of  March  22,  1916,  at  about 
5  :20  p.  m.,  during  an  ordinary  March  mind  of  not  unusual 
velocity,  the  said  house  was  blown  from  its  foundation  to 
the  ground ;  that  at  the  time  of  the  fall  thereof  the  plaintiff, 
Mary  A.  Parnell,  was  in  one  of  the  front  rooms ;  that  by  the 
fall  of  the  house  she  was  thrown  across  the  room  a  distance 
of  some  14  or  15  feet,  struck  her  abdomen  against  a  bureau 
and  then  fell  backwards  on  the  floor;  that  she  was  thereby 
seriously  and  permanently  injured  in  the  abdomen  and  on 
the  right  hip,  and  suffered  and  continues  to  suffer  great 
pain  and  anguish  from  said  injuries. 

"VIII.  That  the  direct  and  proximate  cause  of  the  fall  of 
said  house  and  of  the  resulting  injury  to  the  plaintiff,  Mary 
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The  defendant  demurred  to  the  complaint  on  the  ground 

(among  others)  that  the  complaint  "does  not  allege  any 

damages  that  are  recoverable  in  an  action  for  the  breach  of 

covenant  on  the  part  of  the  landlord  to  repair  rented 

1  premises."     The  demurrer  was  overruled  and  this 
appeal  is  taken  from  this  ruling,  as  well  as  alleged 

error  in  the  trial  of  the  cause.  Inasmuch  as  this  Court  is 
of  the  opinion  that  the  demurrer  should  have  been  sustained, 
because  the  damage  alleged  is  not  the  necessary  and  proxi- 
mate result  of  the  breach  of  the  contract  alleged,  no  other 
•questions  arise. 

The  plaintiff  alleges  in  paragraph  VIII  that  the  direct  and 
proximate  cause  of  the  fall  of  the  house  and  the  resulting 
injury  was  the  "dangerous  and  unsafe  condition  of  said 
house."  The  plaintiff  asked  for  the  house,  and  was  fully 
aware  of  its  condition  when  he  took  it.  The  plaintiff 
secured  the  house  on  his  own  initiative  and  not  that  of  the 
defendant. 

Notwithstanding  this  direct  statement  of  the  proximate 

cause,  the  plaintiff  relies  upon  a  breach  of  the  contract  to 

repair.     There  is  no  allegation  of  a  contract  to  repair.     If 

there  was  any  evidence  to  sustain  a  contract  to  repair, 

2  the  question  of  liability  for  the  breach  of  such  a  con- 
tract would  arise,  but  the  evidence  shows  no  contract 

to  repair.  The  plaintiff  in  his  testimony  says:  "Q.  What 
did  he  promise  you  ?  A.  That  if  I  would  move  in  the  house 
at  once  he  would  furnish  the  material  and  the  jacks  and  a 
hand  to  help  me  jack  the  house  and  put  pillars  under  it." 

A  contract  to  repair  includes  workmanship,  as  well  as 
material.  The  best  materials  could  not  remedy  the  defect 
unless  workmanship  was  also  good.  It  was  not  a  contract 
to  repair.  At  best  it  was  only  a  contract  to  furnish  mate- 
rials, the  breach  of  which  was  not  the  proximate  cause  of  the 
injury. 
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The  order  overruling  the  demurrer  is  reversed. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Fraser  concur. 

Mr.  Justice  Gage  dissents. 


9936 

BOOZER  V.  EVANS. 
(96  S.  E.  126.) 

1.  TkESPASS BUBOEK     OF     PrOOP — POSSESSION     AND     OWNERSHIP. WhcrC^ 

in  an  action  for  trespass  to  land  in  which  ownership  and  possession 
are  alleged  in  plaintiff  as  a  conclusion,  but  the  facts  set  out  show 
that  defendant  is  in  possession  of  part  at  least  of  the  land,  plaintiff 
has  the  burden  of  proof  that  defendant  invaded  his  possession,  or 
that  plaintiff  has  title. 

2.  Tkial — BuBDEN  OP  Proop — Possession  and  Ownership. — An  instruc- 
tion, in  an  action  for  trespass  on  land  against  one  in  possession  of 
part  at  least  of  the  land,  that,  *if  the  plaintiff  comes  in  and  says 
that  the  land  in  dispute  is  mine,  that  I  own  it,  I  have  good  title  to 
it,  and  he  tells  you  how  he  has  it,  then  for  her  to  defeat  this  suit  she 
would  have  to  show  a  better  title,  ♦  •  •  and  the  burden  is  on  her  to 
show  by  a  preponderance  of  the  evidence  that  she  has  a^good  title  to 
the  land,"  is  erroneous,  as  intimating  that  jury  could  conclude  from 
mere  statement  of  ownership  or  possession  that  burden  of  proof 
shifted  to  defendant. 

8.  Trespass — Evtoence — ADMissiBiLmr. — In  action  for  trespass,  plain- 
tiff could  introduce  an  unrecorded  plat  showing  location  and  bound- 
aries of  the  land  he  claimed 

4.  TftiAL  —  Special   Verdict  —  Discretion.  —  Allowance   of   motion   to 
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Action  by  Albert  M.  Boozer  against  M.  A.  Evans.  Judg- 
ment on  verdict  for  plaintiff,  and  defendant  appeals.  New 
trial  ordered. 

Messrs,  Tompkins,  Barnett  &  McDonald,  for  appellant, 
cite:  As  to  error  in  Judge's  charge:  93  S.  C.  569;  86  S.  C. 
358.  As  to  refusal  of  trial  Judge  to  allow  jury  to  bring  in 
special  verdict:  88  S.  C.  193;  90  S.  C.  197;  Code  of  Pro- 
cedure, sec.  321 ;  104  S.  C.  83.  As  to  the  restraining  order: 
Code  of  Procedure,  sec.  274;  89  S.  C.  189;  80  S.  C.  51.  As 
to  order  of  presiding  Judge,  requiring  appellant  to  get  a 
transcript  of  the  testimony:  Rule  47,  Circuit  Court;  104  S. 
C.  331 ;  26  S.  C.  486;  98  S.  C.  454;  49  S.  C.  376;  98  S.  C. 
196;98S.  C.  455. 

Messrs,  Barron,  McKay,  Moffatt  &  Frierson,  for  respond- 
ent, cite :  As  to  right  of  plaintiff  to  maintain  action  for  tres- 
pass: 86  S.  C.  358;  91  S.  C.  231 ;  105  S.  C.  338;  86  S.  C. 
366;  59  S.  C.  131 ;  104  S.  C.  456;  103  S.  C.  343;  95  S.  C. 
302,  306.  As  to  plaintiff's  right  to  permanent  injunction: 
Pomeroy's  Equity  Jurisprudence  and  Equitable  Remedies, 
vol.  V,  sec.  506 ;  89  S.  C.  189 ;  80  S.  C.  47.  As  to  plat  being 
properly  introduced  into  evidence:  2  Devlin  on  Real  Estate 
(3d  Ed.),  sec.  1022;  42  S.  E.  8;  4  Rich.  L.  68;  53  Am.  Dec. 
715;  40  S.  C.  146;  167  Mass.  33;  16  Hun.  (N.  Y.)  189. 
As  to  Circuit  Judge  requiring  appellant  to  procure  a  tran- 
script of  the  testimony:  104  S.  C.  315;  Code  of  Procedure, 
sec.  315;  98  S.C.  192,196. 

March  23,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 

The  plaintiff  brings  this  action  against  the  defendant, 
alleging  that  the  defendant  has  trespassed  upon  his  land. 
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The  case  was  tried  before  a  jury.  The  verdict  was  for  the 
plaintiff,  and  from  the  judgment  entered  upon  the  verdict 
the  defendant  appeals. 

There  are  12  exceptions.  The  first  8  allege  practically 
the  same  error,  and  may  be  disposed  of  by  consideration  of 
the  first  exception,  which  is : 

"( 1 )  His  Honor,  the  presiding  Judge,  erred,  it  is  respect- 
fully submitted,  in  charging  the  jury  as  follows:  *If  the 
plaintiff  comes  in  and  says  that  the  land  in  dispute  is  mine, 
that  I  own  it,  I  have  a  good  title  to  it,  and  he  tells  you  how 
he  has  it,  then  for  her  to  defeat  this  suit,  she  would  have  to 
show  that  she  had  a  better  title,  had  title  to  the  land  in  dis- 
pute, and  the  burden  is  on  her  to  show,  by  the  preponderance 
of  the  evidence,  that  she  has  a  good  title  to  that  land,' — 
inasmuch  as  the  same  does  not  require  plaintiff  to  prove,  by 
the  preponderance  of  the  evidence,  his  title  to  the  land 
described  in  the  complaint,  or  possession  thereof,  and  elimi- 
nates entirely  from  the  consideration  of  the  jury  the  ques- 
tion of  whether  defendant  had  trespassed  upon  plaintiff's 
land,  and  required  defendant  to  prove  good  title  to  the  land 
as  the  only  defense  which  could  defeat  this  action." 

This  exception  must  be  sustained.  The  complaint  alleges 
ownership  and  possession.  Possession,  as  well  as  ownership, 
is  a  conclusion.     When  the  complaint  alleges  the  facts,  it 

appears  that  the  defendant  is  in  actual  possession  of 
1,  2    a  part  at  least  of  the  land  in  dispute.     The  general 

rule  is  that  one  in  possession  of  a  tract  of  land  is 
entitled  to  hold  it  against  all  the  world,  except  the  true 
owner.  It  is  no  exception  to  this  rule  that  one  in  possession 
of  a  tract  of  land  may  eject  a  trespasser.  The  plaintiff,  in 
order  to  regain  possession,  must  either  show  that  he  was  in 
possession,  and  that  the  defendant  invaded  his  possession, 
or  that  he  is  the  owner  of  the  land  sought  to  be  recovered. 
The  plaintiff  has  the  burden  of  proof  that  the  defendant 
invaded  his  possession,  or  that  he  (the  plaintiff)  has  title. 
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The  burden  is  not  shifted  to  the  defendant  by  mere  allega- 
tion in  the  complaint  or  his  statement  on  the  witness  stand. 
The  jury  could  have  concluded  from  the  charge  that  a  mere 
statement  by  the  plaintiff  of  possession  or  ownership  shifted 
the  burden  from  the  plaintiff  to  the  defendant,  and  this  is 
error. 

The  next  error  alleged  is  in  allowing  the  plaintiff  to  intro- 
duce in  evidence  an  unrecorded  plat,  showing  location  and 
boimdaries  of  the  land  claimed  by  plaintiff.     We 

3  have  been  cited  to  no  authority,  and  we  know  of 
none,  that  sustains  this  exception,  and  it  is  over- 
ruled. 

The  appellant  complains  of  error  in  the  refusal  of  the 
presiding  Judge  to  grant  appellant's  motion  to  require 

4  the  jury  to  find  a  special  verdict.     This  was  a  matter 
of  discretion,  and  we  see  no  abuse  of  discretion  here. 

The  last  point  for  consideration  is  the  order  enjoining  the 
defendant  from  further  trespassing  upon  the  land  in  dispute. 
The  order  of  injunction  followed  the  judgment  as  a  matter 
of  course,  but  is  set  aside  with  the  judgment  of  this  Court 
that  orders  a  new  trial. 

Messrs.  Justices  Hydrick^  Watts  and  Gage  concur. 

Mr.  Chie^  Justice  Gary  did  not  sit. 


9953 

COoK  V.  SOUTHERN  RY.  eo. 
(96  S.  E.  148.) 
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8665])  is  not  removable,  a  complaint,  in  an  action  against  an  inter- 
state and  intrastate  railroad  for  death  of  car  repairer,  stating  that 
the  car  on  which  deceased  was  working  was  brought  to  the  shops  for 
repairs  shortly  before  the  accident,  "with  a  view  to  its  being  returned 
and  continued  in  use  by  said  defendant  in  such  interstate  and  intra- 
state commerce"  sufficiently  alleged,  as  against  petition  for  removal, 
that  deceased  was  engaged  in  interstate  commerce,  and,  therefore, 
was  within  the  Federal  Employers'  Liability  Act;  it  being  a  matter 
depending  upon  the  proof  at  the  trial  whether  defendant's  liability 
was  in  fact  under  the  State  law  or  the  Federal  act. 

2.  Commerce — Injuby  to  Servant — State  Law. — If  a  railroad's  car  on 
which  its  repairer  was  working  when  he  was  killed  was  to  be  returned 
to  State  service  aftlbr  repairs,  the  State  law  fixed  the  rights  and 
duties  of  the  railroad  and  the  repairer's  administratrix. 

8.  Commerce — Federal  Employers'  LiABiLmr  Act. — If  a  railroad  car 
after  repairs  was  to  be  used  in  interstate  commerce,  the  Federal 
Employers'  Liability  Act  fixed  the  rights  and  duties  of  the  rail- 
road and  the  administratrix  of  its  car  repairer  killed  while  working 
on  the  car. 

Before  Smith,  J.,  Richland,  Summer  term,  1917. 
Reversed. 

Action  by  May  Cook,  administratrix  of  J.  Walter  Cook, 
against  the  Southern  Railway  Company.  From  an  order 
directing  removal  of  the  cause  to  the  Federal  Court,  plaintiff 
appeals. 

The  following  is  the  complaint : 

Plaintiff  above  named,  complaining  of  the  above  named 
defendant,  alleges: 

( 1 )  That  the  plaintiff  is  the  duly  appointed  administratrix 
of  the  estate  of  J.  Walter  Cook,  deceased.     That  she  brings 
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(2)  That  the  defendant  is  now  and  was  at  the  times  here- 
inafter mentioned  a  corporation  engaged  in  the  business  of  a 
common  carrier,  both  of  passengers  and  freight,  in  interstate 
and  intrastate  commerce. 

(3)  That  said  defendant,  railway  company,  at  the  time 
hereinafter  mentioned,  had  and  still  has  railroad  shops  in 
the  city  of  Columbia,  county  of  Richland,  State  of  South 
Carolina,  which  is  a  division  point,  where  cars  are  custom- 
arily repaired,  and  where  construction  work  is  carried  on. 

(4)  That  on  the  18th  day  of  September,  1916,  plaintiff's 
intestate,  J.  Walter  Cook,  while  engaged  in  the  employment 
of  the  defendant  as  a  car  repairer  working  on  a  passenger 
coach  at  its  shops  in  Richland  county,  State  of  South  Caro- 
lina, fell  or  was  thrown  from  a  ladder  upon  which  he  was  to 
the  cement  floor  in  the  paint  shop  of  the  defendant;  his  head 
and  skull  were  broken  and  crushed,  and  subsequent  thereto 
he  died  from  the  injuries  received  in  said  fall. 

(5)  That  said  injuries  and  death  of  the  plaintiff's  intes- 
tate, as  plaintiff  is  informed  and  believes,  was  due  to  the 
negligence  of  the  said  defendant,  its  officers,  agents  and 
employees,  in  that  : 

(a)  Said  defendant  company,  its  said  officers  and 
employees,  failed  and  neglected  to  furnish  and  provide  a 
safe  and  suitable  place,  and  safe  and  suitable  ways  and  appli- 
ances at  which  and  with  which  the  intestate  was  required  ta 
and  did  work ;  and  failed  to  make  and  keep  the  said  place  and 
appliances  safe  and  suitable,  and  to  properly  safeguard  the 
same.  And  said  defendant,  its  said  officers  and  employees, 
furnished  to  intestate  unsafe  and  dangerous  place  and  appli- 
ances at  and  with  which  he  was  required  to  work. 

(b)  The  said  railway  company,  its  said  officers  and 
employees,  failed  to  furnish  and  provide  sufficient  and  suit- 
able buildings  and  sheds  in  its  shops  and  yards  for  the  repair 
and  construction  work  which  it  undertook  and  required  of 
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its  employees  and  of  the  intestate,  as  required  by  law ;  and 
required  said  employees  and  said  intestate  to  do  the  repair 
work  on  this  car  in  its  paint  shop,  which  was  not  a  suitable 
and  safe  place  for  such  work. 

(c)  The  said  railroad  company,  its  said  officers,  agents 
and  employees  having  charge  and  supervision  of  its  con- 
struction and  repair  work,  required  the  intestate  to  do  said 
repair  work  in  its  paint  shop,  which  is  not  safe,  suitable  and 
sufficient  for  such  work.  It  was  crowded  and  congested 
with  other  work  and  with  ways  and  appliances  adapted  for 
such  work ;  and  said  other  work,  ways  and  appliances  inter- 
fered with  and  rendered  the  place  and  appliances  at,  about 
and  with  which  intestate  was  required  to  work  unsafe  and 
dangerous.  The  floor  of  such  paint  shop  was  made  of 
cement,  was  sloping  and  unsafe  and  unsuitable  on  which  to 
rest  the  ladder  provided  and  furnished  to  and  for  said  intes- 
tate, in  getting  to  and  carrying  on  said  repair  work,  and  in 
carrying  material  for  such  work. 

(d)  Said  railway  company,  its  said  officers  and  employees 
in  charge  and  control  of  said  repairs  and  shops,  furnished 
and  provided,  as  a  way  of  reaching  the  work  required  of 
intestate,  a  ladder,  the  feet  of  which  were  made  of  iron 
spikes;  and  the  said  ladder  was  not  safe  and  stable;  was 
dangerous  and  unsuitable  for  use  in  said  paint  shop.  There 
was  no  means  provided  for  attaching  such  ladder  to  the 
floor,  or  otherwise  rendering  it  safe  and  stable.  It  was 
liable  to  and  did  turn  and  slip. 

(e)  Such  ladder  was  not  a  safe  and  suitable  way  and 
appliance  for  intestate  in  and  about  the  work  upon  which  he 
was  engaged. 

(f)  The  said  ladder  so  furnished  was  not  long  enough  to 
reach  the  too  of  the  car  UDon   which  the  intestate  was 
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reach  over  and  pull  himself  up  a  distance  to  reach  the  top  of 
the  car  where  he  was  required  to  work,  and  in  doing  so,  the 
ladder  turned  and  slipped,  throwing  the  said  intestate  to  the 
floor. 

(g)  Such  ladder  was  easily  moved  out  of  its  position  by 
contact  with  other  obstacles,  work  or  workers  in  said  shop. 

(6)  On  information  and  belief,  that  the  said  car  upon 
which  the  intestate  was  employed  and  was  working  at  the 
time  of  said  injury  was  used  by  the  defendant  in  interstate 
and  intrastate  commerce,  and  was  brought  to  said  shops  for 
repairs  a  short  time  prior  to  said  injuries,  with  a  view  to  its 
being  returned  and  continued  in  use  by  said  defendant  in 
such  interstate  and  intrastate  commerce. 

(7)  That  plaintiff,  and  those  for  whom  she  sues,  has  been 
damaged  and  injured  by  the  aforesaid  wrongful  and  negli- 
gent acts  and  conduct  of  the  defendant,  its  officers  and 
employees,  in  the  sum  \*i  $50,000. 

Wherefore,  plaintiff  prays  judgment  against  defendant 
for  said  sum  of  $50,000,  and  for  costs  and  other  and  further 
relief. 

Messrs.  W,  H.  Cobb,  A,  F.  Spigner  and  D.  W.  Robinson, 
for  appellant,  cite :  As  to  petition  for  removal:  239  U.  S. 
500;  60  L.  Ed.  406;  232  U.  S.  52;  58  L.  Ed.  547;  229  U.  S. 
113;  57  L.  Ed.  1096;  212  U.  S.  319;  54  L.  Ed.  212;  243  U, 
S.  302;  61  L.  Ed.  — ;  Advance  Ops.  1916,  p.  277;  232  U. 
S.  146;  58  L.  Ed.  544;  34  Sup.  Ct.  Rep.  278;  236  U.  S.  311 ; 
59  L.  Ed.  594;  35  Sup.  Ct.  Rep.  357.  Federal  Employers' 
Liability  Act  covers  car  repairers:  229  U.  S.  151-2;  57  L. 
Ed.  1127;  239  U.  S.  501 ;  60  L.  Ed.  406;  232  U.  S.  259-60; 
58  L.  Ed.  595-6;  208  Fed.  869;  126  C.  C.  A.  27-30;  L.  R. 
A.  1915c.  19-29;  204  Fed.  751 ;  124  C.  C.  240-1 ;  234  Fed. 
1 ;  148  C.  C.  A.  222;  Fed.  Employers'  Liability  and  Safety 
Appliance  Acts;  Thornton  (2d  Ed.),  sec.  31,  pp.  61-2;  sec. 
28,  p.  75;  171  S.  W.  95;  115  Ark.  308;  98  Atl.  (Md.)  225; 
160  N.  W.  1057;  180  Fed.  832;  113  C.  C.  A.  379;  192  Fed. 
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901 ;  198  U.  S.  1 ;  49  L.  Ed.  363;  25  Sup.  Ct.  Rep.  158;  17 
Am.  Neg.  Rep.  412;  229  U.  S.  151,  152;  57  L.  Ed.  1127, 
1128;  33  Sup.  Ct.  Rep.  648;  Ann.  Gas.  1914c,  153;  3  N.  C 
C.  A.  779;  228  Fed.  263;  142  C.  C.  A.  557-8  (3d  Cir.) 
239  U.  S.  558;  60  L.  Ed.  438;  241  U.  S.  180;  60  L.  Ed 
942;  228  Fed.  226;  142  C.  C.  A.  561 ;  204  Fed.  751 ;  124 
C.  C.  A.  505;  45  L.  R.  A.  (N.  S.)  8;  238  U.  S.  262;  59  L, 
Ed.  1299.     As  to  operatives:  238  W.  S.  51-2;  60  L.  Ed 
139-40;  244  U.  S.  — ;  61  L.  Ed.  Advance  Ops.  1916,  p 
557;  242  U.  S.  303;  61  L.  Ed.  — ;  Adv.  Ops.  1916,  p.  118 
242  U.  S.  292;  61  L.  Ed.  — ;  Adv.  Ops.  1916,  122;  U.  S 
— ;  61  L.  Ed.  — ;  U.  S.  Adv.  Ops.  1916,  p.  515;  241  U.  S 
179-180;  60  L.  Ed.  942;  233  U.  S.  476-8;  53  L.  Ed.  1054-5 
238  U.  S.  263;  59  L.  Ed.  1299;  239  U.  S.  354;  60  L.  Ed 
326;  101  S.  C.  108;  240  U.  S.  439;  60  L.  Ed.  730;  229  U 
S.  159-60;  57  L.  Ed.  1134.     As  to  repairers  of  interstate 
instrumentalities:  229  U.  S.  151-2;  57  L.  Ed.  1127;  239 
U.  S.  501 ;  60  L.  Ed.  406;  208  Fed.  860;  126  C.  C.  A.  27; 
30  t.  R.  A.  1915c,  19-20;  198  Fed.  1 ;  117  C.  C.  A.  240-1 ; 
234  Fed.  1 ;  148  C.  C.  A.  222;  —  U.  S.  — ;  61  L.  Ed.  — ; 
Adv.  Ops.  1916,  pp.  704-5.     Other  employees  not  entitled — 
when:  239  U.  S.  558;  60  L.  Ed.  438;  243  U.  S.  43;  61  L. 
Ed.  — ;  U.  S.  Adv.  Ops.  1916,  p.  269;  —  U.  S.  — ;  61  L. 
Ed.  — ;  Adv.  Ops.  1916,  248.     Question  for  jur\:  106  S.  C. 
219;  99  S.  C.  420;  101  S.  C.  108;  239  U.  S.  354;  60  L.  Ed. 
327;  232  U.  S.  260-1 ;  58  L.  Ed.  596;  239  U.  S.  54;  60  L. 
Ed.  139-40;  —  U.  S.  — ;  61  L.  Ed.  — ;  U.  S.  Adv.  Ops. 
1916,  p.  620;  242  U.  S.  13;  61  L.  Ed.  — ;  Adv.  Ops.  1916, 
p.  5.     State  Court  has  jurisdiction  of  question:  79  S.  C. 
204;  200  U.  S.  215-18;  50  L.  Ed.  446-7;  238  U.  S.  601 ;  59 
L.  Ed.  1482;  _  U.  S.  — ;  61  L.  Ed.  — ;  U.  S.  Adv.  Ops. 
1916,  pp.  704-5;  239  U.  S.  500;  60  L.  Ed.  406;  232  U.  S. 
259-60;  58  L.  Ed.  595-6;  Fed.  Jud.  Code,  chap.  Ill,  sec.  28. 
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53;  160  U.  S.  556;  121  U.  S.  182;  100  U.  S.  157;  103  U.  S. 
485;  106  U.  S.  118;  113  U.  S.  742;  117  U.  S.  430;  152  U. 
S.  454;  160  U.  S.  556;  210  U.  S.  153;  232  U.  S.  146; 
Foster's  Fed.  Prac,  vol.  V,  5th  Ed.,  p.  1884;  36  S.  C.  260; 
91  S.  C.  — ;  102  S.  C.  343 ;  237  U.  S.  597 ;  203  U.  S.  271 ; 
206  U.  S.  236;  229  Fed.  Rep.  319;  241  Fed.  696;  242  U. 
S.  370;  239  U.  S.  496;  101  S.  C.  86;  106  S.  C.  215. 

April  12,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Appeal  from  an  order  of  the  Circuit  Court  which  directed 
the  removal  of  the  cause  to  the  Federal  Court.  The  action 
is  by  the  administratrix  of  an  employee  of  the  defendant 
company  for  a  tort  to  the  person  of  the  deceased  alleged  to 
have  resulted  from  an  unsafe  place  to  work  and  unsafe 
appliances  to  work  with.  The  employee,  it  is  alleged  in  the 
complaint,  was  a  car  repairer,  and  at  the  instant  was  mounted 
on  a  ladder,  working  upon  a  passenger  coach,  when  the 
ladder  fell,  and  precipitated  the  workman  to  his  death  on  a 
cement  floor. 

The  counsel  for  defendant  stated  at  the  bar  that  if  the 
complaint  had  set  out  a  cause  of  action  under  the  act  of 
Congress,  then  in  that  event  there  would  have  been  no 
motion  for  a  removal,  but  the  motion  would  have  been  a 
nonsuit  on  failure  of  proof.  The  same  counsel  admitted 
that  if  the  complaint  sets  out  a  case  under  the  act  of  Con- 
gress, it  is  not  removable.  And  the  same  counsel  further 
said,  there  is  nothing  in  the  complaint  to  exclude  the  idea  that 
car  would  be  used  in  State  as  well  as  interstate  commence; 
and  if  the  car  was  to  be  used  in  commerce  of  both  sorts, 
then  the  cause  is  not  removable. 

So  the  only  issue  to  be  decided  is.  Has  the  complaint 
alleged  circumstances  which,  if  true,  show  that  the  work- 
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man  at  the  instant  of  his  hurt  was  engaged  in  commerce 

betwixt  the  States?     Let  the  complaint  be  reported. 

1       The  second  paragraph  alleged  that  the  defendant 

was  at  the  time  in  question  engaged  in  the  business 

of  a  common  carrier  both  of  passengers  and  freight  in 

interstate  and  intrastate  commerce. 

The  fourth  paragraph  alleges  that  the  workman  was  a 
car  repairer,  and  at  the  time  in  question  was  at  work  on  a 
passenger  coach  in  defendant's  division  shops  in  Richland 
county,  South  Carolina. 

The  sixth  paragraph  alleges  that  the  car  referred  to  was 
used  in  commerce  of  both  sorts,  and  was  brought  to  the  shops 
for  repairs  a  short  time  before  the  accident,  with  a  view  to 
its  being  returned  and  continued  in  such  interstate  and  intra- 
state commerce.  If  that  be  true,  and  for  the  purposes  of 
the  motion  it  is  assumed  to  be  so,  then  the  case  is  the  same 
as  if  the  car  had  been  stopped  on  the  railroad  highway  for 
repair,  in  which  event  there  will  be  no  question  but  that  in 
such  an  instance  the  repair  was  being  done  while  the  car  was 
in  interstate  service. 

It  matters  not  that  the  allegations  are  that  the  car  had  been 
and  was  to  be  used  in  both  services ;  the  plaintiff  could  not 
know  in  which;  the  defendant's  liability,  under  the  act  of 

Congress  or  under  the  statute  of  the  State,  would 
2,  3     follow  the  proof  as  to  that  matter.     If  it  turns  out 

by  the  testimony  that  the  car  was  to  be  forthwith 
turned  to  State  service,  then  the  State  law  fixes  the  rights 
and  duties  of  the  litigants.  If  it  turns  out  that  the  car  was 
to  be  forthwith  turned  to  interstate  service,  then  the  act  of 
Congress  fixes  the  rights  and  duties  of  the  parties,  and  upon 
the  judicial  ascertainment  of  that  fact  the  State  Court  shall 
proceed  to  the  trial  of  the  cause  as  is  specially  provided  by 
the  act  of  Congress. 

The  judgment  is  reversed. 
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GLASGOW  V.  PACIFIC  MILLS. 
(96  S.  E.  187.) 

1.  Master  ajstd  Seevakt — Evidence  Admissible  Under  Pleading. — 
When  an  answer  set  up  contributory  negligence,  it  was  competent 
for  plaintiff,  who  was  injured  by  a  bale  of  cotton  linters  falling  off 
an  elevator,  to  testify  that  his  way  of  placing  the  bale  on  the  ele- 
vator was  according  to  instructions,  although  complaint  did  not 
allege  that  the  master  was  negligent  in  giving  such  instructions. 

2.  New  Trial — ^Misconduct  op  Counsel — Proof  by  Suooestion. — The 
asking  of  questions  calling  for  incompetent  and  irrelevant  testi- 
mony, which  are  not  answered,  does  not  call  for  setting  aside  of  a 
verdict,  unless  they  are  persistently  pressed  after  they  have  been 
ruled  out,  with  the  manifest  object  to  get  by  suggestion  that  which 
it  is  unlawful  to  prove  directly. 

8.  Trial — ^Instructions. — An  instruction  that  it  was  the  duty  of  the 
master  to  furnish  the  servant  safe,  instead  of  "reasonably''  safe, 
machinery  was  not  reversible  error,  where  immediately  the  Court 
said:  "If  the  master  fails  by  negligence  to  live  up  to  any  one 
of  those  duties  by  want  of  ordinary  care,  •  ♦  •  that  other  can  com- 
plain of  it" 

4.  Master  and  Servant — Injuries  to  Servant — Elevator — Question 
FOR  Jury. — ^Whether  master  furnished  a  reasonably  safe  elevator, 
from  which  a  bale  of  cotton  linter  fell  on  a  servant,  held,  under  the 
evidence,  for  the  jury. 


Before  Whaley^  County  Judge,  Richland,  October  term, 
1917.     Affirmed. 

Action  by  John  Glasgow  against  the  Pacific  Mills.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Messrs,  IV tn.  Elliott  and  Jos,  H.  Fowles,  for  appellant, 
submit :  The  asking  of  questions  calling  for  incompetent  and 
irrelevant  testimony,  even  though  not  answered,  is  prejudi- 
cial and  calls  for  the  setting  aside  of  the  verdict:  92  S.  C. 
262;  172  N.  Y.  507;  65  N.  E.  494.  The  Judge's  charge 
requires  the  master  to  furnish  safe  and  suitable  machinery 
and  appliances  and  a  safe  place  to  work,  without  qualification, 

26-l(». 
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and  is,  therefore,  erroneous:  70  S.  C.  477 ;  Labatt  on  Master 
and  Servant,  vol.  I,  p.  53,  par.  25;  135  U.  S.  570;  note  in 
L.  R.  A.  (N.  S.)  602. 

Messrs.  A.  W.  Holman  and  A,  F.  Spigner,  for  respondent, 
cite :  As  to  not  allouing  party  to  contradict  his  own  witness: 
28  S.  C.  187;  1  Bailey  32;  Cheves  44;  4  Rich.  240;  43  S.  C. 
126;  73  S.  C.  120.  As  to  the  admission  of  irrelevant  tes- 
timony being  harmless  error  unless  appellant  can  show  how 
he  was  injured:  72  S.  C.  120.  As  to  matters  stated  only  in 
the  exceptions:  27  S.  C.  226;  28  S.  C.  247;  29  S.  C.  147;  96 
S.  C.  267.  As  to  the  failure  of  appellant  to  call  the  atten- 
tion of  the  presiding  Judge  to  the  conduct  and  remarks  of 
opposing  counsel:  81  S.  C.  24;  80  S.  C.  352.  As  to  excep- 
tions being  too  general:  41  S.  C.  118;  36  S.  C.  65. 

April  22,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justich; 
Gage. 

Action  for  tort  to  the  person;  recovery  for  an  unstated 
amount;  appeal  by  defendant. 

These  were  the  circumstances  of  the  transaction :  The 
plaintiff,  a  negro,  was  trucking  bales  of  cotton  linters  from 
freight  cars  to  an  elevator  in  a  cotton  mill;  the  bales,  four 
at  a  time,  w-ere  loaded  on  the  elevator,  and  thus  loaded  the 
elevator  was  then  hoisted  by  electric  power  to  a  second  floor 
above;  three  bales  had  been  put  on  the  elevator,  and  the 
plaintiff  trucked  the  fourth  bale  and  put  it  on;  as  the  ele- 
vator went  up  with  its  load,  a  bale  fell  off  it  onto  the  plaintiff 
and  sprained  his  left  ankle  and  his  right  knee,  and  chipped  a 
small  piece  of  bone  off  just  above  the  left  ankle.  The  appel- 
lant argued  four  exceptions  to  the  trial. 

The  plaintiff  testified,  against  objection,  that  his  master 
told  him  how  to  place  a  bale  on  the  elevator — "to  lean  it  to 
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keep  it  from  falling."     The  objection  to  the  testimony  was 
that  the  complaint  had  not  alleged  "any  such  negli- 

1  gence  as  that  against  the    mills,  that  they  had  told 
him  to  lean  it  against  the  walls.''     But  the  answer 

had  alleged  that  the  plaintiff  himself  was  negligent,  and  the 
testimony  tended  to  show  that  the  leaning  of  the  bale  was 
not  a  lack  of  care  on  the  plaintiff's  part.  The  testimony  was, 
therefore,  responsive  to  the  entire  pleadings. 

The  plaintiff's  counsel  did  put  to  the  witness.  Doling,  ques- 
tions calculated  to  extract  incompetent  and  irrelevant  testi- 
mony.    But  upon  objection  the  questions  were  withdrawn. 
It  is  true  that  sometimes  the  putting  of  such  a  ques- 

2  tion  might  work  the  same  mischief  as  the  answering 
of  it  would.     That,  however,  depends  upon  all  the 

circumstances  of  the  trial.  If  such  questions  should  be  per- 
sistently pressed  after  they  had  been  ruled  out,  and  with  the 
manifest  object  to  get  by  indirection  and  by  suggestion  that 
which  it  was  unlawful  to  prove  directly,  then  it  would  be 
good  ground  for  the  trial  Court  to  peremptorily  cut  short 
such  a  procedure,  or  to  set  a  verdict  aside.  The  record  does 
not  disclose  that  there  was  such  a  procedure  by  the  plaintiff's 
counsel  in  the  instant  case. 

The  charge  of  the  Court,  with  reference  to  the  duty  cast 

by  law  on  the  defendant,  was  not  fatally  wrong.     The  Court 

did  instruct  the  jury,  inter  alia,  that  the  master's  duty  was 

to  furnish  to  the  servant  safe  machinery  and  appli- 

3  ances  to  work  with,  and  to  see  that  they  were  kept 
in  repair.     The  criticism  of  the  appellant  is  that  the 

master  is  only  required  to  supply  reasonably  safe  machin- 
ery. That  is  true.  But  immediately  after  the  use  of  the 
words  remarked  upon  the  Court  said : 

*'If  the  master  fails  by  negligence  to  live  up  to  any  one  of 
those  duties  by  want  of  ordinary  care,  and  that  failure 
results  in  injury  to  another,  that  other  can  complain  of  it." 
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It  is  manifest,  therefore,  that  by  the  authority  cited  by  the 
appellant  (1  Labatt,  par.  25)  the  Court  made  the  failure  to 
exercise  ordinary  care  the  test  of  the  defendant's  liability. 

The  last  exception,  too,  is  without  merit.     There  was 

testimony  tending  to  prove  that  the  cables  of  the  elevator 

were  over  slack,  that  the  elevator  snatched  and  jerked,  that 

it  could  not  be  readily  stopped,  and  that  the  master's 

4       attention  had  been  called  to  these  circumstances,  and 

he  had  promised  to  remedy  them ;  and  the  master  did 

not  deny  that  he  had  promised  to  repair,  though  he  was  a 

witness.     It  is  true  this  testimony  of  the  plaintiff  was  denied, 

and  that  made  the  issue  for  a  jury. 

The  exceptions  are  all  overruled,  and  the  judgment  is 
affirmed. 

Messrs.  Justices  Hydrick^  Watts  and  Fraser  concur. 

Mr.  Chiee  Jutice  Gary  concurs  in  the  result. 


9934 

GRICE  ET  AL.  v.  ANDERSON  ET  AL, 
(96  S.  E.  22.) 

1.  Corporations — Powers  op  Directors — Ratification. — Where  direc- 
tors of  corporation  voted  to  suspend  payments  on  the  capital  stock, 
and  immediately  mailed  letters  containing  notice  of  such  action  to 
stoclcholders,  the  presumption  of  fact  being  that  the  letters  were 
received,  and  the  stockholders  having  failed  to  object,  the  acUon  of 
the  directors  was  ratified. 

2.  Limitation  of  Actions — Subscriptions  on  Corporate  Stock. — Where 
directors  voted  to  suspend  payments  on  corporate  stock,  a  cause  of 
action  in  favor  of  the  corporation  did  not  accrue  for  the  balance  due 
until  the  stockholders  ignored  a  demand  made  at  a  later  date,  within 

the  period  of  two  years,  and  the  action  was  not  barred. 

8.  Limitation  op  Actions — Subscriptions  on  Corporate  Stock. — Where 
installments  on  subscriptions  to  stock  in  amount  of  $1  a  month  per 
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share  were  suspended  by  directors,  and  suspension  ratified  by  stock- 
holders, and  receiver  thereafter  made  demand  for  balance  unpaid, 
which  was  ignored,  that  a  call  was  made  for  more  than  $1  a  month 
per  share  would  not  affect  issue  of  accrual  of  cause  of  action. 

4.  COEPORATIOKS SuBSCEnPTIOKS       ON       CORPORATE       StOCK "MoKETED 

Corporatiok'' — Exemption  From  Limitatioks. — In  view  of  Const., 
art  IX,  sec  18,  and  Civ.  Code  1912,  sec.  2784,  maldng  stocldiolders 
of  insolvent  corporation  individually  liable  tb  creditors  to  the  amount 
remaining  due  on  the  stoclc,  and  Code  Civ.  Proc.  1912,  sec  166, 
exempting  from  the  limitation  statutes  actions  against  stockholders 
of  a  moneyed  corporation  to  enforce  a  liability  created  by  law,  a 
suit  for  installments  yet  due  on  stock  of  a  corporation  organized  to 
buy  and  sell  real  estate,  bonds,  and  other  security,  to  borrow  money 
and  create  loans,  was  not  barred;  such  corporation  being  a  moneyed 
corporation,  since  a  "moneyed"  corporation  is  any  corporation  organ- 
ized with  the  intention  to  accumulate  wealth. 

Before  Bowman^  J.,  Charleston,  Spring  term,  1917. 
Reversed  and  remanded. 

Action  by  E.  P.  Grice  and  Arthur  R.  Young,  as  receivers 
of  the  Security  Real  Estate  &  Investment  Company,  against 
S.  Pickens  Anderson,  as  administrator  of  the  estate  of  R.  M. 
Anderson,  deceased,  and  others.  From  the  judgment  ren- 
dered, plaintiffs  appeal. 

Code  Civ.  Proc.  1912,  sec.  156,  referred  to  in  the  opinion, 
is  a  part  of  the  title  "Time  of  Commencing  Actions,"  and  is 
as  follows  : 

"This  title  shall  not  affect  actions  against  directors  or 
stockholders  of  a  moneyed  corporation,  or  banking  associa- 
tion, to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  law ;  but  such  actions  must  be  brought 
within  six  years  after  the  discovery  by  the  aggrieved  party 
of  the  facts  upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created,  unless  otherwise  provided  in  the 
law  under  which  such  corporation  is  organized." 

Mitchell  &  Smith  and  Miller,  Bissell  &  Miller,  for  appel- 
lants, cite :  As  to  whether  or  not  the  action  is  barred  hy  the 
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statute  of  limitations:  S.  C.  Const,  of  1895,  art.  IX,  sec.  IS 
and  sec.  2784,  vol.  I  of  the  Code  of  Laws  of  1912;  vo'.  T. 
Code  of  Laws  1912,  sec.  2837;  131  U.  S.  319;  135  U.  S. 
533 ;  101  U.  S.  205,  214;  20  Fed.  Rep.  674,  681 ;  103  U.  S. 
498;  Const.  1895,  art.  IX,  sec.  18  and  sec.  2784  of  the  Code 
of  Laws  1912;  A.  A.  1905  Stats.,, vol.  XXIV,  p.  842;  6  Rich. 
Eq.  227 ;  Stats.  1880,  vol.  XVII,  p.  284  as  amended  on  p. 
578  and  by  A.  A.  1883,  p.  471,  and  A.  A.  1885,  p.  76;  Am. 
and  Eng.  Encyc.  of  Law,  vol,  19,  p.  146;  Wood  on  Limita- 
tion of  Actions,  p.  2;  33  S.  C.  28  (p.  34)  ;  18  S.  C.  473,  481, 
485;  16  S.  C.  216,  217;  85  Ala.  401 ;  5  South  120;  48  Minn. 
174;  50  N.  W.  1117;  31  Am.  St.  Rep.  637;  15  L.  R.  A.  740; 
24  Mo.  App.  378;  15  Wkly.  Law  Bui.  164;  49  Ohio  St.  \ZS>; 
33  N.  E.  233 ;  208  111.  544 ;  70  N.  E.  725 ;  1 13  111.  App.  322 ; 
41  Wash.  663 ;  84  Pac.  598 ;  90  N.  W.  1086 ;  1 16  Wis.  155  r 
61  L.  R.  A.  918;  96  Am.  St.  Rep.  948;  modified  on  rehear- 
ing (1903) ;  94  N.  W.  171;  116  Wis.  155;61L.  R.  A.  1918: 
99  Am.  St.  Rep.  948;  24  S.  W.  1082;  46  P.  Super.  Ct.  40; 
216  Mass.  105;  103  N.  E.  288;  53  S.  C.  583;  27  S.  C.  Eq. 
(6  Rich.  Eq.)  227;  10  S.  C.  263,  267;  Code  of  Procedure, 
sec.  156;  27  Cyc.  823 ;  4  N.  Y.  442;  193  U.  S.  602;  101  Fed. 
75;  Fed.  Cases  No.  47;  103  Fed.  735;  108  Pac.  791 ;  80  S. 
W.  544,  533  (Tex.). 

Messrs.  Nathans  &  Sinkler,  Geo.  H.  Moffett  and  Ficken 
&  Erkmann,  for  respondents,  submit :  The  sole  question  in 
this  case  is  whether  the  liability  of  defendant  stockholders 
for  unpaid  portions  of  their  subscription  to  the  capital  stock 
is  barred  by  the  statute  of  limitations:  Code  of  Procedure, 
sees.  137-157;  27  S.  C.  Equity  222;  10  S.  C.  263;  Cook  on 
Corporations  (6th  Ed.),  sec.  195;  10  Cyc.  763;  S.  C.  Code 
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Appeal  from  a  formal  order  of  the  Circuit  Court,  which 
reversed  a  report  of  the  master  on  an  issue  of  law. 

There  are  four  exceptions,  but  there  is  but  one  question  to 
be  decided,  and  it  is  an  application  of  the  statute  of  limita- 
tions to  the  facts  of  the  case.     The  facts  are  these : 

There  was  organized  at  Charleston  in  1897  the  "Security 
Real  Estate  &  Investment  Company;"  the  "general  purpose 
of  the  corporation  and  the  nature  of  business  it  proposed  to 
do  was  to  buy,  sell,  mortgage  and  improve  real  estate,  deal  in 
negotiable  paper,  bonds,  stocks  and  other  securities;"  the 
capital  stock  was  to  be  $100,000,  divided  into  LOOO  shares 
of  the  par  value  of  $100  each,  "payable  in  monthly  install- 
ments of  $1  per  share;"  a  by-law  of  the  company  provided 
that  "the  first  installment  to  be  paid  by  the  subscribers  upon 
the  organization  of  the  company,  and  the  remaining  install- 
ments to  the  treasurer  of  the  company  on  or  before,  the  15th 
day  of  each  and  every  month."  When  as  much  as  $75  per 
share  had  thus  been  paid  on  the  capital  stock,  the  directors 
in  order  to  save  taxes  on  a  large  capital  stock  resolved  on 
March  26,  1903,  as  follows : 

"That  for  the  present,  and  until  future  written  notice  to 
stockholders,  monthly  dues  from  stockholders  be  postponed. 

"That  the  secretary  of  this  company  be  requested  to  notify 
stockholders  by  letter  that  after  March  dues  have  been  paid, 
further  monthly  dues  will  be  postponed  until  notice  of  the 
resumption  of  the  same  from  the  secretary  has  been  received 
by  them." 

Thereafter  no  further  payments  were  made  on  the  capital 
stock,  and  the  other  25  per  cent,  is  yet  due  to  be  paid,  unless 
bared  by  statute.  The  company  subsequently  went  into 
receiver's  hands,  and  the  receiver  was  demanding  the  pay- 
ment of  the  25  per  cent,  of  capital  stock  in  order  to  pay  the 
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company's  creditors.  The  board  of  directors  met  on  July 
28,  1913,  more  than  ten  years  after  their  action  first  above 
reported,  and  resolved  as  follows : 

"That  board  of  directors  call  for  the  tmpaid  subscriptions 
to  the  capital  stock  of  this  company,  payable  as  follows :  In 
five  (5)  equal  consecutive  installments  of  five  per  cent.  each. 
The  first  installment  payable  on  or  before  the  15th  day  of 
August,  1913,  and  the  ISth  day  of  each  month  thereafter, 
until  paid  in  full. 

**That  the  acting  secretary  and  treasurer  notify  each  and 
every  stockholder  by  August  1st  of  the  action  of  the  board." 

On  the  same  day,  July  28,  1913,  the  stockholders  met,  and 
resolved  as  follows : 

"That  the  unpaid  subscription  of  the  capital  stock  of  this 
company  be  called  for  by  the  acting  secretary  and  treasurer 
and  paid  in  five  equal  monthly  installments;  the  first  of 
which  to  be  paid  on  the  ISth  day  of  August,  1913,  and  the 
15th  day  of  each  month  thereafter  until  paid  in  full." 

The  defendant  stockholders  refused  payment,  and  when 
sued  by  the  receivers  for  the  unpaid  25  per  cent,  of  their  sub- 
scription they  pleaded  the  bar  of  the  statute,  and  that  is  the 
present  and  only  issue  to  be  decided.  The  appellants  have 
suggested  many  reasons  why  the  action  is  not  barred,  but  if 
there  be  one  good  reason,  that  is  sufficient.  The  respond- 
ents suggest  that  if  the  corporation  is  barred  to  sue,  then  the 
creditors  are  likewise  barred.  They  rely  on  5*.  C,  Mfg,  Co. 
V,  Bank,  6  Rich.  Eq.  227.  So  we  direct  inquiry  first  to  that 
issue.  Is  the  corporation  barred?  The  respondents  con- 
ceded at  the  hearing  that  if  the  directors  had  the  power  to 
pass  the  resolution  suspending  payments,  then  the  statute 
has  no  application  to  the  present  circumstances. 
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It  will,  we  doubt  not,  be  conceded  that  the  directors  will 
be  deemed  to  have  had  such  authority  if  the  stockholders 
after  the  directors'  action  was  made  known  to  them 
1       ratified  the  same,  and  upon  the  principle  that  a  sub- 
sequent ratification  is  equal  to  a  previous  command. 
It  is  manifest  from  the  circumstances  that  the  stokholders 
did  ratify  the  action  of  the  directors. 

The  proof  is  clear  that  immediate  written  notice  of  the 
directors'  action  was  sent  to  the  stockholders  by  letter;  so 
much  is  not  denied.  The  presumption  of  fact  is  that  the 
letters  were  received  by  the  stockholders  (they  did  not  deny 
it) ,  and  that  the  recipients  acquiesced  in  that  which  the  letters 
advised  them  of,  for  all  payments. on  stock  immediately 
ceased.  Such  concert  of  action  proceeded  from  a  common 
mind,  produced  by  a  common  cause.  The  master  thus  found 
the  facts,  and  the  Court  had  not  found  them  to  be  contrary, 
and  could  not.  Porter  v.  Strieker,  44  S.  C.  194,  21  S.  E. 
635.  So  that  issue  is  concluded  against  the  respondents, 
and  the  case  stands  as  if  the  stockholders  themselves  sus- 
pended payments  on  stock  on  July  28,  1913. 

Applying  the  law  to  these  facts,  a  cause  of  action  did  not 

then  accrue  to  the  corporation  against  the  stockholders  for 

the  failure  to  pay  another  installment  on  the  stock  dues 

until  the  call  of  July  28,  1913,  was  made  and  ignored, 

2,  3     and  that  was  within  two  years  before  action  was 

brought.     The  circumstances  that  the  call  of  July 

28,  1913,  was  for  more  than  $1  on  the  shares  per  month 

cannot  affect  the  present  issue. 

But  this  action  is  not  by  the  corporation  against  a  stock- 
holder ;  it  is  in  essence  and  in  name  plainly  by  the  very  words 
of  the  statute,  one  by  the  creditors  of  the  company  against 
the  stockholders  upon  a  liability  created  by  law  from 
4       the   stockholders   to   creditors   of   the   corporation. 
The  statute  declares :  "The  stockholders  of  all  insol- 
vent corporations  shall  be  individually  liable  to  the  creditors 
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thereof  *  *  *  to  the  extent  of  the  amount  remaining  due 
to  the  corporation  upon  the  stock  owned  by  them/* 

There  is  no  room  to  construe  this  language ;  it  is  definite. 
Const.,  art.  IX,  sec.  18;  Code  of  Laws,  sec.  2784.  The  case 
of  Mamifacturing  Co,  v.  Bank,  6  Rich.  Eq.  227,  cited  by  the 
respondent  to  show  that  the  plaintiff  stands  in  the  corpora- 
tion's shoes,  has,  therefore,  relevancy  to  the  present  issue. 

The  respondents  admitted  at  the  hearing  that  if  section 
156  of  the  Code  of  Procedure  is  applicable  to  the  instant 
case,  then  the  plaintiff's  action  is  not  barred.  And  they 
now  say  that  section  is  not  applicable  because  the  instant 
corporation  is  not  "nioneyed"  within  the  meaning  of  the 
words  of  that  section.  They  cite  no  authority  for  that  con- 
tention, and  we  are  of  opinion  that  it  is  not  sound.  Let 
section  156  be  reported. 

The  word  **moneyed"  used  by  the  statute  is  not  technical, 
and  it  is  generic  rather  than  specific.  Neither  the  Consti- 
tution nor  the  statutes,  so  far  as  we  can  ascertain,  have 
defined  "moneyed  corporation,"  or  have  used  it,  save  in 
sections  155  and  156  of  the  Code  of  Procedure.  Resort 
must  be  had,  therefore,  to  the  English  dictionary  to  ascertain 
the  meaning  of  the  word  "moneyed."  "Money,"  in  its 
restricted  sense,  means  a  piece  of  metal  stamped  and  issued 
by  the  State  as  a  medium  of  exchange;  in  its  wider  sense, 
the  word  means  "wealth."  Webster's  Dictionary.  A  cor- 
poration organized  with  intention  to  accumulate  wealth  is, 
therefore,  a  moneyed  corporation.  See  State  v.  Chance,  82 
Kan.  392,  108  Pac.  791,  20  Ann.  Cas.  134;  3  Words  and 
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stitution  and  the  statutes  create  the  HabiHty;  the  Code  of 
Procedure  suggests  the  method  by  which  to  enforce  it. 

It  is  apparent  that  section  156  was  enacted  primarily  to 
preserve  to  creditors  of  corporations  their  actions  against 
stockholders  of  all  corporations  wherein  a  liability  of  stock- 
holders was  created  by  law,  until  the  discovery  by  the  credi- 
tor of  the  facts  upon  which  the  liability  was  created.  It  is 
the  same  as  if  the  section  read  thus: 

This  title  shall  not  aflfect  actions  to  recover  a  liability  cre- 
ated by  law  against  *  *  *  stockholders  of  (such)  moneyed 
corporations  as  are  burdened  with  a  statutory  liability. 

The  qualifying  words  were  not  .so  much  ^'moneyed  cor- 
porations," but  first,  corporations  where  the  stockholder 
was  made  liable  by  law  to  creditors  of  the  corporation,  and, 
second,  such  corporations  of  a  moneyed  character  as  dis- 
tinguished from  these  corporations  not  organized  for  profit. 

The  respondents  suggest  that  the  del)tc)rs  are  not  bound 
except  by  a  new  promise  in  writing.     Section  157,  Code  of 
Procedure.     But  section   156,  by  the   initial   words  of  it» 
declares  that  section  157  and  the  whole  title  as  to  the  litn^ 
of  commencing  actions  shall  not  affect   an  action  against 
stockholders  on  a  liability  created  by  law.      See  Hawkins  "i^- 
Glenn,  131  U.  S.  332,  9  Sup.  Ct.  739,  33  L.  VA.  \»4.    V>ut 
niore  than  this,  upon  a  consideration  of  the  testimony  ^^  ^^ 
plain  that  the  instant  corporation  was  of   a  moneyed  cb^^' 
acter,  within  a  restricted  meaning  of  the  words  ol  the  st«^^' 
^t^-   By  the  constitution  and  by-laws   of    the  company  ^^^ 
object  is  thus  stated  : 

"Its  object  shall  be  to  buy  and  sell  real  estate,  ^Mjtt^^" 

and  other  securities,  to  lx)rrow  money  si*^-^ 
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And  by  its  charter  the  company's  business  was  defined 
thus: 

"The  general  purpose  of  the  corporation,  and  the  nature 
of  business  it  proposes  to  do,  is  to  buy,  sell,  mortgage  and 
improve  real  estate,  deal  in  negotiable  paper,  bonds,  stocks 
and  all  other  securities." 

If  a  corporation  shall  make  it  a  business  to  lend  money, 
to  borrow  money,  to  deal  in  negotiable  paper,  bonds,  stocks 
and  other  securities,  it  is  a  moneyed  corporation.  See  Piatt 
V.  Wilmont,  103  U.  S.  602,  24  Sup.  Ct.  542,  48  L.  Ed.  809. 
If,  moreover,  attention  be  directed  to  the  very  words  of 
section  156,  it  will  be  observed  that  it  refers  to  moneyed 
corporations  or  banking  associations,  and  the  preposition 
"or"  was  manifestly  intended  to  be  conjunctive,  rather  than 
disjunctive;  so  that  the  section  has  reference  to  other 
moneyed  corporations  than  banks,  for  banks  are  confessedly 
moneyed  corporations.  The  decision  of  these  issues  con- 
cludes the  case  against  the  respondents. 

Our  judgment  is,  that  the  order  of  the  Circuit  Court  be 
reversed,  and  the  cause  be  remanded  to  that  Court  for  such 
other  procedure  as  shall  be  necessary  to  carry  out  the  views 
we  have  expressed. 


9961 

BOWMAN  V.  HARBY. 

(96  S.  £.  144.) 

1.  Appeal  atxh  Euros — Order  Not  Appealable — Ordrr  Graktiko  New 
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of  the  Supreme  Court  in  making  up  the  case  for  appeal,  was  respon- 
sible for  the  order  of  the  trial  Judge  settling  the  case  for  appeal, 
which  required  defendant-appellant  to  print  the  entire  record  of 
the  trial  in  the  Circuit  Court,  in  violation  of  the  rules  of  the  Supreme 
Court,  the  order  settling  the  case  will  be  reversed,  and  defendant 
given  judgment  against  plaintiff  for  the  cost  of  printing  the  case  for 
appeal,  together  with  the  costs  and  disbursements  of  his  appeal  from 
the  order  settling  the  case. 

Before  Memminger^  J.,  Sumter,  Spring  term,  1917. 
Appeal  dismissed  with  costs  against  respondent. 

Action  by  W.  A.  Bowman  against  H.  J.  Harby.  From 
an  order  granting  plaintiff  new  trial  after  verdict  for  him, 
and  from  order  settling  the  case  for  appeal,  defendant 
appeals,  and  plaintiff  moves  to  dismiss  the  appeal  from  order 
granting  him  new  trial.  Appeal  from  the  order  granting 
new  trial  dismissed,  and  order  settling  the  case  on  appeal 
reversed,  and  case  remanded  for  a  new  trial. 

Messrs,  L.  D.  Jennings^  Lee  &  Moisc,  D,  W,  Robinson, 
R.  D,  Epps  and  A.  5*.  Harby,  for  appellant,  cite :  As  to  order 
granting  new  trial  being  appealable:  92  S.  C.  361 ;  64  S.  C. 
485;  106  S.  C.  517;  107  S.  C.  502;  93  S.  E.  187;  108  S.  C. 
486 ;  94  S.  E.  878.     As  to  the  merits  of  the  appeal  from  the 
order  granting  the  new  trial:  38  Cyc.  1901 ;  2  Ind.  App. 
293;  28  N.  E.  324;  66  N.  Y.  651 ;  7  Ore.  497;  1  Root  321 
(Com.)  ;  9  Ga.  543;  73  Ga.  55;  137  Ind.  519;  35  N.  E.  907; 
78  Mich.  399;  44  N.  W.  396;  7  S.  C.  316;  Wheat  225;  2 
Speer  395;  5  Rich.  186;  1  Bay  490;  137  Ind.  519;  35  N.  E 
907;  77  Ind.  14;  87  Mo.  App.  561;  10  Mass.  64;  1  Mass 
237;  7  Mass.  507;  149  Ind.  264;  49  N.  E.  33 ;  138  Ind.  252 
36  N.  E.  1094;  7  Tex.  584;  79  Wis.  383;  48  N.  W.  479 
60  Ga.  398;  1  Minn.  134;  27  Miss.  313;  18  Mo.  App.  459 
1  Nev.  253 ;  6  Kulp  (Pa.)  373 ;  38  Cyc.  1904;  88  S.  C.  197 
5  L.  R.  A.  (N.  S.)  578;  9  L.  R.  A.  (N.  S.)  411 ;  68  S.  C 
435 ;  97  S.  C.  386;  69  S.  C.  454;  80  S.  E.  497;  82  S.  C.  198, 
As  to  additional  grounds  suggested  by  respondent  in  sup- 
port of  the  order  granting  new  trial:  75  S.  C.  578;  104  S.  C. 
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29;  65  S.  C.  1 ;  72  S.  C.  350;  98  S.  C.  121 ;  98  S.  C.  289;  75 
S.  C.  128;  75  S.  C.  134;  75  S.  C.  203;  75  S.  C.  339;  81 
S.  C.  23 ;  79  S.  C.  120;  63  S.  C.  559;  L.  R.  A.  1915b,  pp.  1, 
et  seq.;  56  Amer.  St.  Rep.  659;  5  Amer.  St.  Rep.  63;  69 
Texas  353 ;  79  S.  C.  143 ;  89  S.  C.  471 ;  107  S.  C.  387;  100 
S.  C.  36;  43  S.  C.  94;  76  S.  C.  541 ;  26  S.  C.  116;  11  S.  C 
320;  14  S.  C.  411;  1  Greenleaf  on  Ev.,  16th  Ed.,  sec.  402. 
sec.  465a;  Jones  on  Evidence,  2d  Ed.,  sec.  847;  79  Mo.  330; 
10  Encyc.  PI.  and  Pr.,  pp.  284-5;  7  Me.  94;  43  S.  C.  211 ; 
85  S.  C.  366-7;  70  S.  C.  477-8;  74  S.  C.  12;  1  Greenleaf 
Ev.,  par.  462;  22  Mich.  220;  29  Mich.  173;  1  Greenleaf 
Ev.,  par.  463;  Roscoe  Cr.  Ev.  (5th  Ed.),  p.  183;  98  S.  C. 
123;  101  S.  C.  405;  104  S.  C.  29;  Wigmore  on  Evidence, 
vol.  II,  sees.  12,  59,  et  seq. 

Messrs.  John  H.  Clifton,  Purdy  &  Bland  and  H.  D.  Moise, 
for  respondent,  cite:  As  to  order  granting  new  trial  not 
being  appealable:  92  S.  C.  361;  106  S.  C.  214;  106  S.  C. 
512;  85  S.  C.  82;  77  S.  C.  325-326-327;  91  S.  C.  181;  93 
S.  C.  576;  91  S.  C.  37.  As  to  the  merits  of  the  order  grant- 
ing ncjv  trial:  74  S.  C.  8;  3  Jones  on  Evidence,  p.  1881,  sec. 
856;  Greenleaf  on  Evidence,  16th  Ed.,  vol.  I,  p.  592,  sec. 
462;  Idem.,  p.  596,  sec.  463;  40  Cyc,  pp.  2723.  2724,  2725, 
2732,  2733,  2734,  2754,  2755 ;  79  S.  C.  182;  4  Corpus  Juris., 
pp.  972-973-974;  143  App.  Div.  7;  127  N.  Y.  506;  14  Rich. 
113  (48  S:  C.  L.) ;  16  S.  C.  459;  65  S.  C.  242;  75  S.  C.  105; 
68  S.  C.  9;  1  Ed.  16  Am.  &  Eng.  Encyc.  of  Law  591 ;  40 
N.  Y.  551,  66,  313,  314;  104  S.  C.  16;  66  S.  C.  546;  66  S. 
C.  302;  40  N.  Y.  551 ;  47  L.  R.  A.  (N.  S.)  33. 

April  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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diet  for  the  plaintiflf  for  $1,569.53.  The  plaintiff  moved  for 
new  trial  on  numerous  grounds  set  out  in  the  record.  The 
trial  Judge  overruled  all  of  the  grounds  taken,  except  one, 
which  was  that  the  jury  did  not  understand  the  issues,  and 
were  not  able  to  analyze  the  testimony  so  as  to  ascertain  the 
truth,  and  apply  the  facts  to  the  law  as  declared  by  the  Court. 
Upon  that  ground,  a  new  trial  was  ordered.  The  trial  Judge 
clearly  indicates  in  his  order  granting  the  new  trial  that 
he  was  not  satisfied  with  the  verdict  for  the  reason  stated. 
He  says  "the  jury  did  not  comprehend  the  issues  submitted 
to  them,  and  so  the  verdict  is  no  intelligent  or  intelligible 
solution  of  the  controversy.*'  The  defendant  appealed  from 
the  order  granting  a  new  trial  and  plaintiff  moved  to  dis- 
miss the  appeal,  because  the  order  is  not  appealable. 

It  is  too  plain  for  discussion  that,  under  our  decisions,  the 

order  is  not  appealable,  because  the  new  trial  was  not  granted 

solely  upon  a  question  of  law,  but  involved  a  consid- 

1  eration  of  the  facts  and  the  conduct  of  the  trial. 
Therefore  the  motion  to  dismiss  the  appeal  must  be 

granted,  and  it  is  so  ordered. 

But  defendant  appealed  also  from  the  order  of  the  trial 

Judge  settling  the  case  for  appeal,  which  required  him  to  print 

the  entire  record,  in  the  trial  of  the  case  in  the  Circuit  Court 

in  violation  of  the  rules  of  this  Court.     For  this  the 

2  plaintiff  was  responsible  in  not  proceeding  according 
to  the  rules  of  this  Court  in  making  up  the  case  for 

appeal.  It  is,  therefore,  the  judgment  of  this  Court  that  the 
order  of  the  trial  Judge  settling  the  case  be  reversed,  and 
that  defendant  have  judgment  against  plaintiff  for  the  cost 
of  printing  the  "case"  for  appeal  to  this  Court,  together  with 
the  costs  and  disbursements  of  his  appeal  from  the  order 
settling  the  case. 

Reversed  and  remanded. 
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Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Gage  concur. 


Mr.  Justice  Fraser  did  not  sit. 


9973 
squire  v.  southern  ry.  CO. 

(96  S.  E.  152.) 

1.  Masivb  Ain)  Sebvam^t — Ikjuues  to  Sebvakt — Neouoekcb — Suffi- 
ciEKCY  OP  EviDEKCE. — In  Oil  actioii  against  a  railway  for  death  of  its 
servant  who  fell  from  a  walkway  on  a  coal  chute  to  a  platform  some 
14  feet  below,  evidence  held  not  to  warrant  a  reasonable  inference 
that  the  walkway  itself  was  in  such  lack  of  repair  as  to  suggest 
negligence  by  the  railroad. 

2.  Master  and  SiRVAirr — Injueies  to  Servant — Questions  foe  Juet. — 
In  such  action,  whether  coal  falling  out  of  the  bottom  of  a  car  and 
striking  ties  on  its  way  between  them  to  the  platform  below  was 
likely  to  rebound  onto  the  walkway  and  strike  the  servant,  and 
whether  the  walkway  should  have  been  protected  by  a  rail  or  other 
device  to  secure  employees  from  the  force  of  the  rebounding  coal 
and  a  consequent  fall,  h^ld  for  the  jury. 

8.  Master  and  Servant — Injuries  to  Sbrvant — Sufficiency  of  Pro- 
tection— Question  op  Fact. — In  such  action,  whether  the  way  of 
escape  from  a  fall  for  the  servant,  contemplated  by  the  railroad, 
that  he  should  hold  to  the  ties  or  hold  to  a  small  curve  handhold, 
was  a  reasonably  sufficient  way  of  escape,  held  an  issue  of  fact. 

4.  Master  and  Servant — Safe  Place  to  Work — Custom. — That  a  rail- 
road^s  witnesses  had  never  seen  in  a  wide  experience  handrails  on 
a  walkway  to  protect  an  operator  was  not  conclusive  of  the  rail- 
road's duty  to  furnish  or  not  to  furnish  such  handrails  for  the  pro- 
tection of  its  servant. 

5.  Master  and  Servant — Injuries  to  Servant — Mode  of  Accident — 
Question  for  Jury. — In  an  action  against  a  railroad  for  death  of  its 

J.       •_         _         ^_ll        * 11 1        .I...1..         l..l.L^_       A,L^ 
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ant,  killed  in  the  cause  of  his  employment,  are  fixed  by  the  laws  of 
the  State  or  by  the  laws  of  Congress,  depending  on  which  service. 
State  or  interstate,  the  servant  was  in  at  the  instant  of  his  killing. 

7.  Master  and  Servaitt — Intebstate  Commerce — Enoagemekt  In — 
Question  for  Jury. — In  an  action  against  a  railroad  for  death  of 
its  servant  in  a  fall,  whether  the  servant,  at  the  instant  of  his  kill- 
ing, was  engaged  in  interstate  commerce,  hfld  for  the  jury  under 
the  evidence. 

8.  Master  and  Servant — Injttries  to  Servant — iNBrmucnoN — Inter- 
state Commerce. — In  such  action,  after  submission  of  the  issue  to 
them,  the  jury  should  have  been  charged  about  the  different  duties 
and  liabilities  of  the  railroad  arising  under  the  two  laws.  State  and 
Federal,  whichever  was  applicable. 

Before    Sease^    J.,    Orangeburg,    Spring    term,    1917. 

Reversed. 

Action  by  Ellen  Squire,  as  administratrix  of  the  estate  of 
William  Squire,  deceased,  against  the  Southern  Railway 
Company.     From  judgment  for  plaintiff,  defendant  appeals. 

Messrs.  Raysor  &  Summers,  for  appellant,  cite:  As  to 
error  in  permitting  plaintiff  to  amend  her  complaint  at  the 
trial:  80  S.  C.  217;  Code  of  Procedure,  sec.  194;  50  S.  C. 
398;  27  S.  E.  873;  64  S.  C.  491;  42  S.  E.  427;  70  S.  C. 
270;  49  S.  E.  863;  75  S.  C.  350;  74  S.  C.  236,  244;  54  S.  E. 
375.  As  to  refusal  of  Judge  to  direct  a  verdict  for  defend- 
ant: 90  S.  C.  40 ;  66  S.  C.  256 ;  57  S.  C.  433 ;  179  U.  S.  663 ; 
158  Pac.  977 ;  233  Fed.  31 ;  158  Pac.  977,  The  action  should 
have  been  brought  and  tried  under  the  Federal  Employers' 
Liability  Act:  37  Sup.  Ct.  R.  4;  233  U.  S.  473;  34  S.  Ct.  R. 
646;  238  U.  S.  473;  34  S.  Ct.  R.  646;  238  U.  S.  260,  263; 
35  Sup.  Ct.  R.  780;  241  U.  S.  177;  36  S.  Ct.  517;  146  Pac. 
1097;  64  Oregon  597;  131  Pac.  507;  129  Pac.  151;  46  L. 
R.  A.  (N.  S.)  1121 ;  203  Fed.  956;  37  S.  Ct.  4;  37  Supt.  Ct. 
246;  100  S.  C.  294;  37  S.  Ct.  R.  356-7;  37  S.  Ct.  703;  37 
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S.  VV.  128;  146  Ky.  240;  160  S.  W.  945;  159  Ky.  718;  169 
S.  W.  471;  164  S.  W.  857;  206  Fed.  868;  91  Atl.  650 
(Conn.  1914). 

Messrs,  Adam  H,  Moss  and  W,  Claude  Martin,  for 
respondent,  cite:  As  to  allowance  of  amendment  to  com- 
plaint: 241  U.  S.  477;  36  Sup.  Ct.  Rep.  517;  101  S.  C.  105; 
226  U.  S.  570;  86  S.  C.  98.  As  to  prima  facie  evidence  of 
negligence:  101  S.  C.  83;  61  S.  C.  488;  72  S.  C.  411;  75 
S.  C.  305.  As  to  knowledge  by  employee  of  the  unsafe  con- 
dition of  any  machinery,  ways  or  appliances:  66  S.  C.  317; 
101  S.  C.  84.  As  to  this  case  coming  within  the  State  law 
and  not  under  the  Federal  Employers'  Liability  Act:  36 
Sup.  Ct.  Rep.  517;  37  Sup.  Ct.  Rep.  515;  Advance  Sheets, 
Sup.  Ct,  July  1st,  1917,  515 ;  37  Sup.  Ct.  Rep.  116;  Advance 
Sheets,  Sup.  Ct.  Rep.,  February  1,  1917,  118;  101  S.  C.  108. 
As  to  the  charge  of  the  trial  Judge  that  "The  facts  show  that 
this  is  a  case  under  the  State  statute,  known  as  Lord  Camp- 
belVs  Act:''  100  S.  C.  297;  37  Sup.  Rep.  117. 

May  21,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  for  tort  to  the  person ;  verdict  for  the  plaintiff  for 
$1 ,000  actual  damages ;  appeal  by  the  defendant. 

There  are  1 1  exceptions,  but  the  appellant  has  with  great 
good  sense  reduced  them  in  the  brief  to  three  issues.  They 
are  these :  ( 1 )  The  Court  ought  to  have  directed  a  verdict 
for  the  defendant,  for  the  reason  that  there  is  no  evidence  as 
to  how  the  deceased  came  to  his  death,  and  there  is,  there- 
fore, no  proof  of  negligence.  (2)  The  defendant's  liability 
was  fixed  by  act  of  Congress,  and  not  by  statute  of  the  legis- 
lature. (3)  The  Court  should,  therefore,  have  left  it  to 
the  jury  under  proper  instructions  to  find  the  fact  whether  at 
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the  instant  of  decedent's  death  he  was  engaged  in  interstate 
commerce;  and  the  Court  should  then  have  appHed  the  law 
of  Congress  or  legislature  according  to  the  jury's  finding  of 
the  fact.  These  are  the  circumstances  of  the  case  about 
which  there  is  no  dispute. 

A  negro  named  William  Squire  was  a  laborer  for  the 
Southern  Railway.  He  was  25  or  26  years  old.  At  the 
time  in  question  he  was  on  the  night  shift  working  at  a 
coal  chute  in  Branch ville.  At  the  instant  time,  arotmd  6 
o'clock  p.  m.  in  July,  1916,  the  deceased  was  opening  the 
bottom  of  a  flat  bottom  steel  car  loaded  with  coal  to  loose 
the  coal  from  the  car  onto  a  platform  some  14  feet  below. 
The  car  was  mounted  on  a  trestle  above  the  platform.  In 
order  to  open  the  bottom  of  the  car  by  turning  a  ratchet  on 
the  outside  of  the  car  the  operator  stands  on  a  walkway  20 
inches  wide,  built  along  the  end  of  the  ties  and  parallel  to 
the  rails,  and  that  walkway  had  no  rail  around  it.  While 
engaged  in  that  business  the  operator  fell  from  the  walkway 
down  onto  the  platform  some  14  feet  below  the  walkway 
and  suflfered  the  fracture  of  his  skull  and  the  dislocation  of 
his  neck,  which  instantly  killed  him.  An  intelligent  expert 
witness  for  the  defendant  thus  described  the  method  by 
which  the  car  was  unloaded : 

**I  am  to  some  extent  acquainted  with  the  steel  coal  cars. 
These  heavy  steel  cars  carry  100,000  pounds.  There  is  a 
shaft  there  that  runs  throungh  the  car.  There  is  a  latch  that 
has  a  little  lever  on  it.  You  knock  that  out.  You  hit  it 
with  a  hammer  or  a  bar  and  knock  it  loose,  and  that  lets  the 
doors  drop,  and  the  coal  falls  through  the  doors  and  hits 
between  the  rails.  The  tendency  would  be  for  it  to  drop 
right  through  between  the  stringers.  The  coal  has  to  drop 
in  between  them.  There  are  openings  between  the  crossties 
so  that  the  coal  will  not  lodge  there.  If  they  were  using 
hopper  cars,  the  man  who  opened  the  doors  could  stand  back 
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behind  the  door  on  the  gangway  and  the  coal  could  not  get 
to  him/' 

We  come  now  to  appellant's  first  point  before  stated. 

The  evidence  does  not  warrant  a  reasonable  inference 

that  the  walkway — that  is  to  say,  the  20-inch  way — itself 

was  in  such  lack  of  repair  as  to  suggest  negligence 

1  by  the  defendant.     A  witness  for  the  plaintiff  tes- 
tified "there  was  nothing  wrong  about  the  condition 

of  the  walkway;  they  were  all  right." 

The  testimony  does,  however,  make  these  issues:   (1) 

Was  coal  falling  out  of  the  bottom  of  the  car  and  striking 

the  ties  on  its  way  betwixt  them  to  the  platform  below, 

likely  to  rebound  onto  the  walkway  and  strike  the 

2  operator?     And    (2)    ought  the  walkway  to  have 
been  protected  by  a  rail  or  other  device  to  secure  the 

operators  from  the  force  of  such  probable  rebounding  coal 
and  a  consequent  fall  off  the  walkway  ?  Several  witnesses 
for  the  plaintiff  testified  that  coal  habitually  rebounded  onto 
the  walkway.  The  master  carpenter  for  the  defendant, 
referring  to  the  falling  coal,  testified : 

"Most  of  it  goes  between  the  stringers.  Some  little  por- 
tion might  go  out  on  the  side;  usually  not  much  of  it.  If 
you  were  right  there  where  it  fell  and  it  hit  you,  it  might 
hurt  you,  but  you  don't  have  to  be  there." 

Mr.  Wassum,  superintendent  of  the  defendant,  testified 
that  the  hopper  bottomed  cars,  unloaded  at  the  same  place, 
may  throw  coal  out  on  the  walkway.  Mr.  Heaton,  car 
inspector,  referring  to  the  falling  coal,  testified : 
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for  the  defendant,  testified,  "the  employees  could  hold  on 
the  ties."     Mr.  Maxwell,  for  the  defendant,  testified  that : 

"On  the  lower  part  of  a  steel  car  there  is  a  portion  of  the 
girder  that  drops  below  the  bottom  with  a  little  ctirve  that 
comes  under  it  that  extends  for  the  full  length  of  the  car." 

The  defendant,  therefore,  in  the  event  of  accident  had 
contemplated  a  way  of  escape  for  the  operator;  that 

3  it  to  say,  by  holding  to  the  ties,  or  by  holding  to  the 
little  curve  handhold.     Whether  that  was  a  reason- 
ably sufficient  way  of  escape  makes  an  issue  of  fact. 

It  is  true  all  the  witnesses  for  the  defendant  testified  with- 
out reserve  that  they  had  never  seen  in  a  wide  experi- 

4  ence  hand  rails  on  a  walkway  to  protect  an  operator. 
Yet  that  is  not  conclusive  of  the  defendant's  duty. 

Sturdyznn  v.  Railroad,  98  S.  C.  125,  82  S.  E.  275. 

Whether  the  respondent  fell  while  undoing  the  ratchet, 
and  because  hit  by  falling  coal,  depended  upon  all  the  cir- 
cumstances of  the  case.     No  witness  saw  him  hit,  and  no 
witness  saw  him  fall;  but  the  circumstances  were 

5  sufficient  to  go  to  the  jury  and  help  it  to  a  conclusion 
thereabout.     Thornton  v.  Seaboard,  98  S.  C.  379, 

82  S.  E.  433 ;  Padgett  v.  Seaboard,  99  S.  C.  364,  83  S.  E. 
633. 

The  next  point  involves  that  often  shadowy  issue  whether 
or  not  at  the  instant  of  his  hurt  the  deceased  was  employed 
about  interstate  commerce.     As  before  stated,  the 
6-8     admitted  fact  is  that  Squire  at  the  instant  of  his  fall 
was  unloading  coal  from  a  Tennessee  car  onto  a  plat- 
form in  South  Carolina  for  the  future  use  by  the  engines 
of  the  defendant,  some  State  and  some  interstate. 

The  appellant  contends :  ( 1 )  That  in  the  act  of  unloading 
Squire  was  engaged  in  interstate  commerce;  and  (2)  that, 
furthermore.  Squire's  purpose  was  next  and  within  a  few 
hours  to  load  the  coal  so  felled  on  the  platform  onto  inter- 
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State  engines,  and  that  such  act  of  Squire  in  unloading  was 
so  closely  related  to  his  purpose  to  subsequently  reload  as  to 
constitute  his  act  done  as  a  part  of  his  act  purposed  to  lie 
rlone  thereafter.  On  the  second  issue  it  is  admitted  by 
resjx^ndent's  counsel  that : 

**Some  tim^  during  the  night  of  the  16th,  if  he  had  not 
l^een  killed  that  afternoon,  Squire  would  have  used  this  coal 
to  coal  the  many  locomotives  of  the  defendant  which  pass 
through  Branchville.  Two  of  these  locomotives  were 
engaged  in  interstate  commerce." 

We  are  of  the  opinion  that  the  Court  was  not  warranted 
to  instruct  the  jur}'  that  the  transaction  was  to  be  governed 
exclusively  by  the  laws  of  the  State.  The  rights  of  the 
parties  are  fixed  by  the  laws  of  the  State  or  by  the  laws  of 
Congress,  as  depends  upon  which  service  Squire  was  in  at 
the  instant  of  his  killing;  and  that  issue  of  fact  ought  to 
have  at  least  been  submitted  to  the  jury,  and  the  jury  ought 
then  to  have  been  charged  about  the  differing  duties  and 
liabilities  arising  under  the  two  laws.  L,  &  N.  R.  R,  v. 
Parker,  242  U.  S.  14,  37  Sup.  Ct.  4,  61  L.  Ed.  119;  Cook  v. 
So.  R.  /?.,  96  S.  E.  148;  Fayssoux  v,  S,  A.  L.,  96  S.  E.  150 

The  judgment  is  reversed,  and  a  new  trial  is  ordered. 


9926 

STATE  V.  DANHAUER. 
(96  S.  E.  98.) 
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Statement : 

Carl  Dannhauer,  having  pleaded  guilty  to  indictment 
charging  unlawful  storing  of  alcoholic  liquor,  and  having 
received  sentence  of  which  six  months  was  suspended  on 
condition,  was  required  to  show  cause  why  suspended  sen- 
tence should  not  become  effective.  From  order  that  sus- 
pended sentence  become  effective,  he  appeals.  Appeal  dis- 
missed, and  order  staying  execution  of  sentence  revoked. 

I 
Mr.  Solicitor  Stoney,  for  motion  to  dismiss  appeal,  cites : 

As  to  the  constitutionality  of  the  Court  of  General  Sessions 
for  Charleston  county:  Cooley  on  Constitutional  Limitations 
(4th  Ed.),  pp.  194-198-199;  Constitution  of  South  Caro- 
lina (1895),  art.  VI,  sec.  2;  Cooley  on  Constitutional  Limi- 
tations (4th  Ed.),  pp.  227,  220;  Constitution  of  South 
Carolina  (1895),  art.  V,  sec.  13.  As  to  an  order  making 
the  tenns  of  a  suspended  sentence  operative  not  being 
appealable:  87  S.  C.  466,  473;  1  Strob.  347;  32  S.  C.  14;  61 
S.  C.  22;58S.  C.  564. 

Messrs.  Logan  &r  Grace,  contra. 

March  11,  1918. 

The  opinon  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

At  the  September  term,  1915,  of  the  Court  of  General 
Sessions  for  Charleston,  appellant  pleaded  guilty  to  an 
indictment  which  charged  him  with  unlawfully  storing  alco- 
holic liquors.  The  presiding  Judge  sentenced  him  to  8 
months  imprisonment,  but  suspended  6  months  of  the  sen- 
tence on  condition  that  he  pay  a  fine  of  $100  and  refrain 
from  further  violations  of  the  liquor  laws.  He  accepted 
the  condition  and  paid  the  fine. 

At  the  February  term,  1917,  upon  affidavit  showing  that 
the  condition  had  been  violated,  a  rule  was  issued,  requiring 
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him  to  show  cause  why  the  suspended  sentence  should  not 
become  effective.  For  a  first  cause  he  filed  a  plea  to  juris- 
diction of  the  Court,  alleging  that  the  act  of  1916  (26  Stat. 
688),  which  divides  the  State  into  14  Judicial  Circuits,  is 
unconstitutional,  because  the  Ninth  Circuit  contains  only 
o;ie  county  (Charleston),  and,  therefore,  no  change  of  venue 
could  be  had,  if  asked  for,  "to  a  county  in  the  same  Judicial 
Circuit,"  as  provided  by  section  2  of  article  VI  of  the 
Constitution.  The  plea  was  overruled.  Appellant  then 
answered  the  rule,  and  denied  that  he  had  violated  the  con- 
dition of  suspension.  After  hearing  the  testimony,  the 
Court  found  that  he  had  violated  the  condition,  and  ordered 
that  the  suspended  sentence  become  effective.  Notice  of 
appeal  was  given  and  the  Court  was  asked  to  stay  execution 
pending  appeal.  The  request  was  refused,  but  appellant 
was  allowed  48  hours  within  which  to  apply  to  the  Supreme 
Court  for  relief.  As  the  Supreme  Court  was  not  then  in 
session,  appellant  applied  to  Mr.  Justice  Watts,  who  very 
properly  granted  an  order  of  supersedeas,  which  provided 
that  the  solicitor  might  move  before  him,  or  the  Supreme 
Court  when  in  session,  to  vacate  it.  The  appeal  was  per- 
fected and  the  case  was  docketed  at  the  last  October  term 
for  hearing,  when  the  solicitor  moved,  on  the  record,  to  dis- 
miss the  appeal  and  revoke  the  order  of  supersedeas. 

As  the  sole  ground  of  the  appeal,  to  wit,  that  the  Circuit 
Court  had  no  jurisdiction  for  the  reason  stated,  has  been 
decided  against  appellant  {State  v,  Mappus,  107  S.  C.  345, 
92  S.  E.  1053),  and  as  the  order  of  supersedeas  has  served 
its  purpose,  there  is  no  reason  why  the  motion  should  not 
be  granted.  It  is,  therefore,  ordered  that  the  appeal  be  dis- 
missed, and  the  order  of  Mr.  Justice  Watts,  staying  the  exe- 
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STATE  V.  JORDAN  ET  AL, 

(96  S.  £.  22.) 

HoMicniB  —  MiSLEADiKO  lN8Tmi7CTioN8  —  Sblf-Defck8e — Retseat. — In  a 
prosecution  for  assault  with  intent  to  Idll,  the  instruction,  on  self- 
defense,  that  'if  you  are  not  on  your  own  premises  and  are  assaulted 
•  *  •  you  must  run,  if  by  running  you  will  not  probably  increase 
your  danger;"  that  *'when  a  man  is  on  his  own  premises,  he  docs  not 
have  to  flee,"  but  '^ay  stand  his  ground,"  and  that  if  defendants 
were  on  their  own  land,  they  did  not  have  to  run,  was  misleading, 
since  the  words  "retreat"  and  "retreating"  were  those  proper  to  be 
employed,  not  meaning  the  same  as  "run"  and  "running." 

Before  Prince,  J.,  Kershaw,  Fall  term,  1917.     Reversed. 

Joel  Jordan  and  others  were  convicted  of  assault  and  bat- 
tery with  intent  to  kill,  and  they  appeal. 

Mr,  £.  D,  Blakeney,  for  appellant. 

Mr,  Solicitor  Cobb,  for  State-respondent. 

June  24,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

The  defendants-appellants  were  tried  before  his  Honor. 
Judge  Prince,  and  a  jury,  at  the  November  term,  1917,  of 
General  Sessions  for  Kershaw  county,  charged  with  assault 
and  battery  of  a  high  and  aggravated  nature,  with  intent  to 
Icill.  The  defendants  were  convicted,  with  recommendation 
to  mercy,  and  duly  sentenced.  After  sentence  they  appealed, 
and  by  two  exceptions  seek  reversal. 

The  exceptions  are :  ( 1 )  That  his  Honor  erred  in  charg- 
ing the  jury  as  follows:  "But  when  a  man  is  on  his  own 
premises  the  law  does  not  enforce  that  obligation  on  him.*' 
•''If  you  are  not  on  your  own  premises,  and  are  assaulted  by 
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an  adversary,  you  have  the  right — if  you  are  not  on  your 
own  premises  you  must  run,  if  by  running  you  will  not  prob- 
ably increase  your  danger/'  "You  must  avoid  it  if  you  can 
with  reasonable  safety  to  yourself,  but  when  a  man  is  on  his 
premises  he  does  not  have  to  flee ;  he  may  stand  his  ground." 
"So  in  this  case,  if  you  find  that  the  defendants  were  on 
their  land,  then  they  did  not  have  to  run" — the  error  con- 
sisting in  the  use  of  the  words  "run"  and  "running," 
whereas,  his  Honor  should  have  used  the  words  "retreat" 
and  "retreating,"  for  that  the  use  of  the  words  "run"  and 
"running"  convey  a  meaning  different  from  the  words 
"retreat"  and  "retreating;"  the  latter  expressions  being  well 
recognized  as  the  proper  legal  phrases.  (2)  That  by  the  use 
of  the  words  "run"  and  "running,"  instead  of  the  words 
"retreat"  and  "retreating,"  the  jury  were  misled  by  his 
Honor  as  to  the  defendant's  rights  under  the  circumstances. 
The  exceptions  must  be  sustained.  The  charge  was  mis- 
leading to  the  jury,  who  act  upon  the  law  as  defined  by  the 
trial  Judge.  There  can  be  no  doubt  that  the  word  "run"  is 
accepted  as  being  entirely  different  in  meaning  from  the 
word  "retreat,"  when  applied  to  the  required  conduct  of  one 
claiming  to  act  in  self-defense.  In  the  case  of  State  v. 
Thomas,  103  S.  C.  321,  88  S.  E.  20,  Justice  Fraser  says: 

"One  accused  of  homicide  need  not  satisfy  the  jury  that 
he  had  no  way  of  escape  except  to  kill  deceased,  but  only 
that  no  other  way  of  escape  would  have  appeared  to  a  man 
of  ordinary  prudence  and  firmness." 

Judgment  reversed,  and  new  trial  granted. 
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STATE  V.  BRADLEV^. 
(96  S.  E.  142.) 

1.  Statute — Subjects    and    Titles — Ixtoxicatino    I^iquor. — Provisions 

of  Act  Feb.  20,  1915  (29  St.  at  Large,  p.  141),  sec.  6,  making  it 
unlawful  for  intoxicating  liquors  to  be  kept  in  any  place  of  busi- 
ness or  clubroom  or  house,  and  allowing  liquors  permitted  to  be 
imported  to  be  kept  in  the  private  home  of  the  person  ordering 
them,  are  suflSciently  germane  to  the  act  to  be  within  its  title  of 
"An  Act  to  regulate  the  shipment  of  spirituous,  vinous,  fermented 

or  malt  liquors  into  the  State." 

2.  Intoxicating  Liquors — Illegal  Possession — EvroENCE. — Admissibil- 
ity.— In  prosecution  for  having  unlawful  possession  of  intoxicating 
liquors,  the  agent  of  the  express  company  could  testify  as  to  the 
idates  on,  and  amounts  in,  which  accused  received  liquors. 

8.  Intoxicating  Liquors — Illegal  Possession — Question  for  Jury. — 
In  such  prosecution,  held  jury  question  whether  accused  received 
whiskey  by  express  and  used  it  unlawfully  in  her  restaurant,  or 
whether  it  had  been  given  her  and  was  being  kept  temporarily  in 
the  restaurant  until  she  could  take  it  home. 

4.  Intoxicating  Liquors — Unlawful  Possession — Statutes — Construc- 
tion.— Since  Act  Feb.  20,  1915,  absolutely  prohibits  keeping  intoxi- 
cating liquors,  a  further  reference  in  section  6  thereof  to  liquors 
allowed  to  be  imported  does,  not  modify  the  previous  prohibition, 
and  it  is  immaterial  whether  the  liquors  unlawfully  kept  are 
imported. 

5.  Criminal  Law — Judicial  Notice — Intoxicating  Liquobs. — It  being 
a  matter  of  common  knowledge  that  whiskey  is  an  intoxicating 
liquor,  and  that  liquors  containing  no  more  than  1  per  cent,  of  alco- 
hol are  not  intoxicating,  it  need  not  be  shown  that  the  whiskey 
found  in  defendant's  placie  of  business  contained  more  than  1  per 
cent,  of  alcohol  in  order  to  secure  conviction  under  Act  Feb.  20, 
1916. 

6.  Criminal  Law — Appeal — Harmless  Error — Instruction. — In  prose- 
cution under  Act  Feb.  20,  1915,  sec.  6,  for  keeping  liquor  in  a  place 
of  business,  instruction  that  if  defendant  had  liquor  stored  which  was 
imported,  she  was  guilty,  though  erroneous  in  part,  was  harmless,, 
because  too  favorable  to  defendant. 

7.  Intoxicating  Liquors — Illegal  Possession — Elements  of  Offense. — 
"Storing." — If  accused  had  liquor  in  her  restaurant,  merely  keeping^ 
it  there  until  she  should  go  home  in  order  to  give  it  to  her  sick 
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mother,  she  was  not  guilty  of  storing  liquor  under  Act  Feb.  20,  1915, 
since  ''storing^  is  the  act  of  laying  away  against  a  future  time,  and 
involves  the  idea  of  continuity  or  habit. 

Before  Rice,  J.,  Aiken,  Summer  term,  1917.     Reversed. 

Josephine  Bradley  was  convicted  of  violating  the  act  to 
regulate  shipment  of  intoxicating  liquors  into  the  State,  and 
she  appeals. 

Mr,  /.  O.  Patterson,  Jr,,  for  appellant,  cites :  As  to  uncon- 
stitutionality of  the  act  of  1915,  regulating  the  shipment  of 
spirituous,  vinous,  fermented  or  malt  liquors  or  beverages 
into  this  State:  Art.  VIII,  sec.  11  of  the  Constitution  of 
South  Carolina,  1895,  and  art.  Ill,  section  17  of  same  instru- 
ment. As  to  failure  of  the  presiding  Judge  in  not  charging 
defendant's  request,  to  wit:  '* Storing  is  an  act  of  laying 
away  or  furnishing  against  a  future  time.  Keeping  posses- 
sion of  a  thing  is  to  have  it  habitually  on  hand.  The  offense 
of  storing  and  keeping  in  possession  contraband  liquor 
involves  the  idea  of  continuity  or  habit:"  89  S.  C.  132;  63 
S.  C.  103.  As  to  failure  of  presiding  Judge  to  charge 
defendant's  second  request:  ''That  the  act  of  ipop  (26  Stat- 
ute, page  60)  construed  to  mean  it  would  be  a  misdemeanor 
to  keep  in  possession  liquor  which  has  been  unlawfully 
obtained,  or  to  keep  in  possession  for  sale  or  some  unlawful 
use,  liquor  lawfully  obtained,  but  not  to  forbid  keeping  in 
possession  for  a  lawful  purpose^  liquor  lawfully  obtained:" 
S7  S.  C.  442. 

Mr.  Solicitor  Gunter,  for  the  State-respondent,  cites :  As 
to  the  constitutionality  of  the  act  of  191 5: 106  S.  C.  102;  80 
S.  C.  334. 

March  19,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 
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Defendant  appeals  from  sentence  on  conviction  for  viola- 
tion of  section  5  of  the  act  of  1915  (29  Stat.  140)  entitled: 

"An  act  to  regulate  the  shipment  of  spirituous,  vinous,  fer- 
mented or  malt  liquors  or  beverages  into  this  State,  and  to 
provide  penalties  for  the  violation  of  this  act.'' 

Section  5  reads : 

"It  shall  be  unlawful  for  any  intoxicating  liquors  or  bever- 
ages to  be  stored  or  kept  in  any  place  of  business  or  club- 
room  or  house  in  this  State,  whether  for  personal  use  or 
otherwise,  and  the  liquors  or  beverages  herein  allowed  to  be 
imported,  if  stored,  must  be  stored  in  the  home  or  private 
room  of  the  person  or  persons  so  ordering." 

Defendant  demurred  to  the  indictment  on  eight  grounds, 
alleging  that  the  act  violates  as  many  provisions  of  the  State 
and  Federal  Constitutions.  The  demurrer  was  overruled, 
and  the  grounds  thereof  have  been  renewed  by  the  excep- 
tions. Only  one  of  these  grounds  requires  decision,  since 
all  the  others  were  considered  and  decided  adversely  to  the 
contention  of  appellant  in  Brennen  v.  Southern  Express  Co., 
106  S.  C.  102,  90  S.  E.  402. 

The  ground  of  demurrer  which  was  not  considered  in  that 
case  is  that  the  act  violates  that  provision  of  the  State  Con- 
stitution (article  III,  section  17)  which  provides  that  every 

act  shall  relate  to  but  one  subject,  which  shall  be 
1       expressed  in  the  title.     It  is  too  plain  to  admit  of 

doubt,  or  to  require  discussion,  that  the  provisions 
of  the  act  are  germane  to  the  subject  expressed  in  the  title 
thereof.  That  is  all  that  is  necessary,  as  will  be  seen  by 
reference  to  any  one  of  the  many  decisions  of  this  Court  on 
that  subject.  The  undisputed  evidence  shows  that  defend- 
ant kept  a  restaurant  in  which  the  officers  of  the  law  who 
searched  her  place,  on  May  20,  1916,  found  some  whiskey 
in  a  pitcher  on  a  table,  and  some  in  a  glass  in  a  safe. 
Defendant  admitted  these  facts,  but  testified  that  the  whiskey 
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was  given  to  her  for  her  sick  mother  by  a  guest  of  the  restau- 
rant, who  had  taken  a  drink  of  whiskey  out  of  the  glass 
found  in  the  safe.  She  also  admitted  that  she  had  received 
by  express  one  gallon  of  whiskey  on  April  27th,  and  one  gal- 
lon on  May  15.  The  agent  of  the  express  company  testified 
that  she  received  one  gallon  of  whiskey  on  May  16th,  possi- 
bly the  same  shipment  that  she  testified  to  as  of  the  15th. 

Defendant  excepts  to  the  ruling  admitting  the  testimony  of 
the  agent  of  the  express  company,  on  the  ground  that  it  was 
prejudicial,  because,  under  the  law,  she  had  the  right  to 

import  one  gallon  a  month  for  her  own  use,  while  the 
2,  3     testimony  of  the  agent  tended  to  show  that  she  was 

trafficking  in  liquor.  We  fail  to  see  any  force  in 
this  contention.  The  testimony  was  clearly  competent, 
because  it  tended  to  prove  that  defendant  had  received  whis- 
key which  she  could  have  used  unlawfully  in  her  restaurant. 
It  was  for  the  jury  to  decide  whether  she  so  used  it  or  not, 
and  also  whether  the  whiskey  found  in  the  pitcher  and  glass 
had  been  given  to  defendant,  as  she  testified,  or  whether  it 
was  some  that  she  had  received  by  express  and  was  keeping 
there  in  violation  of  the  law.  Besides,  she  had  already  tes- 
tified herself  that  she  had  received  a  gallon  from  the  express 
company  on  May  15th,  and  her  own  testimony  was  suscepti- 
ble of  the  same  inference  as  that  of  the  agent.  Defendant 
further  excepts  because  the  Court  refused  to  direct  a  verdict 
of  acquittal  on  the  ground  that  there  was  no  evidence  that 
the  whiskey  found  in  the  restaurant  was  imported,  or  that  it 
contained  more  than  one  per  cent,  of  alcohol,  or  that  it  was 
kept  there  for  an  unlawful  purpose.  There  was  no  error  in 
the  ruling. 

The  statute  prohibits  the  storing  or  keeping  of  any  intoxi- 
4,'. i: /,..u«^i :»^^ — 4.^A ^4.1 \    <<:^ «.i^ 
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imported"  does  not  modify  the  previous  prohibition,  or  limit 
it  to  liquors  that  have  not  been  imported.  The  language 
used  warrants  no  such  construction,  and  the  reason  of  the 
prohibition  is  squarely  against  it.  Therefore,  it  makes.no 
difference  whether  the  whiskey  was  imported  or  not;  nor 
does  it  make  any  difference  for  what  purpose  it  was  stored 
or  kept  there,  if  it  was  stored  or  kept  there  in  violation  of 
the  statute,  since  the  statute  prohibits  its  being  stored  or  kept 
in  such  places  for  any  purpose.  As  to  the  other  ground  it 
is  a  matter  of  common  knowledge  that  whiskey  is  an  intoxi- 
cating liquor,  and  that  liquors  containing  no  more  than  1 
per  cent,  of  alcohol  are  not  intoxicating,  and  that  that  is  why 
the  prohibition  of  the  statute  does  not  extend  to  liquors  con- 
taining 1  per  cent,  or  less  of  alcohol. 

Defendant  requests  the  Court  to  instruct  the  jury  that: 

"  ^Storing'  is  the  act  of  laying  away  or  furnishing  against 
a  future  time.  Keeping  possession  of  a  thing  is  to  have  it 
habitually  on  hand.  The  offense  of  storing  or  keeping  in 
possession  liquors  involves  the  idea  of  continuity  or  habit." 

The  Court  refused  the  request,  and  instructed  the  jury 

that  if  defendant  had  liquor  in  her  restaurant  which  was 

imported  into  the  State  she  was  guilty.     We  have 

6  already  seen  that  it  makes  no  difference  whether  the 
liquor  was  imported  or  not,  and,  therefore,  although 

that  part  of  the  instruction  was  erroneous  it  was  harmless, 
because  it  was  too  favorable  to  defendant. 

But  the  remainder  of  the  instruction  given  and  the  refusal 

of  the  requested  instruction  were  errors  that  might  have 

been  prejudicial  to  defendant  according  to  the  view  which 

the  jury  took  of  the  testimony.     If  the  jury  believed 

7  defendant's  testimony  explaining  how  the  liquor  came 
to  be  in  the  pitcher  and  glass,  she  should  have  been 

acquitted,  because  that  was  not  such  storing  or  keeping  of 
liquor  in  the  restaurant  as  comes  within  the  letter  or  spirit 
of  the  statute.     Tn  Nezvherry  v,  Dorrah,  105  S.  C.  28,  89  S. 
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E.  402,  it  was  held  that  one  who  received  a  package  of  liquor 
from  an  express  company  and  carried  it  to  the  house  of  his 
employer,  where  he  was  at  work,  and  put  it  in  the  cookroom 
temporarily,  until  he  could  get  off  at  noontime  and  take  it 
to  his  own  house  in  another  part  of  town,  was  not  guilty  of 
violating  an  ordinance  which  prohibited  the  "storing  or  keep- 
ing" of  liquor  in  any  place  other  than  the  home  or  private 
room  of  the  owner.  The  Court  there  reaffirmed  the  defini- 
tion of  the  words  "storing"  and  "keeping"  given  in  Basley 
V  Pegg,  63  S.  C.  103,  41  S.  E.  18,  and  State  v.  Green,  89 
S.  C.  132,  71  S.  E.  847,  which  is  embodied  in  the  instruction 
requested.  There  is  no  reason  why  these  words  in  the  act  of 
1915  should  have  a  different  interpretation  from  that  given 
in  former  acts  on  the  same  subject.  The  Court  should  have 
instructed  the  jury  as  requested,  and  left  it  to  them  to  decide 
whether  the  liquor  was  kept  there  only  for  a  reasonably  short 
time  until  defendant  could  get  an  opportunity  to  carry  or 
send  it  to  her  mother,  or  whether  it  was  "kept"  there  within 
the  meaning  of  the  statute,  the  purpose  and  intent  of  which 
are  too  obvious  to  require  further  explanation. 


Judgment  reversed. 
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1.  WiLUi — CoNsraucnoN — Deed — Incoeporated  in  Will. — Under  a  will 
giving  to   testator's   son   one    share   of   the   estate,   including  land 
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8.  Wills — Construction — ^Pee  Coni>itionajl — **Chiij)iien" — ''*Heibs  of 
His  Body." — Although  the  words  "child"  and  "children"  may  be  con- 
strued "heir  of  his  body"  and  "heirs  of  his  body"  when  necessary  to 
give  effect  to  testator's  manifest  intention  to  create  a  fee  conditional, 
such  may  not  be  done  where  it  defeats  his  clearly  expressed  inten- 
tion to  convey  a  life  estate  with  remainder  to  children,  if  any,  other- 
wise to  revert  to  his  estate. 

4.  Wills — Constouction — Devise  of  Remainder — Implication. — Where, 
by  the  granting  clause  of  a  deed  incorporated  into  a  will,  testator's 
son  is  given  a  life  estate  only,  coupled  with  a  provision  if  he  di)ed 
childless  the  land  should  revert,  and  no  provision  is  made  of  the 
remainder,  if  he  should  die  with  a  child,  the  child  cannot  take  as  a 
purchaser  by  implication. 

6.  Wills  —  Construction  —  Devise  —  Life  Estate.  —  A  will  giving  an 
express  life  estate  to  a  son,  coupled  with  the  condition  that  if  he  die 
without  a  child  the  land  should  revert,  negatives  the  intention  to 
enlarge  the  life  estate,  so  that  the  son  and  his  children  could  take 
in  indefinite  succession. 

6.  Wills — Construction — Estates. — Where  an  estate  is  once  given  by 
words  of  clear  and  ascertained  legal  significance,  it  will  neither  be 
enlarged  or  cut  down  by  superadded  words  in  the  same  or  subsequent 
clauses  of  the  will,  unless  they  raise  an  irresistible  inference  that 
such  was  testator's  intention. 

7.  Wills — Construction — Life  Estate — Mortgage. — Where  a  son  took 
only  a  life  estate  under  a  will,  with  remainder  undevised,  except 
upon  a  condition  which  did  not  happen,  the  reversion  was  intestate 
property,  and  descended  to  testator's  heirs  at  his  death  under  the 
statute  of  distribution. 

8.  Wills — Assignment  of  Interest  in  Estate. — An  assignment  by  a 
deviseee  of  her  right,  title,  and  interest  in  lands  of  the  estate  of 
her  deceased  father,  held  insufficient  to  convey  legal  title,  since  it 
was  not  witnessed  or  under  seal  as  required  by  law. 

Before  Maui^din,  J.,  Spartanburg,  Spring  term,  1917. 
Reversed. 

Action  by  Enoch  Lawrence  and  others  against  Gertrude 
D.  Burnett,  Wade  P.  Gowan  and  others,  involving  the  con- 
struction of  a  will.  Judgment  for  plaintiffs,  and  defendant. 
Wade  P.  Gowan,  appeals. 

Mr.  R.  B.  Pasley,  for  appellant,  submits:  //  a  grantor 
retains  the  custody  and  control  of  a  deed  during  his  life, 

27—109. 
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the  paper  cannot  have  effect  as  a  deed:  83  S.  C.  341.  What 
is  delivery  of  a  deed:  44  S.  C.  365 ;  24  S.  C.  596;  96  S.  C. 
392;  41  N.  Y.  423.  At  what  time  did  the  property  pass  to 
the  heirs  of  Wm.  Gowan?  107  S.  C.  104;  102  S.  C.  369; 
102  S.  C.  368.  As  to  the  validity  of  the  paper  of  Nancy 
N,  Bishop  to  W,  P.  Gowan:  20  S.  C.  424;  66  S.  C.  81 ;  90 
S.  C.  60-61.  As  to  trial  Judge  ordering  two-sevenths  of 
the  costs  to  be  taxed  against  IV,  P.  Gowan,  appellant:  97 
S.  C.  459. 

Messrs.  Carson,  Boyd  &  Tinsley,  Nicholls  &  Nicholls,  L. 
A.  Phifer  and  /.  C  Wrightson,  for  respondents,  cite:  As 
to  effect  of  a  paper  referred  to  in  a  will,  in  existence  at  the 
time  of  the  execution  of  the  will  and  identified  by  satisfac- 
tory proof  as  the  paper  referred  to:  4  DeSaussure  Eq.  622- 
23-26-28;  3  Rich.  Eq.  314;  68  L.  R.  A.  354;  1  Jarman  on 
Wills,  p.  228;  Schouler  on  Wills,  sec.  281.  As  to  the  effect 
of  a  codicil  to  a  will:  Schouler  on  Wills,  sec.  450;  1  Jamian 
on  Wills,  pp.  364-366;  4  Rich.  Eq.  260;  4  DeSaussure  Eq. 
321.  As  to  what  interest  Simeon  Gowan  took  under  the 
will  of  his  father:  77  S.  C.  230;  102  S.  C.  182.  At  the 
death  of  Simeon  Gowan,  the  property  passed  to  those,  zvho 
were  then  the  heirs  of  Wm.  Gowan,  the  grantor  or  testator: 
Tiedeman  on  Real  Property,  sec.  291 ;  1  Washburn  on  Real 
Property,  sec.  170;  2  Washburn  on  Real  Property,  sec.  498; 
1  Hill  Ch.  268;  2  Hill  Ch.  244;  McMull  Eq.  231. 

April  30,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  is  an  action  for  partition  of  185  acres  of  land.  The 
defendant,  Wade  P.  Gowan,  claimed  62  acres  of  the  tract 
in  severalty,  and,  failing  in  that,  he  claimed  an  undivided 
two-sevenths  interest  in  said  62  acres.  His  claims  are  based 
upon  these  facts : 


Digitized  by  CjOOQIC 


Lawrence  et  al.  v.  Burnett  et  cU.  419 

Rep.]  October  Term,  1917. 

William  Gowan,  the  common  source,  had  seven  children, 
among  them  a  son,  Simeon,  and  a  daughter,  Nancy  Bishop. 
In  1867  he  executed  (except  delivering)  a  deed  to  Simeon 
to  198  acres  by  way  of  advancement,  to  be  accounted  for  at 
$400  on  settlement  of  his  estate.  The  granting  and  haben- 
dum clauses  read : 

**I  do  hereby  convey  and  deed  and  release  unto  my  son, 
Simeon,  the  above  lands  during  his  natural  lifetime,  and  at 
his  death  to  pass  to  his  wife  during  her  widowhood,  at  her 
death  or  marriage  to  another,  if  the  said  Simeon  should  die 
without  child,  then  and  in  that  case,  when  his  widow  should 
die,  or  marry,  the  lands  to  pass  back  to  my  estate  as  a  por- 
tion of  the  same.  To  have  and  to  hold  all  and  singular  the 
rights  and  titles  as  before  mentioned  unto  the  said  Simeon 
and  his  children,  if  he  has  any,  and  if  not  the  land  to  pass 
back  to  my  estate  as  above  stated." 

In  1876  William  made  his  will,  which  contains  the  fol- 
lowing provisions  that  are  pertinent  to  this  inquiry : 

''Item  4.  *  *  *  My  executors  will  divide  my  estate  among 
my  children  and  grandchildren  in  equal  shares,  as  follows : 

"Item  5.  I  give  my  son,  Simeon  Gowan,  1  share,  includ- 
ing four  hundred  dollars  already  advanced  to  him  in  land." 

"Item  12.  When  my  estate  comes  into  the  hands  of  my 
executors,  I  will  that  they  deliver  the  titles  already  executed 
by  me  to  the  four  hundred  dollars  worth  of  land  advanced 
to  Simeon,  Nancy  and  Thomas  (the  titles  now  being  in  my 
possession)." 
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William,  and  after  his  death  both  deeds  were  delivered  to 
Simeon,  pursuant  to  the  directions  of  testator  in  item  12  of 
the  will.  In  1879  William  added  a  codicil  to  his  will,  but 
made  no  change  in  the  devise  to  Simeon,  and  died  in  the 
latter  part  of  the  same  year.  In  1885  Simeon  mortgaged 
62  acres  of  the  185-acre  tract,  and  appellant  acquired  title 
from  the  purchaser  at  the  sale  for  foreclosure.  In  1897 
Nancy  Bishop  executed  the  following  assignment  to  appel- 
lant of  her  interest  in  the  62  acres : 

'^State  of  South  Carolina,  Spartanburg  county :  We,  the 
undersigned  parties  named,  do  hereby  sign  all  our  right,  title 
and  interest  which  we  have,  or  may  hereafter  have  in  one 
lot  or  parcel  of  61  acres  of  land,  to  W.  P.  Gowan,  his  heirs 
or  assigns.  The  said  lot  or  parcel  of  land  is  the  same  piece 
and  parcel  of  land  which  W.  P.  Gowan  now  owns,  the  same 
shall  be  binding  on  ourselves,  our  heirs,  executors  and 
administrators.     Dated  December  9,  1897.     N.  N.  Bishop." 

Nancy  predeceased  Simeon,  who  died  in  1909,  without 
having  had  a  child.  At  Simeon's  death  his  widow  took  pos- 
session of  the  185-acre  tract,  including  the  62  acres  thereto- 
fore held  by  appellant,  and  retained  possession  until  her 
death.  Appellant  contends  that,  under  item  5  of  the  will, 
Simeon  took  the  fee,  and,  therefore,  his  title  to  the  62  acres 
under  the  foreclosure  sale  is  good;  and,  if  not,  that  Simeon 
took  only  a  life  estate,  and  the  remainder,  being  undevised, 
descended  to  the  heirs  of  William  at  his  death  and  Simeon 
inherited  one-seventh,  which  he  acquired  under  the  foreclo- 
sure sale,  and  Nancy  Bishop  one-seventh,  which  he  acquired 
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therefore,  that  appellant  took  nothing  either  from  Simeon 
or  Nancy. 

Appellant's  contention  that  Simeon  took  the  fee  under 
the  fifth  item  of  the  will  would  be  sound  if  the  estate  devised 
were  determinable  solely  by  the  words  of  the  will.     But  the 
Court  correctly  held  that  it  must  be  determined  by 
1,2     the  limitation  in  the  deeds,  which  was  made  part  of 
the  will  by  reference  {Johnson  v,  Clarkson,  3  Rich. 
Eq.  305,  314),  and  that  the  codicil  of  1879  was  a  republica- 
tion of  the  will,  and  made  good  the  reference  to  the  deed  of 
1878.     Rose  v,  Drayton,  4  Rich.  Eq.  260. 

But  the  Court  erred  in  construing  the  limitation  in  the 
deeds  as  a  fee  conditional.  It  was  necessary  to  that  con- 
clusion to  construe  the  words  "child"  and  "children"  to 
mean  "heir  of  his  body"  and  "heirs  of  his  body.'' 

3  No  doubt  that  may  be  done  when  the  will,  as  a  whole, 
read  in  the  light  of  the  circumstances,  makes  it 
necessary  to  give  effect  to  the  manifest  intention.  But,  in 
this  case,  it  defeats  the  intention  clearly  expressed  that 
Simeon  should  have  only  a  life  estate,  with  remainder  to  his 
child  or  children,  if  any,  but  if  none,  then  to  revert,  or,  as 
testator  expressed  it,  "to  pass  back  to  my  estate."  This 
intention  clearly  appears,  if  we  give  effect  to  all  the  words 
used  and  ideas  expressed  in  both  the  granting  and  habendum 
clauses,  and  consider  them  in  connection  with  each  other, 
giving  the  words  used  their  natural  and  ordinary  meaning, 
as  we  should,  unless  the  context  shows  that  they  were  used 
in  some  other  sense. 

In  the  granting  clause,  a  life  estate  only  is  given  to  Simeon 

in  express  terms,  coupled  with  a  provision  that,  if  he  should 

die  without  a  child,  the  land  should  revert.     No  disposition 

is  made  of  the  remainder  if  Simeon  should  die  with  a 

4-6     child,  and  there  is  no  direct  provision  for  the  child, 

if  any;  and  it  is  well  settled  that,  in  such  a  case,  the 

child  cannot  take  as  a  purchaser  by  implication.     Manigault 
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V.  Deas*  AdmWs,  Bailey  Eq.  298.  The  giving  of  an  express 
life  estate  to  Simeon,  coupled  with  the  condition  that,  if  he 
die  without  child,  the  land  should  revert,  negatives  the 
intention  that  Simeon  and  his  child  or  children  were  to  take 
in  indefinite  succession,  though  an  intention  to  benefit  the 
child  or  children,  if  any,  may  be  implied. 

Now,  bearing  in  mind  the  well  settled  rule  that  where  an 
estate  is  once  given  by  words  of  clear  and  ascertained  legal 
significance,  it  will  neither  be  enlarged  nor  cut  down  by 
superadded  words  in  the  same  or  subsequent  clauses  of  the 
will,  unless  they  raise  an  irresistible  inference  that  such  was 
the  intention  of  the  testator  {Adams  v,  Verner,  102  S.  C.  7y 
86  S.  E.  211,  and  cases  cited),  we  pass  to  the  consideration 
of  the  habendum  clause.  In  that  clause  we  find  a  direct 
gift  to  Simeon  and  his  children,  if  he  has  any,  and  if  not, 
the  land  to  revert.  While  this  clause  shows  a  clear  inten- 
tion to  benefit  the  children  of  Simeon,  if  he  should  have  any^ 
it,  too,  negatives  the  idea  that  they  were  to  take  in  indefinite 
succession  from  Simeon,  but  rather  as  direct  beneficiaries 
under  the  will,  or  as  purchasers.  So  there  is  nothing  in  the 
habendum  to  warrant  the  inference  of  an  intention  to  enlarge 
the  life  estate  expressly  given  to  Simeon  in  the  granting 
clause.  The  intention  clearly  expressed  in  both  clauses  is 
that,  if  Simeon  should  have  no  children,  the  land  should 
revert.  There  was,  therefore,  no  intention  that  Simeon 
should  have  an  estate  of  inheritance. 

To  support  its  conclusion,  the  Court  below  relied  upon 
Dillard  v,  Yarboro,  77  S.  C.  230,  57  S.  E.  841.  The  limita- 
tions and  the  circumstances  of  that  case  were  very  different. 
There  the  grant  was  to  Y.  and  her  children  and  her  assigns 
forever,  and  all  the  circumstances  showed  an  intention  to 
convey  the  fee.  There  was  no  express  life  estate  given,^ 
and  no  disposition  of  the  remainder  after  Y.'s  death  without 
children ;  hence  the  word  "children*'  was  construed  to  mean 
"heirs  of  her  body"  to  give  effect  to  the  obvious  intention 
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Under  Reeves  v.  Cook,  71  S.  C.  275,  51  S.  E.  93,  if  testator 
had  actually  used  the  words  "heirs  of  his  body"  instead  of 
the  word  "children,"  the  following  words,  "if  he  has  any," 
considered  in  the  light  of  the  circumstances,  would  have 
restricted  the  generality  of  the  words  "heirs  of  his  body"  to 
mean  "children."  And  so  it  appears  that  the  construction 
adopted  is  untenable. 

As  Simeon  took  only  a  life  estate,  and  as  the  remainder 
was  undevised,  except  upon  a  condition  which  did  not  hap- 
pen, the  reversion  was  interstate  property,  and  descended 
under  the  statute  of  distributions  to  the  heirs  of 

7  testator  at  the  time  of  his  death.     Rochell  v,  Thomp- 
kins,  1  Strob.  Eq.  114;  Boyce  v.  Mosley,  102  S.  C. 

361,  86  S.  E.  771.  Therefore  appellant's  second  contention 
must  be  sustained,  at  least  to  the  extent  of  the  one-seventh 
interest  in  the  remainder  inherited  by  Simeon. 

Deeming  it  unnecessary  to  the  decision,  in  the  view  which 

it  took  of  the  case,  the  Circuit  Court  did  not  consider  the 

assignment  of  Nancy  Bishop  to  appellant,  and  made  no 

decision  as  to  its  sufficiency  to  convey  her  interest  in 

8  the  remainder,  either  at  law  or  in  equity.     Clearly, 
it  was  insufficient  to  convey  the  legal  title,  as  it  was 

not  under  seal  or  witnessed,  as  required  by  law.  The  case 
was  presented  upon  an  agreed  statement  of  facts,  and  the 
record  is  insufficient  to  enable  us  to  reach  a  satisfactory  con- 
clusion as  to  whether  it  was  sufficient  to  convey  the  equitable 
title  under  the  rule  announced  in  Mathis  v.  Hammond,  9 
Rich.  Eq.  137,  and  in  the  cases  cited  by  appellant,  especially 
as  we  are  not  informed  who,  other  than  appellant,  is  claim- 
ing her  interest,  and  upon  what  ground  such  claim  is  made. 
Therefore  upon  that  issue  the  case  must  go  back  for  further 
consideration  and  decision. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
case  is  remanded  for  such  further  proceedings  as  may  be 
necessary  not  inconsistent  with  the  views  herein  announced. 

Reversed. 
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Messrs.  Justices  Watts,  Fraser  and  Gage  concur. 
Mr.  Chief  Justice  Gary  did  not  sit. 
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1.  EVIDEKCE DeCLABATIOK     OF     DuiKTEmESTBD     PaETT B0UKBA&IE8. 

Fiield  notes  in  the  handwriting  of  a  deceased  surveyor,  the  plat  hav- 
ing been  lost,  and  a  notation  that  the  survey  was  made  "at  the 
request  of  testator,  were  admissible  as  declarations  of  a  disinter- 
ested person  as  to  testator's  intent  to  change  the  boundary  between 
two  parcels  of  land. 

2.  Appeal  aito  Erbob — Reviewiko  Rulikos — Reason  fob  Ruuno. — If  a 
ruling  striking  out  testimony  was  right,  it  will  be  sustained,  although 
reason  given  was  unsound. 

always  considered  a  certain  line  as  a  boundary,  and  had  so  told  a 
surveyor  employed  by  him,  was  merely  expression  of  an  opinion. 

4.  W1TNXSSB8 — ^Dbclabatiokb  op  Deceased  Pebsoks. — Testimony  of  party 
In  bounaary  dispute  as  to  conversation  of  a  prior  deceased  owner 
of  both  tracts  with  a  third  person,  as  to  fixing  of  boundary,  was  not 
within  the  inhibition  of  Code  Civ.  Proc.  1912,  sec  488,  excluding 
testimony  of  an  interested  witness  as  to  any  conversation  or  trans- 
action between  such  witness  and  a  ]>erson  deceased. 

5.  EvmENCE — Declabatioks  Cokcebking  Boukdabies — Admissibiutt. — 
In  boundary  dispute,  where  the  issue  was  whether  former  deceased 
owner  of  two  tracts  of  land  intended  to  change  the  boundary  when 
he  changed  the  bed  of  a  creelc,  statiements  of  such  owner  at  the  time 
were  admissible. 

6.  Appeal  akd  Ebbob  —  Habmless  Ebbcni  —  EvmEKCE. — Exclusion  of 
declarations  of  former  owner  of  two  tracts  divided  by  a  stream,  to 
the  effect  that  he  was  not  going  to  change  the  boundary,  was  not 
prejudicial  where  he  subsequently  changed  the  course  of  the  stream 
and  had  a  survey  made. 


Digitized  by  CjOOQIC 


IvESTER  V.  Fowler  et  aL  425 


Rep.]  October  Term,  1917. 


7.  BouKBARiES — Chanoikg  Coubse  op  Stream. — Where  owner  of  two 
tracts  divided  by  a  stream  changed  tne  course  of  the  stream,  and 
devised  .^r  convteyed  tlie  tracts  with  reference  to  the  stream  as  a 
boundary,  it  will  be  presumed  that  he  intended  to  change  the  bound- 
ary with  the  stream,  although  there  is 'no  such  presumption  where 
different  persons  own  the  several  tracts. 

8.  Teial — Remarks  of  Coubt — Issues. — In  boundary  dispute,  a  remark 
by  the  Court  that  the  issue  was  **where  is  Cane  Creek,"  was  not  mis- 
leading, where  there  was  no  question  as  to  where  the  cueek  was 
located,  and  the  Court  made  it  clear  that  the  boundary  depended  on 
whether  a  prior  owner  intended  to  change  the  boundary  when  he 
changed  the  course  of  the  creek. 

Before  W11.SON,  J.,  Oconee,  Spring  term,  1917.  Af- 
firmed. 

Action  by  Mrs.  W.  C.  Ivester  against  W.  W.  Fowler  and 
others  to  recover  possession  of  land.  Judgment  for  defend- 
ants, and  plaintiff  appeals. 

Mr.  M.  C,  Long,  for  appellant,  cites :  As  to  the  exclusion 
of  testimony  under  section  438  of  the  Code  of  Procedure: 
9  S.  C.  279;  11  S.  C.  49;  16  vS.  C.  632;  20  S.  C.  567;  26  S. 
C.  254;  44  S.  C.  25  •  55  S.  C.  — ;  56  S.  C.  390. 

Messrs,  Shelor  &  Hughes,  for  respondent,  cite:  As  to 
exclusion  of  parole  testimony  tending  to  vary  or  contradict 
deed:  76  S.  C.  288;  54  S.  C.  158;  107  S.  C.  521.  As  to 
allowing  field  notes  of  a  dead  siirveyor  and  copy  of  plat  to 
be  introduced  in  evidence:  3  McCord;  14  S.  C.  L.  144;  26 
S.  C.  236;  93  S.  C.  580-581 ;  103  S.  C.  540-541.  As  to  the 
admission  of  testimony  in  reply:  100  S.  C.  120;  106  S.  C. 
95;  104  S.  C.  133;  107  S.  C.  249-250;  107  S.  C.  228;  106 
S.  C.  517;  72  S.  C.  223 ;  76  S.  C.  283.  As  to  both  appellant 
and  respondent  being  by  material  allegations  of  the  com- 
plaint, not  controverted  by  the  answer:  Code  of  Procedure, 
section219;37S.  C.  427. 
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May  2,  1917. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  is  an  action  to  recover  possession  of  land.  Both 
sides  claim  the  land  in  dispute  under  the  will  of  John  C. 
Von  Lehe,  w^ho  bought  several  tracts  at  different  times  from 
the  German  Settlement  Society.  In  1850  he  bought  a  tract, 
described  as  No.  18,  of  the  society's  lands,  and  containing 
163  acres,  more  or  less.  In  1871  he  bought  another  tract, 
described  as  No.  21,  and  containing  150  acres,  more  or  less. 
Both  tracts  are  on  Cane  Creek,  in  Oconee  county,  and,  when 
conveyed  to  testator,  the  creek  was  the  dividing  line  between 
them. 

Some  time  after  he  acquired  the  title  to  both  tracts,  and 
many  years  before  his  death,  testator  straightened  the  chan- 
nel of  the  creek  by  cutting  Qff  one  or  more  bends  in  it,  and 
in  doing  so  about  15  or  20  acres  of  bottom  land  in  No.  18 
were  thrown  on  the  opposite  side  of  the  creek  so  as  to  become 
adjacent  to  21,  and  a  few  acres  that  had  been  in  21  were 
thrown  on  the  side  adjacent  to  No.  18,  and  the  old  channel 
was  filled  up. 

In  1890,  at  request  of  testator,  Gen.  Erwin,  a  surveyor, 
since  deceased,  resurveyed  No.  21,  and  included  in  it  the  15 
or  20  acres  which  had  been  cut  from  No.  18  by  the  new 
channel  of  the  creek,  and  the  plat  which  he  made  showed  the 
new  channel  of  the  creek  as  the  line  between  the  two  tracts. 
That  is  the  land  in  dispute. 

Testator  died  in  1894  leaving  his  will,  whereby  he  devised 
his  estate  to  his  widow  for  life,  and  at  her  death  he  devised 
to  his  daughter,  the  plaintiff,  "the  homestead  farm  whereon 
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that  she  is  and  has  been  in  possession  of  the  small  portion 
of  land  cut  off  from  tract  No.  21  and  thrown  on  the  side 
of  the  creek  next  to  tract  18  by  the  new  channel.  Testator 
devised  to  his  son,  John  H.  Von  Lehe,  who,  he  says  in  his 
will,  had  been  absent  for  many  years,  and  was  supposed  to 
be  dead,  "one  tract  of  land  in  said  county,  and  on  Cane 
Creek,  containg  150  acres,  more  or  less,  adjoining  lands  of 
Bush,  Gregg  and  others;  the  same  being  a  part  of  the  Ger- 
man Settlement  Society  lands.'*  That  tract  was  No.  21. 
Plaintiff  was  appointed  executrix  of  the  will,  and  took 
charge  of  the  estate  as  such,  after  the  death  of  testator. 

Some  time  after  the  death  of  testator,  his  son,  John  H. 
Von  Lehe,  returned  home,  and  took  possession  of  and  lived 
upon  the  tract  devised  to  him,  paying  rent,  however,  to  his 
mother  until  she  died.  During  his  possession  no  question 
seems  to  have  arisen  as  to  the  15  or  20  acres  now  in  dispute^ 
possibly  because  no  one  wanted  to  use  it.  At  any  rate,  it 
was  allowed  to  grow  up  in  weeds,  bushes  and  briars. 

In  1912,  John  H.  Von  Lehe  conveyed  the  land  devised  to 
him  to  J.  A.  Bond,  and  described  it  in  his  deed  as — 

"All  that  certain  piece,  parcel,  or  tract  of  land  situate, 
lying,  and  being  in  Wagner  township,  in  the  county  of 
Oconee,  in  the  State  of  South  Carolina,  containing  one  hun- 
dred and  fifty  acres,  more  or  less,  adjoining  lands  of  H.  B. 
J.  W.  Schroder,  Earle  Moore,  estate  of  Jacob  Busch, 
deceased,  W.  H.  Carey,  S.  H.  Snead,  L.  A.  Lay  and  W.  C. 
Von  Lehe,  being  the  tract  of  land  inherited  by  me  under  the 
last  will  and  testament  of  my  father,  John  C.  Von  Lehe, 
and  known  as  some  of  the  German  Settlement  Society  land." 

The  W.  C.  Von  Lehe  named  in  the  description  is  the  plain- 
tiff, Mrs.  Ivester.  At  the  time  of  said  conveyance  John  H. 
Von  Lehe  delivered  to  Bond  the  original  plat  made  from  the 
Erwin  survey,  showing  the  new  channel  of  the  creek  as  the 
line.  Bond  conveyed  the  title  to  the  Neville  defendants,, 
and  the  defendant,  Fowler,  is  their  tenant.     After  the  con- 
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veyance  to  him  Bond's  tenants  took  possession  of  the  land 
in  dispute  and  cleared  and  cultivated  some  of  it,  and  since 
his  conveyance  to  them  the  defendants  have  had  possession 
of  it. 

The  Court  instructed  the  jury  that  the  issue  for  them  to 
decide  was  whether  the  testator  intended  the  present  channel 
of  Cane  Creek  or  the  old  channel  to  be  the  boundary  line 
between  the  plaintiff  and  defendants'  lands;  that  if  they 
found  that  he  intended  the  old  run  of  the  creek  to  be  the 
line  they  should  find  for  plaintiff,  but  if  they  found  the  pres- 
ent channel  to  be  the  line  intended  they  should  find  for 
defendants.  The  verdict  was  for  defendants,  and  from 
judgment  thereon  plaintiff  appealed. 

Error  is  assigned  in  admitting  in  evidence  Envin's  field 

notes  and  a  plat  made  from  them,  both  dated  June  17,  1890. 

It  was  admitted  that  Erwin  was  a  surveyor,  and  that  he  had 

been  dead  a  good  many  years  before  the  trial,  and 

1  that  the  plat  made  by  him  was  lost.  The  field  notes 
were  proven  to  be  in  his  handwriting,  and  also  a  mem- 
orandum annexed  that  the  survey  was  made  "at  the  request 
of  John  C.  Von  Lehe."  Another  surveyor  testified  that  he 
platted  Erwin's  notes,  and  that  they  corresponded  with  the 
copy  plat  admitted  in  evidence.  Both  plat  and  notes  showed 
the  new  channel  of  the  creek  as  the  dividing  line.  The  evi- 
dence was  well  within  the  rule  that  the  declarations  of  dis- 
interested deceased  persons,  who  were  in  position  to  know 
the  facts,  are  admissible  on  questions  of  boundary.  Coafe 
V.  Speer,  3  McCord,  227,  15  Am.  Dec.  627,  and  reporter's 
notes  2  and  23 ;  Sexton  v.  Mollis,  26  S.  C.  231,  1  S.  E.  893 ; 
5  Cyc.  966. 


Digitized  by  VjOOQIC 


IvESTER  V.  Fowler  et  al.  429 


Rep.]  October  Term,  1917. 


and  that  he  had  pointed  out  to  one  Kaufman  what 
2, 3     he    considered    the    boundary    of    plaintiff's    land 

between  his  land  and  Cane  Creek,  and  that  he  told 
the  surveyor,  when  he  was  surveying  tract  No.  21  for  him, 
while  he  was  in  possession  that  his  land  did  not  go  to  Cane 
Creek,  and  that  plaintiff  owned  a  strip  of  land  between  his 
land  and  Cane  Creek,  when  the  survey  was  made  just  before 
his  sale  to  Bond." 

We  are  not  concerned  with  the  reason  given  by  the  Court 
for  striking  out  this  testimony.  If  the  ruling  was  right,  it 
must  be  sustained,  although  it  may  have  been  based  upon  an 
unsound  reason.  The  testimony  was  incompetent,  because 
it  was  merely  an  expression  of  the  opinion  of  the  witness, 
and  the  narration  of  prior  declarations  of  his  opinion  to 
others  as  to  the  true  boundary — a  matter  about  which  he 
was  no  more  competent  to  express  an  opinion  than  any  other 
witness.  He  was  competent  to  testify  only  to  facts  relevant 
to  the  issue,  but  the  inferences  to  be  drawn  from  the  facts 
were  for  the  jury. 

The  next  assignment  of  error  is  in  refusing  to  allow 
plaintiff  to  testify  to  a  conversation  which  she  heard  between 
her  father  and  mother  to  the  effect  that  her  father  wanted 

to  cut  off  some  bottoms  from  tract  No.  18,  and  annex 
4,  5     them  to  what  he  called  the  hillside  tract  No.  21,  to 

make  it  more  salable,  and  that,  upon  objection  by 
her  mother,  her  father  said  he  would  let  it  stand  as  it  was. 
The  testimony  was  excluded  on  the  ground  that  it  came 
within  the  inhibition  of  section  438  of  the  Code  of  Civil 
Procedure.  The  Code  excluded  the  testimony  of  an  inter- 
ested witness  as  to  any  conversation  or  transaction  between 
such  witness  and  a  person  deceased.  The  conversation  in 
question  was  not  between  witness  and  deceased,  but  between 
a  third  person  and  deceased.  Therefore  it  was  improperly 
excluded,  as  will  clearly  appear  from  a  consideration  of  the 
decisions  of  this  Court  cited  by  appellant.     The  testimony 
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was  competent,  because  it  tended  to  prove  the  intention  of 
the  testator  with  regard  to  the  establishment  of  a  new  bound- 
ary line  between  tracts  18  and  21. 

But,  in  view  of  all  the  circumstances  of  the  case,  the  error 
was  not  so  prejudicial  as  to  call  for  reversal  of  the  judg- 
ment, because,  upon  consideration  of  the  undisputed  facts 
and  circumstances,  we  are  satisfied  that,  if  the  testi- 

6  mony  had  been  admitted,  it  would  not  have  affected 
the  result ;  for  the  evidence  is  susceptible  of  no  other 

reasonable  inference  than  that,  notwithstanding  the  alleged 
declared  intention  of  testator,  he  did,  nevertheless,  change 
the  channel  of  the  creek  so  as  to  put  portions  of  each  tract 
adjacent  to  and  apparently  in  the  other,  and  actually  had 
tract  No.  21  resurveyed  and  platted  so  as  to  show  that  the 
land  in  dispute  was  included  in  it.  This  was  such  an 
unequivocal  expression  of  his  intention  that  it  would  require 
clear  and  satisfactory  evidence  of  a  subsequently  formed 
contrary  intention  to  prevent  effect  being  given  to  it. 

While  it  is  true  that  a  change  in  the  location  of  a  stream 

or  way  that  is  a  boundary  between  adjacent  owners  does 

not  change  the  location  of  the  boundary,  it  is  equally  true  that 

where  one  person  acquires  titles  to  several  distinct 

7  parcels  of  land  so  bounded,  they  become  united  into 
one  tract  (Alston  v.  Collins,  2  Speers,  450)  ;  and  if 

the  owner  changes  the  previously  existing  boundary  between 
them  by  relocating  the  stream  or  way,  so  as  to  show  that  the 
change  was  intended  to  be  permanent,  and  thereafter  devises 
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of  title,  when  they  appear  to  be  permanent  and  are  necessary 
to  the  enjoyment  of  the  several  parcels.  Elliott  v,  Rhett, 
5  Rich.  406,  52  Am.  Dec.  750;  Charleston  Rice  Milling  Co, 
V.  Burnett,  18  S.  C.  254. 

Upon  all  the  evidence,  even  if  the  conversation  between 
plaintiff's  father  and  mother  had  been  admitted,  no  honest 
and  intelligent  jury  could  have  found  otherwise  than  that 
testator  intended  the  new  channel  of  the  creek  to  be  the 
boundary  line  between  the  devises  to  his  son  and  daughter. 

Appellant's  next  complaint  is  that  the  Court  erred  in 
charging  that  the  issue  is,  *'Where  is  Cane  Creek?"  Appel- 
lant says  the  issue  was,  Where  is  the  true  boundary  between 
plaintiff's  and  defendants'  land?     And  that  is  true. 

8  But,  in  ascertaining  whether  the  remark  was  preju- 
dicial, we  must  consider  it  in  the  light  of  the  cir- 
cumstances under  which  it  was  made  and  of  the  whole 
charge.  The  remark  complained  of  is  found  in  the  follow- 
ing colloquy  between  the  Court  and  respondents'  counsel,  at 
the  conclusion  of  the  charge,  in  response  to  the  Court's  ques- 
tion, "Anything  else,  gentlemen  ?" 

Mr.  Hughs :  May  it  please  your  Honor,  under  your  ruling 
yesterday,  as  I  understood  it,  the  only  issue  for  the  jury  to 
determine  was.  Where  is  Cane  Creek  ?  as  the  written  instru- 
ments show  Cane  Creek  to  be  the  line. 

Court:  Yes;  I  so  ruled.  The  instruments  say  the  creek 
was  the  line — Cane  Creek. 

Mr.  Hughs:  And  one  other  thing,  if  you  please,  sir,  in 
connection  with  that  request  to  charge  as  to  the  line  agreed 
upon :  But  if  the  jury  find  from  the  evidence  that  a  line  has 
been  agreed  upon,  but  if  they  were  mistaken  as  to  the  true 
line,  when  the  true  line  is  found  it  will  govern. 

Court :  Oh,  yes,  certainly ;  unless  this  adverse  possession 
comes  in. 
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Mr.  Hughs :  That  must  be  ten  years. 
Court :  Just  as  I  have  explained. 


Mr.  Shelor:  Your  Honor,  ought  not  the  jury,  provided 
they  find  the  old  creek  run,  ought  not  they  locate  that  line? 
This  plat  don't  do  it. 

Court :  Well,  it  is  not  for  me  to  say  about  that,  whether 
it  does  or  not.  That  is  a  matter  you  can — I  suppose  the 
Court  would  have  to  appoint  a  surveyor. 

The  Court  had  instructed  the  jury  repeatedly,  both  in  the 
general  charge  and  in  giving  appellant's  request,  that  the 
issue  for  them  to  decide  was  whether  testator  intended  the 
old  or  new  run  of  Cane  Creek  to  be  the  line  between  the  two 
tracts,  and  the  jury  must  have  understood  the  remark  to 
mean,  Where  is  the  Cane  Creek  referred  to  as  the  boundary 
— the  old  or  the  new  channel?  For  there  was  no  dispute 
whatever  as  to  the  actual  location  of  the  creek.  The  remark 
of  Mr.  Shelor,  above  quoted,  shows  that  respondents'  attor- 
neys still  understood  that  the  jury  were  to  find  whether  the 
old  or  the  new  run  of  the  creek  was  the  line,  and  the  jury 
could  not  have  understood  otherwise;  for  really  there  was 
nothing  else  for  them  to  decide,  as  there  was  no  doubt  what- 
ever as  to  the  actual  location  of  the  stream  as  it  now  is ;  and 
the  actual  location  of  the  old  run  would  have  been  a  matter 
for  future  determination,  if  the  jury  had  found  that  to  be 
the  line. 

Upon  consideration  of  all  the  evidence  in  the  case,  we  are 
satisfied  that  no  fair  jury  could  have  found  for  plaintiff, 
even  if  the  errors  pointed  out  had  not  been  committed,  and. 


Digitized  by  VjOOQIC 


J.  Van  Lindley  Nursery  Co.  v,  S.  Ry.  Co.         433 

Rep.]  October  Term,  1917. 

9955 

J.  VAN  LINDLEY  NURSERY  CO.  v.  SOUTHERN  RY.  CO. 
(96  S.  E.  221.) 

1.  Appeal  and  Erkor — CoNsmsmATioK  of  Fedebal  Statute — Authok- 
rrr — Raisikg  Questiok  in  Trial  Court. — In  an  action  against  a 
carrier  for  damages  to  a  shipment,  where  the  question  of  the  neces- 
sity for  written  notice  to  the  carrier  of  the  shipper's  claim  was  raised 
in  the  Circuit  Court,  a  proviso  of  the  Federal  Interstate  Commerce 
Act  may  be  considered  on  appecd,  though  such  act  was  not  cited  to 
the  Judge  of  the  Circuit  Court. 

2.  Commerce — Interstate  Commerce — Federal  Statute. — The  pro- 
viso of  the  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  sec.  20,  24 
Stat.  286,  as  amended  by  Act  Cong.  June  29,  1906,  c.  8591,  sec.  7, 
par.  11,  84  Stat  595  (U.  S.  Comp.  St.  1916,  sec.  8604a),  that  if  the 
loss,  damage,  or  injury  complained  of  was  due  to  delay  or  damage 
while  being  loaded  or  unloaded,  or  to  damage  in  transit  by  careless- 
ness or  negligence,  then  no  notice  of  filing  of  claim  shall  be  required 
as  a  condition  precedent  to  recovery  against  a  carrier,  was  conclu- 
sive authority  in  an  action  for  damage  to  an  interstate  shipment. 

8.  Carriers  —  Carriage  of  Freight  —  Notice  of  Claim  —  Interstate 
Shipment. — Filing  of  suit  against  a  carrier  within  four  months  for 
damage  to  an  interstate  shipment,  under  the  proviso  of  the  Federal 
Interstate  Commerce  Act  that  if  the  loss,  damage,  or  injury  was  due 
to  delay  or  damage  while  hting  loaded  or  unloaded,  or  to  careless- 
ness or  negligence  while  in  transit,  no  notice  of  filing  of  claim  shall 
be  required  as  a  condition  precedent  to  recovery,  was  sufficient  com- 
pliance with  the  stipulation  in  the  bill  of  lading  that  claims  must 
be  made  in  writing  to  the  carrier  at  the  point  of  delivery  or  of 
origin  within  four  months. 

Before  Rice,  J.,   Bamberg,  Summer  term,   1916.     Re- 
versed. 

Action  by  the  J.  Van  Lindley  Nursery  Co.  against  the 
Southern  Railway  Company.  From  judgment  of  the  Cir- 
cuit Court,  reversing  judgment  of  the  magistrate's  Court,  it 
appeals. 
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of  lading:  36  Sup.  Ct.  Rep.  541 ;  5  Ala.  A  644;  59  Sou.  538; 
76  S.  C.  253;  77  S.  C.  380;  4  R.  C.  L.,  sec.  254;  84  S.  C. 
252;  91  S.  C.  506.  No  necessity  to  file  a  formal  proof  of 
claim  where  defendant  already  knows  of  the  claim:  84  S.  C. 
252;  91  S.  C.  506.  There  was  no  necessity  to  file  claim  in 
this  case:  Acts  of  63d  Congress,  p.  1197,  Ch.  176. 

Messrs.  B.  L.  Abney  and  Francis  F.  Carroll,  for  respond- 
ent. 

April  16,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  appeal  is  from  the  following  judgment : 

"The  above  cause  involved  a  claim  for  damages  to  a  ship- 
ment of  fruit  and  ornamental  trees  from  Greensboro,  N.  C, 
to  Olar,  S.  C.  The  magistrate  rendered  a  judgment  in 
favor  of  the  plaintiff  for  $100,  and  from  this  judgment 
defendant  appealed,  and  the  appeal  was  heard  by  me  at  the 
Summer,  1916,  term  of  Court  for  said  county.  The  main, 
and  practically  the  only,  point  worth  considering,  raised  by 
the  exceptions,  is  whether  or  not  the  magistrate  was  in  error 
in  refusing  the  nonsuit  moved  for,  on  the  ground  that  no 
claim  had  been  filed  by  the  plaintiff,  as  required  by  the  bill 
of  lading,  before  suit  brought.  The  contention  of  the  plain- 
tiff is  that  the  bringing  of  the  suit  is  a  sufficient  filing  of  the 
claim. 

"The  clause  or  condition  in  the  bill  of  lading  is  as  follows : 


t^^«   ^i«.^««,^   ^^  ^«t«. 
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**The  suit  was  brought  within  four  months,  but  no  claim 
was  filed  as  required  by  the  above  stipulation.  There  are 
no  facts  in  the  case  from  which  any  waiver  of  this  stipula- 
tion might  be  inferred,  and  there  is  no  contention  that  there 
was  any  waiver.  I  don't  think  there  can  be  any  doubt  about 
the  reasonableness  of  the  stipulation. 

"  It  is  impossible  for  these  companies  to  keep  up  with  all 
the  mistakes  of  their  employees  and  the  inquiries  arising 
therefrom;  and,  while  they  may  be  clearly  liable  for  claims 
presented,  and  for  which  they  would  readily,  without  suit, 
indemnify  the  injured  party,  yet  if  they  have  no  facts  on 
which  to  base  an  investigation,  in  order  to  determine  whether 
they  are  liable,  they  would  very  probably  be  heavily  taxed 
with  an  expense  litigation.' 

"The  foregoing  is  taken  from  Jones  on  Telegraph  and 
Telephone  Companies,  but  I  think  applies  equally  to  com- 
mon carriers  of  freight.  I  am  satisfied,  therefore,  that  the 
magistrate  was  in  error  in  refusing  the  nonsuit,  and  his 
judgment  must  be  reversed.  This  does  not  mean,  however, 
that  the  plaintiff  is  without  remedy.  It  may  be  that  it  will 
be  held  that  what  has  already  been  done  by  it  will  be  suffi- 
cient notice  to  the  carrier  upon  which  to  found  a  suit  here- 
after. 

"It  is,  therefore,  ordered  that  the  judgment  of  the  magis- 
trate be  reversed.     (Sig.)  H.  F.  Rice,  Presiding  Judge.*' 

The  proviso  to  the  act  of  Congress  reads : 

'' Provided y  however,  That  if  the  loss,  damage,  or  injury 
complained  of  was  due  to  delay  or  damage  while  being 
loaded  or  unloaded,  or  damaged  in  transit  by  carelessness  or 
negligence,  then  no  notice  of  *  *  *  filing  of  claim  shall  be 
required  as  a  condition  precedent  to  recovery."  U.  S. 
Comp.  St.  1916,  sec.  8604a. 

The  respondent  objects  to  the  consideration  of  this  pro- 
viso, on  the  ground  that  the  attention  of  the  Circuit  Judge 
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was  not  called  to  the  statute.     The  question  of  the  necessity 

for  a  written  notice  was  raised.     While  the  proper 

1-3     authority  was  not  cited  to  the  trial  Judge,  the  point 

was   made.     The   authority   was   conclusive.     The 

filing  of  the  suit  within  the  time  specified  was  a  sufficient 

compliance  with  the  stipulation. 


The  judgment  is  reversed. 


9921 

BARTLETT  ET  AL.  v.  AYCOCK  ET  AL, 
(95  S.  E.  188.) 

1.  Trusts — Trust  Deeds — Construction. — A  trust  deed  is  not  to  be 
construed  by  the  technical  rules  of  thfc  common  law,  but  of  equity, 
which  always  endeavors  to  ascertain  the  intention  of  the  grantor. 

2.  Trusts — Trust  Deeds — Construction — Estate  Conveyed. — A  trust 
deed  '*to  have  and  to  hold  the  premises  in  trust  for  life  and  on  the 
grantee's  death  to  such  heirs  of  his  body  as  may  survive  him,  to 
them  and  their  assigns  forever,*'  granted  only  a  life  estate,  with 
remainder  to  surviving  heirs. 

Before  Mem  mincer,  J.,  Sumter,  Summer  term,  1916. 
Reversed. 

Two  actions  by  Bunyan  Bartlett  and  others  against  Henri- 
etta Aycock  and  others,  and  by  Henry  Bartlett  and  others 
against  Charles  L.  McLeod.  From  the  decree  rendered, 
plaintiffs  in  each  case  appeal. 

Mr.  A,  B,  Stuckey,  for  appellants,  cites:  As  to  the  con- 
struction of  the  deed:  67  S.  C.  130. 
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March  11,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chiei* 
Justice  Gary. 

These  two  actions  were  heard  together,  and  involve  the 
construction  of  a  deed,  whereby  Jno.  M.  Tindall  conveyed 
certain  lands  to  Richard  S.  Bartlett,  the  habendum  clause 
heing  as  follows : 

**To  have  and  to  hold  all  and  singular  the  said  premises 
before  mentioned,  unto  the  said  Richard  S.  Bartlett,  in  trust 
for  his  life,  and  at  his  death  to  such  heirs  of  his  body  as  may 
survive  him,  to  them  and  their  heirs  and  assigns  forever." 

His  Honor,  the  Circuit  Judge,  ruled  that  Richard  S.  Bart- 
lett took  a  fee  conditional.     After  the  birth  of  issue  he  con- 
veyed the  lands  to  these  defendants  or  their  grantors.     The 
only  question  involved  is  whether  the  ruling  of  the 

1  Circuit  Judge  is  erroneous.     As  this  is  a  trust  deed, 
it  is  not  to  be  construed  by  the  technical  rules  of  the 

common  law,  but  of  equity,  which  always  endeavors  to 
ascertain  the  intention  of  the  grantor.  Holder  v.  Melznn, 
106  S.  C.  245,  91  S.  E.  97. 

The  clear  intention  of  the  deed  was  that  Richard   S. 

Bartlett  should  take  only  a  life  estate,  with  remainder  to 

such  of  his  heirs  of  his  body  as  might  be  living  at 

2  the  time  of  his  death.     This  construction  is  fully 
sustained  by  the  case  of  Gadsden  v.  Desportes,  39  S. 

C.  131,  17  S.  E.  706,  in  which  Mr.  Chief  Justice  Mclver 
used  the  following  language : 

"It  may  be  conceded,  for  the  purposes  of  this  case,  that  if 
the  language  of  this  devise  had  been  to  Regina  Gadsden, 
and  at  her  death  to  the  issue  of  her  body,  with  nothing  more, 
then  the  rule  in  Shelley's  case  would  have  applied,  unless 
there  were  other  controlling  circumstances,  hereafter  to  be 
adverted  to,  to  present  such  a  result.  But  in  this  case  there 
is  something  more.     Here  the  words  are  not  simply  to  the 
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issue  of  her  body,  but  to  the  issue  of  her  body  *who  may  be 
then  living/  which,  it  seems  to  us,  negatives  an  intent  that 
the  issue  should  take  in  indefinite  succession,  and,  on  the 
contrary,  indicates  an  intent  that  certain  issue,  not  suscepti- 
ble of  designation  by  name,  and,  therefore,  described  as  a 
class,  Svho  may  be  then  living,'  should  take  as  purchasers. 
These  words  unquestionably  show  that  it  was  not  the  intent 
that  the  issue  generally  should  take,  but,  on  the  contrary, 
only  such  of  the  issue  as  might  then  be  living,  which  would 
be  equivalent  to  saying  such  issue  as  might  then  be  surviving. 
If,  therefore,  the  intention  was  not  to  give  the  property  to 
the  issue  generally  who  could  take  through  their  ancestor, 
but  to  certain  persons  who  could  bring  themselves  within  the 
terms  of  the  devise  descriptive  of  the  class,  they  must  take 
as  purchasers,  and  not  through  their  ancestors." 

It  will  thus  be  seen  that  the  remaindermen  under  the  deed 
in  question  would  take  as  purchasers  even  if  it  should  be 
tested  by  technical  rules  of  construction. 

Reversed. 

1. 
MESSRS.  Justices  Hydrick,  Watts  and  Fraser  concur. 

Mr.  Justice  Gage  dissenting.  I  dissent,  and  concur  with 
the  Circuit  Court.  I  think  there  was  no  tnist,  and  it  must 
be  decided  as  if  it  was  at  law. 


9956 

LINDER  V.  seaboard  AIR  LINE  RY. 
(96  S.  E.  191.) 
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ant  knew  so  much,  and  that  defendant's  servant  nevertheless  com- 
manded plaintiff  to  drive  the  spikes,  were  sufficient  to  take  the 
question  of  negligence  to  the  jury,  if  supported  by  testimony, 
although  ^'negligence"  was  not  alleged  in  words. 

2.  Master  and  Sebvant — Railway  Employee  Ikjuey — Evidekce. — In 
a  railway  employee's  action  for  injuries  sustained  while  tightening 
loose  spikes  in  compliance  with  commands,  plaintiff's  evidence  held 
not  to  warrant  an  inference  of  defendant's  negligence. 

Before  Smith,  J.,  Richland,  Summer  term,  1917.  Af- 
firmed. 

Action  by  J.  L.  Linder  against  the  Seaboard  Air  Line 
Railway.     Judgment  for  defendant,  and  plaintiff  appeals. 

The  portion  of  the  complaint  referred  to  in  the  opinion  is 
as  follows: 

Second.  That  on  or  about  August  4,  1913,  this  plaintiff 
was  in  the  employment  of  this  defendant,  working  upon  its 
roadbed  between  Blaney  and  Jacob's,  two  stations  along 
defendant's  line  of  railway,  between  Columbia  and  Camden. 
That  plaintiff,  acting  under  instructions  of  defendant,  its 
agents  and  servants,  was  driving  spikes  by  the  iron  rails  in 
order  to  hold  them  securely  fastened  to  the  wooden  crossties, 
using  a  large  spiking  or  sledge  hammer. 

Third.  That  the  iron  spikes  furnished  this  plaintiff  by  the 
defendant  were  old  and  rusty,  having  been  previously  used 
and  were  dangerous,  in  that  they  could  not  stand  the  heavy 
strokes  necessary  to  sufficiently  drive  them  into  the  hard 
wooden  crossties,  and  frequently  the  heads  of  said  iron 
spikes  would  fly  off  when  struck  because  of  the  old  and  rusty 
condition.  That  defendant's  attention  had  been  called  to 
the  unsafe  and  dangerous  condition  of  the  spikes  and  the 
danger  attendant  upon  using  them  in  that  capacity,  but,  in 
the  face  of  this  notice  and  warning  and  in  violation  of  the 
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safety  of  this  plaintiff,  the  defendant,  illegally  and  unlaw- 
fully, wilfully  and  wantonly,  and  in  total  disregard  of  this 
plaintiff's  safetly,  commanded  and  requested  this  plaintiff  to 
use  said  old  and  rusty  spikes. 

Fourth.  Alleged,  in  substance,  that  while  carrying  out  the 
instructions  of  the  defendant,  that  one  of  the  spike  heads 
flew  off,  and  split  the  bone  of  one  of  his  legs,  and  damaged 
him  in  the  sum  of  $3,000. 

The  answer  of  the  defendant  was :  First,  a  general  denial; 
and,  second,  that  plaintiff  was  working  in  interstate  com- 
merce, that  the  danger  of  a  spike  head  flying  off  was  open 
and  obvious,  and  that  the  plaintiff  voluntarily  undertook  the 
work,  and  assumed  the  risk. 

The  testimony  of  the  plaintiff  was  as  follows : 

Plaintiff  had  been  employed  as  a  laborer  with  the  section 
gang  about  one  month,  and  had  been  hardening  spikes  for 
two  days  when  a  spike  head  flew  off  and  struck  him  on  the 
leg.  That  he  asked  the  foreman  or  section  master  if  there 
was  any  danger  of  the  spikes'  head  flying  off,  but  that  the 
section  master  made  no  reply.  That  plaintiff  thought  as 
the  section  man  was  experienced  in  such  work,  and  plaintiff 
was  not  experienced,  that  he  might  proceed  with  the  work  in 
safety.  That  he  did  not  know  that  the  work  was  dangerous. 
That  if  he  had  known  it  was  dangerous,  he  would  have 
refused  to  do  the  work.     That  a  spike  head  flew  off  and  hit 
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Supreme  Ct.  Rep.  305;  239  U.  S.  199;  60  L.  Ed.  226;  241 
U.  S.  181 ;  60  L.  Ed.  943;  241  U.  S.  — ;  60  L.  Ed.  1125; 
101  S.  C.  86;  236  U.  S.  454;  35  Sup.  Ct.  Rep.  306;  81 
S.  C.  522. 

Messrs.  Lyles  &  Lylcs,  for  respondent  (oral  argument). 

April  17, 1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  for  tort  to  the  person ;  verdict  for  the  defendant ; 
appeal  by  the  plaintiff.  The  circumstances  of  the  transac- 
tion are  set  out  in  the  second,  third  and  fourth  paragraphs 
of  the  complaint,  which  ought  to  be  reported.  The  answer 
is  a  general  denial,  and  a  plea  that  the  plaintiff  was  working 
in  interstate  commerce,  and  that  the  danger  of  a  spike  head 
flying  off  was  obvious,  and  that  the  plaintiflF  assumed  that 
risk.  When  the  pleadings  had  been  read  both  sides  admit- 
ted that  the  case  was  one  under  the  act  of  Congress  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916, 
sees.  8657-8665])  regulating  the  liability  of  employers  to 
workmen.  But  the  Court  ruled  the  contrary,  and  submitted 
the  case  to  the  jury  under  the  laws  of  the  State,  and  the 
Court  further  ruled  that  the  complaint  alleged  only  a  wilful 
act,  and  not  a  negligent  act.  At  the  conclusion  of  the  tes- 
timony the  defendant  moved  for  a  directed  verdict:  (1) 
Because  there  was  no  evidence  of  negligence;  (2)  because 
the  only  inference  to  be  drawn  from  the  testimony  is  that 
the  plaintiff  assumed  the  risks.     The  motion  was  refused. 

After  the  verdict  for  the  defendant,  there  was  a  motion 
by  the  plaintiflF  for  a  new  trial,  because  under  the  act  of  Con- 
gress the  complaint  suflficiently  alleged  negligence,  and  that 


Digitized  by  CjOOQIC 


442  LiNDER  V.  Seaboard  A.  L.  Ry. 


Opinion  of  the  Court.  [109  S.  C. 


issue  should  have  been  sent  to  the  jury.  The  Court  held 
upon  this  motion:  (1)  That  the  complaint  alleged  only  a 
wilful  tort;  (2)  that  for  such  conduct  (contrary  to  the 
Court's  first  impression)  the  defendant  was  not  liable  under 
the  act  of  Congress;  (3 )  that  therefore  the  Court  ought  to 
have  directed  a  verdict  for  the  defendant;  (4)  that  even 
though  the  complaint  alleged  negligence,  yet  the  plaintiff 
had  assumed  the  risks  incident  to  the  employment,  and  for 
that  reason  also  the  Court  ought  to  have  directed  a  verdict 
for  the  defendant.  The  Court  held  finally  that  upon  any 
view  of  the  case  the  plaintiff  had  not  been  prejudiced,  and 
refused  the  new  trial. 

There  are  eight  exceptions,  but  the  brief  of  the  appellant's 
counsel  argues  only  two  questions :  ( 1 )  That  under  the  act 
of  Congress  negligence  was  sufficiently  alleged;  (2)  that 
whether  the  plaintiff  did  assume  the  risk  of  a  flying  spike 
head  was  a  question  of  law  and  fact,  and  ought  to  have  been 
submitted  to  the  jury  under  proper  instructions. 

It  is  true  that  the  complaint  does  not  in  words  allege  that 
the  conduct  of  the  defendant's  servant  was  "negligent." 
But  negligence  is  an  inference  to  be  drawn  from  circum- 
stances  alleged   or   proven.     If   the   circumstances 

1  be  set  out  from  which  the  inference  of  negli- 
gence is  made,  then  manifestly  the  pleader  need  not 
denominate  these  circumstances  as  negligent;  the  law 
does  that.  For  instance,  if  a  pleader  should  allege  that  a 
man  drove  his  horse  and  vehicle  through  a  crowded  street 
at  the  rate  of  12  miles  an  hour,  and  knocked  down  and 
injured  a  bystander  there,  it  would  not  be  necessary  to 
denominate  that  act  as  negligent;  the  law  does  that.     So 
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ant's  servant  knew  so  much;  that  the  defendant's  servant 
nevertheless  commanded  and  requested  the  plaintiff  to  drive 
those  spikes. 

And  the  plaintiff  testified  that  he  did  not  know  that  the 
work  was  dangerous.  These  circumstances  alleged  if  testi- 
fied to  were  sufficient  to  send  the  case  to  the  jury  to  inquire 
if  negligence  was  reasonably  inferable.  But  when  the  wit- 
nesses were  sworn  the  defendant  asked,  amongst  other 
things,  that  a  verdict  be  directed  for  it,  because  there  was  no 
testimony  tending  to  prove  negligence.  The  Court  declined 
that,  and  did  not  submit  to  the  jury  the  issue  of  negligence^ 
but  submitted  only  the  issue  of  wilfulness.  And  the  defend- 
ant now  asks  us  in  the  brief  to  sustain  the  verdict  upon  one 
of  the  grounds  for  which  a  directed  verdict  was  asked  and 
refused,  to  wit,  that  here  was  no  evidence  tending  to  prove 
negligence.  The  record  does  not  show  that  any  testimony 
was  excluded;  that  which  is  printed  does  not  tend  to  at  all 
show  that  the  spikes  were  defective  in  any  particular.  Let 
the  testimony  for  the  plaintiff  be  reported ;  it  is  very  short. 

Manifestly,  regardless  of  the  pleading  now  found  to  be 
sufficient,  the  testimony  does  not  warrant  a  reasonable  infer- 
ence  that  the  defendant's  servant  was  negligent ;  and 
2       the  case  on  this  determinative  issue  must  be  judged 
by  the  testimony  and  against  the  plaintiff.     On  this 
view  the  second  issue  made  by  the  appeal,  that  of  the  assump- 
tion of  risk,  becomes  irrelevant. 

The  judgment  is  affirmed. 

Messrs.  Justices  Hydrick,  Watts  and  Fraser  cctncm. 
Mr.  Chief  Justice  Gary  did  not  sit. 
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ATLANTA  &  CHARLOTTE  AIR  LINE  RY.  CO.  v.  LIMESTONE 
GLOBE  LAND  COMPANY  ET  AL, 

(96  S.  E.  188.) 

1.  Corporations — Deeds — Siokatube  by  Agekt. — The  rule  that  deeds 
executed  by  agent  or  attorney  must  be  executed  in  the  name  of  the 
principal  does  not  apply  to  the  deed  of  land  of  a  corporation,  signed 
by  an  agent  with  proper  authority,  where  it  appears  in  the  body  of 
the  deed  that  the  corporation  is  the  grantor. 

2.  CoapoRATiOKs — Deeds — Signature  by  Agent. — Deed  on  its  face  pur- 
porting to  convey  corporation  land,  signed  "G.  S.  C,  [L.  S.]  Pres. 
M.  I.  Co.,  Per  F.  G.  L.    F.  G.  L.,  agent,"  was  sufficient  to  pass  title. 

8.  Corporations  —  Powers  op  Officers  —  Presumptions.  —  Generally, 
where  €Ui  act  is  done  or  instrument  executed,  which  is  within  the 
powers  of  the  corporation,  and  by  its  appropriate  officer  or  €tgent, 
lurting  ostensibly  in  its  behalf,  antecedent  authority  will  be  pre- 
sumed, at  least  prima  fa4:ie,  and  a  fortiori,  after  lapse  of  over  40 
years  accompanied  by  undisturbed  possession  under  a  deed,  the 
authority  to  execute  the  deed  for  the  corporation  will  be  presumed 
in  the  agent  who  signed  the  deed. 

4.  Easements — Purchase  of  Servient  Estate. — Where  deed  by  corpo- 
ration of  railroad  easement  was  signed  **G.  S.  C,  Pres.  M.  I.  Co.," 
assuming  its  recordation  did  not  give  constructive  notice  to  subse- 
quent purchasers  of  the  land  from  the  corporation,  such  pur- 
chasers could  not  be  treated  as  purchasers  without  notice,  where 
they  laid  off  their  lots  up  to  the  line  of  the  railroad's  right  of  way, 
and  only  put  a  street  on  the  right  of  way. 

6.  Railroads — Rights  of  Fee  Owners. — The  owner  of  the  fee  in  a  rail- 
road right  of  way  has  the  right  to  use  so  much  thereof  as  is  not  in 
the  actual  use  and  occupancy  of  the  railroad  company,  provided  the 
use  be  not  inconsistent  with  the  claim  of  right  of  way  for  thfe  rail- 
road purposes. 

6.  Adverse  Possession — Railroads — Notice  of  Adverse  Use. — A  right  of 
way  of  a  railroad,  having  been  cu^quired  for  a  public  purpose,  can- 
not be  lost  by  prescriptive  use  or  adverse  possession,  unless  by 
the  erection  of  a  permanent  structure,  accompanied  by  notice  to  the 
railroad  company  of  an  intention  to  claim  adversely  to  its  right. 

7.  Adverse  Possession — Raijroad  Right  of  Way. — Tliat  owners  of  fee 
of  railroad  right  of  way,  after  the  railroad  was  built,  continued  to 
use  the  right  of  way  up  to  the  railroad  as  they  always  had  done, 
cultivating  it  and  inclosing  it  for  pasture,  etc.,  did  not  amount  to 
adverse  possession  against  the  railroad  company. 
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Before  Peurifoy,  J.,  Cherokee,  Fall  term,  1911.  Af- 
firmed. 

Suit  by  the  Atlanta  &  Charlotte  Air  Line  Railway  Com- 
pany against  the  Limestone  Globe  Land  Company  et  al. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Messrs.  Butler  &  Hall,  for  appellant,  submit :  Respondent 
must  rely  on  a  written  contract  with  the  owner  of  the  land, 
over  which  it  claims  a  right,  and  can  invoke  no  presumption 
arising  out  of  the  act  of  incorporation  to  establish  a  right 
of  way  over  any  land  not  occupied  by  it,  but  which  is  in  the 
actual  occupancy  of  the  appellants,  claiming  adversely  under 
claim  founded  on  written  title:  105  S.  C.  80;  99  S.  C.  299; 
Const,  of  1868,  art.  I,  sec.  23,  14  Stats.  88.  As  to  the 
insufficiency  of  the  written  instrument  under  which  respond- 
ent claims:  1  Bail.  1;  2  S.  C.  428;  19  S.  C.  292;  27  S.  C. 
310;  36  S.  C.  574;  40  S.  C.  163;  28  S.  C.  466;  52  S.  C.  152; 
36  S.  C.  551;  21  S.  C.  421;  16  S.  C.  416;  105  S.  C.  365;  28 
S.  C.  388;  33  S.  C.  175;  38  S.  C.  — ;  59  S.  C.  371 ;  72  S.  C. 
381.  As  to  adverse  possession:  1  Cyc.  1130;  25  S.  C.  181 ; 
82  S.  C.  215;  63  S.  C.  266.  As  to  purchasers  for  value 
ziithout  notice:  108  S.  C.  381 ;  99  S.  C.  264;  92  S.  C.  254 
95  S.  C.  347;  2  S.  C.  430;  2  Ency.  Law  100;  105  S.  C.  319 
82  S.  C.  378 ;  103  S.  C.  5 10.  As  to  estoppel  by  acquiescence 
16  Cyc.  791. 

Messrs.  Sanders  &  DePass,  for  respondent,  cite:  As  to 
validity  of  deed,  under  zvhich  respondent  claims:  10  Cyc.» 
p.  1003;  1005, 1006,  1016;  7  R.  C.  L.,  pp.  644-645;  11  Rich. 
429;  1  Hill  Ch.  376;  72  S.  C.  420;  80  S.  C.  114;  105  S.  C. 
320;  10  Cyc.  1079-1078;  22  S.  C.  32;  78  S.  C.  501;  82  S. 
C.  381 ;  72  S.  C.  235;  70  S.  C.  286;  11  Stats.  348-361 ;  14 
Stats.  80;  71  S.  C.  521 ;  2  Rich.  Law  19;  5  Rich.  Law  452; 
Cheves  Eq.  57;  105  S.  C.  319;  56  N.  E.  1050;  89  Ind.  501 ; 
13  S.  W.  680;  9  Sou7^12;  92  Ala.  252. 
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April  17,  1918. 

The  opinion  of  the  Court  was  dehvered  by  Mr.  Justice 
Hydrick. 

Defendants  appealed  from  a  decree  of  the  Circuit  Court 
which  enjoined  them  from  using  a  permanent  street  laid  out 
within  the  Hmits  of  plaintiff's  right  of  way.  Plaintiff  and 
defendants  claim  under  the  Magnetic  Iron  Company,  a  cor- 
poration. 

In  1870  a  deed  was  executed  which  purported  to  convey  to 
plaintiff's  predecessor  in  title  a  right  of  way  through  the 
lands  of  the  Magnetic  Iron  Company  200  feet  wide,  100  feet 
on  each  side  of  the  railroad  which  was  thereafter  to  be  built. 
On  its  face  it  appears  to  have  been  intended  to  be  the  deed  of 
the  corporation,  and  to  convey  its  property,  and  it  was  suffi- 
cient in  form  to  do  so,  unless  that  purpose  was  defeated  by 
a  mere  irregularity  in  the  way  in  which  it  was  signed,  to  wit : 
"Geo.  S.  Cameron,  (L.  S.)  Pres.  M.  I.  Co.,  Per  F.  G. 
Latham.     F.  G.  Latham,  Agent." 

This  deed  was  probated  by  one  of  the  two  subscribing  wit- 
nesses, who  made  oath,  in  due  form,  "that  he  saw  Geo.  S. 
Cameron,  per  F.  G.  Latham,  sign,  seal,  and  deHver  the  within 
deed  of  conveyance  for  the  uses  and  purposes  therein  men- 
tioned/' etc.,  and  it  was  duly  recorded  in  1871.  The  rail- 
road was  built  within  a  few  years  afterwards. 

In  1890  the  Magnetic  Iron  Company  conveyed  the  tract 
through  which  the  railroad  runs  to  the  Gaffney  City  Land  & 
Improvement  Company,  and  in  1907  that  company  con- 
veyed 40-odd  acres  of  it  to  the  defendant,  Limestone-Globe 
Land  Company,  which  subdivided  its  holdings  into  building 
lots  fronting  on  plaintiff's  right  of  way,  and  conveyed 
some  of  them  to  its  codefendants.  A  street  was  laid  out,  60 
feet  wide,  parallel  with  the  railroad,  in  front  of  these  lots, 
and  extending  from  the  line  of  the  right  of  way  toward  the 


Digitized  by  VjOOQIC 


A.  &  C.  A.  L.  Ry.  Co.  v.  Limestone  G.  L.  Co.  et  al.    447 

Rep.]  October  Term,  1917. 

railroad,  so  that  it  covers  a  strip  of  the  right  of  way  60  feet 
wide  for  the  distance  of  a  quarter  of  a  mile. 

After  the  railroad  was  built  two  owners  of  the  fee  in  the 
land  continued  to  use  so  much  of  it  as  was  within  the  right 
of  way  up  to  the  railroad,  as  they  had  always  done.  They 
cultivated  some  of  it,  cleared  and  brought  into  cultivation 
some  of  it,  inclosed  some  of  it  by  a  wire  fence  in  a  pasture, 
and  generally  made  such  use  of  it  as  is  customary  in  such 
cases.  But  no  structure  of  a  permanent  nature  was  ever 
placed  on  the  right  of  way,  nor  was  any  use  made  of  it  which 
was  inconsistent  with  plaintiff's  claim  of  easement,  nor  was 
any  notice  of  any  claim  or  use  adverse  to  the  easement  ever 
given  to  the  railroad  company  until  the  street  in  question 
was  opened. 

The  undisputed  evidence  shows  that  F.  G.  Latham  was 
the  general  or  managing  agent  of  the  Magnetic  Iron  Com- 
pany's business,  and  that  the  railroad  was  built  through  the 
company's  lands,  after  the  execution  of  the  deed,  without 
any  objection  or  demand  for  compensation. 

The  principal  question  is  as  to  the  effect  of  the  record  of 
the  deed  as  constructive  notice  to  subsequent  purchasers  from 
the  Magnetic  Iron  Company.  It  is  admitted  that  defend- 
ants had  no  actual  notice  of  it.  They  contend  that  it  was 
fatally  defective  in  the  manner  of  its  execution,  that  it  was 
not  the  deed  of  the  corporation,  and,  therefore,  conveyed 
nothing,  and,  being  ineffectual  as  a  conveyance,  it  was  not 
entitled  to  record,  and  for  that  reason  its  record  was  a  nullity 
and  ineffectual  to  give  constructive  notice  of  it. 

Without  doubt  the  rule  is  well  settled  that  conveyances 
by  deed  executed  by  an  agent  or  attorney  must  be  executed 
in  the  name  of  the  principal.     This  Court  has  so  held  in  a 
number  of  cases,  some  of  which  are  cited  by  appel- 
1,  2     lant.     But  in  each  of  the  cases  so  decided  the  prin- 
cipal was  a  natural  person,  capable  of  acting  for 
himself.     In  such  case  there  is  greater  reason  why  the 
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act  should  be  done  in  his  name  than  there  is  in  the  case 
of  a  corporation  principal,  which  cannot  act  for  itself. 
Every  corporate  act  must  of  necessity  be  done  by  its 
officers  or  agents.  Therefore,  where  the  officer  or  agent 
has  authority  to  do  the  act  in  question,  and  it  clearly 
appears  that  it  was  intended  to  be  done  as  the  act  of  the 
corporation,  it  would  be  sacrificing  substance  to  form  to 
hold  the  act  invalid  simply  because  it  was  not  formally  done 
in  the  name  of  the  corporation  by  the  officer  or  agent.  The 
tendency  of  modem  decisions  is  to  ignore  the  exceedingly 
technical  refinements  upon  which  the  rule  was  established, 
and  give  effect  to  the  intention,  when  it  is  perfectly  apparent. 

In  10  Cyc.  1013,  after  stating  the  ancient  rule,  the  author 
says: 

**But  according  to  the  good  modem  theory,  if  it  appears 
in  the  body  of  the  deed  that  the  corporation  is  the  grantor, 
it  will  not  be  regarded  as  the  personal  deed  of  the  officers 
merely  because  they  signed  their  names  with  their  official 
additions  instead  of  signing  the  name  of  the  corporation 
with  the  additions,  'By  A.  B.,  Its  President,'  and  'By  C.  D., 
Its  Secretary,'  although  it  is  to  be  confessed  that  there  is 
musty  authority  to  the  contrary." 

Judge  Thompson,  in  his  work  on  Corporations  (4th  vol., 
sees.  5074-5,  5083-4)  indorses  the  modem  theory.  In  sec- 
tion 5074  he  says : 

"It  is  to  be  regretted  that  many  of  the  decisions  upon  this 
subject  refine  to  an  extent  which  makes  a  travesty  of  justice, 
ignoring  what  the  Judges  themselves,  upon  a  reading  of  the 
instrument,  know  to  be  its  real  meaning.  The  sound  prac- 
tical view,  and  that  to  which  American  Courts  are  constantly 
tending,  is  believed  to  be  that,  whether  the  instrument  be 
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the  end  of  its  signature.  In  many  of  the  cases  where  the 
Courts  have  charged  the  individual  with  Hability  and  exon^ 
erated  the  corporation,  the  interpretation  has  been  an  inter- 
pretation which  the  late  Dr.  Lieber,  in  his  work  on  Her- 
meneutics,  denounces  as  unfaithful.  The  Courts  have  not 
kept  in  their  breasts  the  real  purpose  of  declaring  the  mean- 
ing of  the  instrument  as  the  parties  intended." 

Most  modern  decisions  which  adhere  to  the  ancient  tech- 
nical rule  do  so  with  a  note  of  regret,  and  little,  if  any,  tend- 
ency is  found  to  extend  its  application  further  than  is 
absolutely  required  by  the  principle  of  stare  decisis.  With 
regard  to  the  sufficiency  of  the  execution  of  a  deed  of  con- 
veyance of  land,  or  of  rights  therein  by  a  corporation,  we 
are  not  fettered  by  any  previous  decisions  of  this  Court. 
On  the  contrary,  the  tendency  of  the  previous  decisions  with 
regard  to  the  acts  and  contracts  of  corporations  has  been 
toward  the  adoption  of  the  modern  rule,  which  is  founded  in 
common  sense  and  justice.  Whatever  the  Court  may  con- 
clude as  to  its  duty  to  adhere  to  the  rule  adopted  by  the  pre- 
vious decisions  as  to  the  acts  and  contracts  of  natural  per- 
sons is  a  matter  for  future  consideration,  when  a  case  in 
which  its  application  is  invoked  may  arise,  but  certainly  we 
are  not  bound  to  extend  that  rule  to  the  acts  and  deeds  of 
corporations. 

In  all  cases  it  is  the  duty  of  the  Court  to  give  effect  to  the 
intention  of  the  parties  to  a  contract,  if  it  can  be  done  within 
the  law.  There  is  not  the  slightest  doubt  of  the  intention  of 
the  Magnetic  Iron  Company,  through  and  by  its  agent,  to 
convey  the  easement  described  in  the  deed,  and,  upon 
reason  and  authority,  the  deed  was  sufficient  in  form  and  the 
manner  of  its  execution  to  accomplish  the  purpose  intended. 
It  was,  therefore,  properly  recorded,  and  the  record  was 
constructive  notice  to  defendants. 

But  defendants  contend,  further,  that  there  was  no  evi- 
dence that  the  president  of  the  corporation  had  authority  to 
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execute  the  deed,  or  to  authorize  Latham  to  do  it,  or  that 
such  authority  was,  in  fact,  delegated  to  Latham, 

3  either  by  the  corporation  or  by  the  president.  As  a 
general  rule,  where  an  act  has  been  done  or  an  instru- 
ment executed  which  is  within  the  power  of  the  corporation, 
and  by  its  appropriate  officer  or  agent,  acting  ostensibly  in 
its  behalf,  antecedent  authority  will  be  presumed,  at  least 
prima  facie,  so  as  to  make  it  unnecessary  to  produce  evi- 
dence thereof  until  the  presumption  is  rebutted.  4  Thomp. 
Corp.,  sec.  5029;  10  Cyc.  1003;  Bank  v,  Mfg,  Co,,  10  Rich, 
9i\Josey  v.  R.  Co,,  12  Rich.  134;  Walker  v,  R.  Co.,  26  S. 
C.  80,  1  S.  E.  366;  Moyer  v.  Terminal  Co.,  41  S.  C.  300,  19 
S.  E.  651 ;  25  L.  R.  A.  48,  44  Am.  St,  Rep.  709.  A  fortiori, 
after  the  lapse  of  such  a  great  length  of  time,  accompanied 
by  undisturbed  possession  under  the  deed,  authority  to  exe- 
cute it  in  behalf  of  the  corporation  will  be  presumed.  In 
Maverick  v.  Austin,  1  Bailey  59,  it  was  held,  with  regard  to 
a  conveyance  of  land  in  which  the  grantor  styled  himself 
''executor"  of  him  who  was  last  seized,  and  long  possession 
under  the  deed,  that  a  will  might  be  presumed.  The  Court 
said :  "If  a  deed  may  be  presumed,  why  not  an  authority  to 
make  the  deed?"  In  31  Cyc.  1640,  it  is  said  that  "undis- 
turbed possession  of  land  for  many  years,  under  a  deed  made 
by  an  agent,  raises  a  presumption  of  authority  on  the  part 
of  the  agent  to  make  the  conveyances." 

Moreover,  in  the  absence  of  constructive  notice  from  the 

record  of  the  deed,  under  the  authority  of  Beck  v.  Ry.  Co., 

105  S.  C.  319,  89  S.  E.  1018,  the  facts  and  circumstances 

of  this  case  require  the  finding  that  defendants  had 

4  notice  of  plaintiff's  claim.     The  facts  and  circum- 
stances of  this  case  are  similar  in  many  respects  to 
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According  to  the  decisions  of  this  Court,  the  owner  of 
the  fee  in  a  railroad  right  of  way  has  the  right  to  use  so  much 
thereof  as  is  not  in  the  actual  use  and  occupancy  of  the  rail- 
road company,  provided  the  use  be  not  inconsistent 
5-7  with  the  claim  of  right  of  way  for  the  railroad  pur- 
poses. It  follows  from  this,  and  the  rule  that  a  right 
of  way  of  a  railroad,  having  been  acquired  for  a  public  pur- 
pose, cannot  be  lost  by  prescriptive  use  or  adverse  possession 
unless  by  the  erection  of  a  permanent  structure,  accompanied 
by  notice  to  the  railroad  company  of  an  intention  to  claim 
adversely  to  its  right,  that,  under  the  facts  stated,  at  no  time 
did  the  plaintiff  have  a  cause  of  action  against  the  defendants 
or  their  predecessors  in  title  until  the  street  in  question  was 
constructed  and  attempted  to  be  used  under  the  assertion  of 
a  right  to  do  so.  As  the  statute  of  limitations  does  not  begin 
to  run  until  a  cause  of  action  has  accrued,  plaintiff's  action 
is  not  barred.  And,  for  the  reasons  already  stated,  the 
possession  and  use  of  the  right  of  way  by  defendants  and 
their  predecessors  in  title  was  not  adverse,  and,  therefore, 
their  claim  by  adverse  possession  cannot  be  sustained. 

Judgment  affirmed. 


9960 

TEDDER  ET  AL.  v.  TEDDER  ET  AL, 
(96  S.  E.  167.) 

1.  BA8TAKD8 CONVEYANCE     VIOLATIVE     OF     BasTABDT     AcT RiOHT     TO 

Shaae  in  Rents  and  Pbofits. — Where  plaintiffs  had  no  cause  of 
action  to  set  aside  deeds  made  in  violation  of  the  bastardy  act  (Civ. 
Code  1912,  sec.  &154)  until  the  grantor's  death,  their  right  to  share 
in  the  rents  and  profits  of  the  land  accrued  at  the  same  time  as 
their  right  to  the  land  itself,  and  they  are  entitled  to  an  accounting 
therefor  from  that  date,  and  not  from  the  date  of  the  conveyances 
to  defendants. 

2.  Judges — Cnicurr   Coubt — Jubisdiction   to   Vacate   Order. — After   a 
Judge  of  the  Circuit  Court  had  left  the  Circuit,  he  had  no  jurisdiction 
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to  vacate  his  order  in  an  action,  and  the  proper  way  for  plain- 
tiffs to  have  had  an  error  corrected  was  to  serve  notice  on  defend- 
ants that  they  would  consent  to  an  order  making  the  correction, 
and  if  defendants  did  not  accept  offer,  but  appealed  from  order,  and 
Supreme  Court  corrected  it  and  found  no  other  error,  defendants 
would  be  liable  for  costs  of  appeaL 

8.  Pabtition — Improvements  by  Tenant — Rents  and  Profttb. — Where 
one  tenant  in  common,  acting  in  good  faith,  makes  improvements  on 
a  particular  part  of  the  common  property,  in  a  partition  in  kind 
thereafter  had,  such  part  should  be  set  off  to  him  if  possible  without 
material  injury  to  the  rights  and  interests  of  the  other  cotenants, 
but,  if  that  cannot  be  done,  he  is  generally,  though  not  always, 
entitled  to  the  benefit  of  his  betterments  in  ascertaining  the  inter- 
ests of  the  parties  in  the  distribution  of  the  proceeds  of  sale, 
depending  on  the  equities  growing  out  of  the  circumstances,  but  at 
any  rate  he  is  entitled  to  have  them  taken  into  consideration  in 
accounting  for  rents  and  profits. 

4.  Partition — Reference. — In  a  suit  to  cancel  deeds  from  the  grantor 
to  his  illegitimate  children  so  far  as  they  conveyed  more  than  a 
quarter  of  his  estate,  and  to  partition  lands  affected  by  such  deeds, 
all  the  issues  of  law  should  have  been  referred  to  the  master  to 
report  his  findings  and  conclusions,  with  leave  to  report  on  any 
special  matter  arising  in  the  case,  so  that  a  final  judgment  deter- 
mining all  the  rights  and  interests  of  the  parties  could  have  been 
made,  which  is  proper  procedure  in  the  majority  of  cases  in  equity, 
where  there  are  numerous  issues  of  law  and  fact  growing  out  ot  the 
pleadings  and  arising  incidentally. 

5.  Partition — Receiver. — In  such  suit,  where  there  was  no  showing 
that,  after  the  decision  of  the  Supreme  Court  in  favor  of  plaintiffs, 
defendant  cotenants  in  possession,  who  were  insolvent,  refused  to 
allow  plaintiffs  to  have  possession  of  three-quarters  ot  the  land, 
or  to  secure  payment  to  them  of  their  proper  proportion  of  the  rents 
and  profits  pending  further  progress  of  the  suit,  receiver  of  the 
land  should  not  have  been  appointed,  it  being  within  the  power  and 
discretion  of  the  Court  to  grant  plaintiffs  a  less  drastic  and  expen- 
sive, but  equally  effective,  remedy. 
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Action  by  R.  Furman  Tedder  and  others  against  Wm. 
Tedder  and  others.  From  orders  of  the  Circuit  Court, 
defendants  appeal;  orders  of  supersedeas  being  made  by 
Mr.  Associate  Justice  Watts.  Plaintiffs  moved  to  vacate 
the  orders  of  supersedeas  and  to  dismiss  defendants* 
appeals. 

Messrs.  Geo,  W.  Brown  and  Frank  A,  Miller,  for  the 
motion,  submit :  Appellants  are  not  aggrieved  by  the  order 
of  his  Honor,  Judge  Memminger,  dated  22  January,  19 18, 
and  cannot,  therefore,  appeal:  2  R.  C.  L.  52,  et  seq.;  119 
Am.  St.  Rep.  747,  and  note;  3  Corpus  Juris  629;  52  S.  C. 
292;  15  Enc.  PI.  and  Pr.  336;  Code  of  Procedure,  sec.  375; 
21  S.  C.  11;  65  S.  C.  573.  Judge  Memminger' s  order  of 
November  14,  1917,  is  not  appealable:  84  S.  C.  40;  101  S. 
C.  358;  2  Encyc.  PI.  &  Pr.  96;  15  Encyc.  PI.  &  Pr.,  footnote 
on  page  357;  2  Cyc.  621 ;  3  Corpus  Juris  608;  84  S.  C.  100; 
86  S.  C.  251 ;  99  S.  C.  475 ;  88  S.  C.  460;  87  S.  C.  369;  101 
S.  C.  358;  108  S.  C.  206;  65  S.  C.  574;  68  S.  C.  41 ;  76  S.  C. 
192;  15  Enc.  PI.  &  Pr.  330;  107  S.  C.  216.  The  order  of 
supersedeas  should  be  vacated:  92  S.  C.  488;  87  S.  C.  301 ; 
67  S.  C.  236;  45  S.  E.153;  49  S.  C.  324;  27  S.  E.  100;  49 
S.  C.  385;  27  S.  E.  385.  The  appeals  are  frivolous:  Code 
of  Procedure,  section  11,  subdiv.  1 ;  36  S.  C.  174;  36  S.  C. 
572;  108S.  C.  289. 

Messrs,  E.  O,  Woods,  Dargan  &  Dargan  and  Geo.  H, 
Edwards,  contra  (oral  argument). 

April  10,  1918. 

The  opinion. of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

This  is  a  motion  by  plaintiffs  to  vacate  several  orders  of 
supersedeas  granted  by  Mr.  Justice  Watts,  and  to  dismiss 
the  defendants'  appeals  from  the  orders  of  the  Circuit  Court 
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which  were  superseded.  In  their  efforts  to  speed  the  cause, 
plaintiffs  proceeded  somewhat  irregularly,  with  the  result, 
not  unusual  in  such  cases,  that  they  have  brought  about  con- 
fusion and  delay. 

The  opinion  and  judgment  of  this  Court,  which  deter- 
mined certain  issues  in  the  cause  and  remanded  it  to  the  Cir- 
cuit Court  for  further  proceedings  not  inconsistent  with  the 
views  announced  by  this  Court,  were  filed  in  the  Circuit 
Court  on  November  13,  1917.  On  the  next  day  plaintiffs 
obtained  from  Judge  Memminger,  who  was  then  presiding 
in  the  Circuit  Court  at  Darlington,  an  ex  parte  order,  which 
recites  that  this  Court  held  that  the  several  deeds  of  William 
Tedder,  Sr.,  to  his  illegitimate  sons  named,  are  void  as  to 
three-fourths  of  the  value  of  the  land  attempted  to  be  con- 
veyed to  each,  and,  therefore,  the  legitimate  heirs  of  said 
grantor  are  tenants  in  common  of  the  lands  with  the  several 
grantees  in  the  proportions  of  three-fourths  to  one-fourth, 
and  that  it,  therefore,  appears  that  the  heirs  of  said  grantor 
are  entitled  to  an  accounting  from  the  several  grantees  for 
rents  and  profits  received  since  the  date  of  the  conveyance  ti. 
them  respectively,  and  refers  it  to  the  master  to  take  and 
report  the  testimony  as  to  the  practicability  of  a  partition  in 
kind,  and  as  to  rents  and  profits  received  by  the  several 
defendants  since  the  date  of  the  several  conveyances  to  them 
respectively,  or,  in  case  of  a  failure  of  proof  as  to  such  rents 
and  profits,  then  as  to  rental  value. 

From  this  order  defendants  appealed,  and,  as  plaintiffs 
were  attempting  to  hold  references  under  it,  defendants 
obtained  from  Mr.  Justice  Watts  an  order  of  supersedeas. 
Defendants  proceed  to  perfect  their  appeal,  and  sensed 
their  proposed  case,  to  which  plaintiffs  proposed  amend- 
ments, which  defendants  declined  to  allow,  and  served  notice 
of  a  motion  to  settle  the  case  before  Judge  Memminger,  on 
January  22,  1918,  at  Charleston,  his  Honor  having  previ- 
ously left  the  Fourth  Circuit.     In  response  to  this  notice. 
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plain tiflfs  served  notice  on  defendants  that  they  would  move 
before  Judge  Memminger  to  vacate  his  order  of  Novem- 
ber 14th. 

On  hearing  the  motion,  Judge  Memminger  passed  an 
order,  dated  January  22d,  vacating  his  order  of  November 
14th,  and  refusing  to  settle  the  case  for  appeal  from  that 
order,  holding  that,  as  the  order  was  vacated,  the  further 
prosecution  of  the  appeal  was  useless,  as  it  could  result  in 
nothing  more  than  a  decision  that  the  order  vacated  was 
erroneously  granted.  From  this  order  defendants  appealed, 
on  the  grounds  that  his  Honor,  having  left  the  Circuit,  had 
no  jurisdiction  to  vacate  his  order  of  November  14th,  and 
erred  in  refusing  to  settle  the  case  for  appeal  therefrom. 

In  the  meantime,  and  pending  the  running  of  the  notice 
of  the  motions  before  Judge  Memminger,  plaintiffs  served 
notice  on  defendants  that,  if  Judge  Memminger  should 
vacate  his  order  of  November  14th,  they  would  move  before 
Judge  Spain,  the  resident  Judge  of  the  Circuit,  on  January 
23d,  for  an  order  of  reference,  a  copy  of  the  proposed  order 
being  served  with  the  notice.  The  defendants  appeared 
before  Judge  Spain  and  objected  to  the  proposed  order,  on 
the  groimd  that  it  was  too  limited  in  the  scope  of  the  issues 
upon  which  testimony  could  be  taken  by  the  master  under 
it,  stating  that  they  wished  the  order  made  broad  enough,  in 
specific  terms,  to  allow  them  to  introduce  evidence  of  better- 
ments. The  Judge  made  some  change  in  the  wording  of 
the  proposed  order,  under  which  he  thought  defendants 
would  be  allowed  to  offer  such  testimony,  and  signed  it. 
From  that  order  defendants  appealed. 

On  January  25th,  on  motion  of  plaintiffs.  Judge  Spain 
passed  another  order  appointing  a  receiver,  who  was  ordered 
to  take  possession  of  the  lands  in  dispute,  rent  the  same,  and 
collect  the  rents,  and  defendants  were  ordered  to  surrender 
possession  thereof  to  him,  and  enjoined  from  interfering 
with  him  or  the  property  during  the  continuance  of  the 
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receivership.  The  order  appears  to  have  been  made  upon 
the  sole  ground  that  defendants,  who  are  in  possession,  are 
insolvent.     From  that  order  defendants  appealed. 

On  February  22d,  on  motion  of  defendants,  Mr.  Justice 
Watts  passed  an  order  superseding  both  of  Judge  Spain's 
orders,  except  as  to  the  taking  of  testimony.  As  already 
stated,  this  is  a  motion  of  plaintiffs  to  vacate  the  orders  of 
supersedeas  granted  by  Mr.  Justice  Watts,  and  also  to  dis- 
miss the  defendants*  appeals  from  the  several  orders  men- 
tioned on  the  grounds  stated  in  the  record,  which  we  shall 
consider  without  specific  reference  to  them. 

First,  as  to  the  orders  of  Judge  Memminger:  It  is  practi- 
cally conceded  by  all  parties,  and  by  the  learned  Judge  him- 
self, that  his  order  of  November  14th  was  erroneous.     This 
Court  held  that  plaintiffs  had  no  cause  of  action  to 

1  set  aside  the  deeds  made  in  violation  of  the  bastardy 
act  until  the  death  of  the  grantor.     It  follows  that 

their  right  to  share  in  the  rents  and  profits  of  the  land 
accrued  at  the  same  time  with  their  right  to  the  land,  and  that 
they  are  entitled  to  an  accounting  therefor  from  that  date 
and  not  from  the  date  of  the  conveyances,  as  stated  in  the 
order  of  his  Honor.  Clearly,  therefore,  that  part  of  the 
order  was  appealable,  though  not  necessarily  immediately 
so,  as  it  could  have  been  reviewed  on  appeal  from  the  final 
judgment. 

The  next  question  is,  Did  Judge  Memminger  have  juris- 
diction to  vacate  his  order?     Clearly  he  did  not,  as  he  had 
left  the  Circuit.     The  proper  way  for  plaintiffs  to  have  had 
the  error  corrected  was  to  serve  notice  on  defendants 

2  that  they  would  consent  to  an  order  making  the  cor- 
rection.    If  the  offer  had  been  accepted,  either  the 

resident  or  presiding  Judge  of  the  Circuit  could  have  passed 
the  necessary  order  making  the  correction.  And  if  the  offer 
had  not  been  accepted,  plaintiffs  would  have  had  the  right 
to  have  their  consent  made  a  part  of  the  case  for  appeal,  in 
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which  event,  if  no  other  error  were  found,  appellants  would 
have  had  an  order  of  this  Court  making  the  correction,  but 
they  would  have  had  to  pay  the  costs  and  disbursements  of 
the  appeal,  because  they  would  have  gained  nothing  more  by 
it  than  respondents  had  offered  and  consented  to  allow  them. 

It  follows  that  although  Judge  Memminger  had  no  juris- 
diction to  vacate  his  order,  defendants  can  take  nothing  by 
their  appeal  from  it,  since  plaintiffs  have  consented  of  record 
that  it  be  vacated,  and,  therefore,  the  appeals  from  the 
several  orders  of  Judge  Memminger  are  dismissed. 

Judge  Spain's  order  of  reference  should  have  been  broad 

enough  in  scope  to  allow  defendants  to  introduce  testimony 

as  to  betterments  made  by  them  upon  the  lands.     It  is  too 

well  settled  to  require  citation  of  authority  that  where 

3  one  tenant  in  common,  acting  in  good  faith,  makes 
improvements  on  a  particular  part  of  the  common 

property,  in  partition  in  kind  thereafter  had,  that  part  should 
be  set  off  to  him,  if  it  can  be  done  without  material  injury 
to  the  rights  and  interests  of  his  cotenants.  But  if  that 
cannot  be  done,  for  the  reason  stated,  he  is  generally,  though 
not  always,  entitled  to  the  benefit  of  his  betterments  in  ascer- 
taining the  interests  of  the  parties  in  the  distribution  of  the 
proceeds  of  sale;  whether  he  is  so  entitled  or  not  depends 
upon  the  equities  growing  out  of  the  circumstances.  And, 
in  any  event,  he  is  entitled  to  have  them  taken  into  consider- 
ation in  the  accounting  for  rents  and  profits. 

In  a  case  like  this,  all  the  issues  of  law  and  fact  should 

have  been  referred  to  the  master  to  report  his  findings  and 

conclusions,  with  leave  to  report  upon  any  special  matter 

arising  in  the  case,  so  that  a  final  judgment,  deter- 

4  mining  all  the  rights  and  interests  of  the  parties, 
could  have  been  made.     We  have  frequently  called 

attention  to  the  inconvenience,  difficulties,  and  sometimes 
delays  that  arise  from  a  too  restricted  order  of  reference; 
as,  for  example,  an  order  merely  to  take  and  report  the  tes- 
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timony.  In  a  limited  class  of  cases,  where  only  formal 
proof  is  required,  and,  perhaps,  in  others,  for  special  reasons 
not  necessary  here  to  be  mentioned,  such  an  order  may  be 
proper.  But  in  the  majority  of  cases  in  equity,  where  there 
are  numerous  issues  of  law  and  fact,  growing  out  of  the 
pleadings  and  arising  incidentally  in  the  progress  of  the  case 
and  depending  upon  each  other,  as  they  frequently  do,  and 
especially  when  the  testimony  of  the  witnesses  is  conflicting 
upon  the  issues  of  fact,  the  better  practice,  and  that  which 
has  been  found  most  satisfactory  to  the  Circuit  Court  and 
to  this  Court,  is  to  refer  all  the  issues  for  the  master's  find- 
ings and  conclusions,  with  leave  to  report  upon  any  special 
matter.  This  case  illustrates  the  propriety  of  such  an  order, 
as  no  final  judgment  can  be  made  until  the  issues  made  by 
defendants  as  to  their  right  to  partition  in  kind,  and  how 
the  same,  or  the  distribution  of  the  proceeds  of  sale,  if  par- 
tition in  kind  cannot  be  made,  may  be  affected  by  the 
improvements,  if  any,  made  by  them,  and  also  the  effect 
thereof  upon  the  accounting  for  rents  and  profits. 

We  consider  next  the  order  of  Judge  Spain  appointing  a 

receiver.     Without  elaborating,  the  showing  made  was  not 

sufficient  to  authorize  the  appointment  of  a  receiver,  so  as 

to  turn  out  the  cotenants  in  possession,  whose  insol- 

5  vency  alone  does  not  justify  so  drastic  a  remedy. 
There  is  no  showing  that,  after  the  decision  of  this 
Court,  they  refused  to  allow  their  cotenants  to  have  posses- 
sion of  three-fourths  of  the  land,  or  to  secure  payment  to 
them  of  their  proper  proportion  of  the  rents  and  profits 
pending  the  further  progress  of  the  suit.  It  was  within  the 
power  and  discretion  of  the  Court  to  grant  plaintiffs  a  less 
drastic  and  less  expensive,  but  equally  effective,  remedy  to 
secure  their  rights,  upon  a  proper  showing  therefor. 

It  follows  from  what  has  been  said  that  Mr.  Justice  Watts 
properly  superseded  the  orders  appealed  from,  and,  there- 
fore, the  motion  to  vacate  his  orders  is  refused.     It  follows, 
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also,  that,  as  it  has  been  made  necessary  for  us  to  consider 
and  decide  the  merits  of  the  appeals  from  the  orders  of 
Judges  Memminger  and  Spain  in  the  consideration  of  the 
motion  to  vacate  the  orders  of  Mr.  Justice  Watts,  there  is 
no  longer  any  reason  for  the  prosecution  of  the  appeals.  It 
is,  therefore,  ordered  that  the  several  appeals  be,  and  they 
are  hereby,  dismissed,  and  the  case  is  remanded  to  the  Cir- 
cuit Court,  with  directions  to  proceed  according  to  the  views 
herein  announced  and  those  announced  in  the  opinion  here- 
tofore rendered  by  this  Court. 

Appeals  dismissed. 


9912 

KYKER  V.  SMITH. 
(96  S.  E.  256.) 

1.  Evidence — Memoraitdum — Conclusiveness. — To  recover  price  of  car- 
load of  hogs  sold,  it  was  not  necessary  for  plaintiff  to  introduce 
memorandum  of  sale  in  evidence,  so  that  variance  between  memoran- 
dum and  plaintiff's  testimony  was  immaterial. 

2.  Pabtnziuihip  —  Direction  of  Verdict  —  Evtoence. — Where  plaintiff 
testified  his  partner  had  no  interest  in  account  sued  on.  Court  prop- 
erly denied  defendant's  motion  for  directed  verdict  on  ground  suit 
was  brought  in  plaintiff's  name  and  that  testimony  showed  account 
belonged  to  partnership,  while  under  Code  only  real  party  in  inter- 
est can  sue. 

Before  Peurifoy,  J.,  Abbeville,  Spring  term,  1917. 
Affirmed. 

Action  by  J.  M.  Kyker  against  Enoch  Smith.  From 
judgment  for  plaintiff,  defendant  appeals. 

Messrs.  Graydon  &  Graydon,  for  appellant,  submit:  It 
was  error  in  the  Court  to  refuse  to  direct  a  verdict  in  favor 
of  defendant,  when  it  appeared  from  plaintiff's  testipiony 
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that  the  account  sued  on  was  the  joint  property  of  one 
Ferguson,  and  plaintiff:  Code  of  Procedure,  sec.  160;  78  S. 
C.  302;  106  S.  C.  495.  There  being  no  dispute  as  to  the 
facts  which  showed  that  the  matter  involved  was  a  partner- 
ship transaction,  the  Judge  should  have  construed  the  testi- 
mony, and  not  have  left  the  question  to  the  jury:  75  S.  C. 
105;  145  U.  S.  611-620;  68  S.  C.  9;  68  S.  C.  198. 

Mr,  D.  H.  Hill,  for  respondent,  cites;  As  to  the  admission 
in  evidence  of  a  memorandum  of  the  transaction  made  b\ 
a  third  party:  47  Cal.  294;  L.  R.  A.  521.  As  to  the  admis- 
sion of  testimony  purely  cumulative  or  irrelevant:  72  S.  C. 
120;  63  S.  C.  571;  72  S.  C.  350;  76  S.  C.  275;  75  S.  C 
116;  75  S.  C.  129;  75  S.  C.  334;  75  S.  C.  201.  As  to  the 
refusal  of  the  motion  for  a  directed  verdict  for  defendant' 
44  S.  C.  316;  21  S.  C.  93;  99  S.  C.  421.  The  question  of 
partnership  was  purely  a  matter  for  the  jury:  68  S.  C.  8; 
52  S.  C.  84. 

July  2,  1918. 

The  opinion  of  the  Court  was  deHvered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  to  recover  the  sum  of  $496.23,  the 
alleged  price  of  a  carload  of  hogs,  which  the  complaint 
alleges  were  sold  by  the  plaintiff  to  the  defendant,  but 
which  he  alleges  were  taken  by  him  to  be  sold  for  the  best 
advantage  possible,  and  the  money,  after  paying  expenses, 
turned  over  to  the  plaintiff.  The  defendant  also  alleges 
that  the  hogs  were  diseased,  and  that  he  only  realized  the 
sum  of  $100  from  the  sale  of  them,  which  sum  he  was 
willing  to  pay  to  plaintiff. 


Digitized  by  VjOOQIC 


Kyker  v.  Smith.  461 


Rep.]  October  Term,  1917. 


Union  Depot.  *  *  *  Jan.  4,  1915.  To  51  hogs,  6,015,  at 
8>4,  $496.23. 

The  defendant's  attorney  objected  to  the  introduction  of 
the  writing,  on  the  grounds  that :  **It  purports  to  be  a  bill 
made  out  by  some  third  party,  and  turned  over  to  the  plain- 
tiff. He  does  not  know  whether  it  is  correct  or  not.  It  is 
not  made  out  at  Mr.  Smith's  direction." 

The  testimony  tends  to  show  that  the  defendant  was 
present  and  had  notice  of  the  form  in  which  the  memoran- 
dum was  prepared.  He  does  not  claim  that  he  was  misled 
in  any  respect.  The  plaintiff  testified  that  he  sold  the  hogs 
to  the  defendant,  at  the  price  named  in  the  comnlaint;  that 
the  defendant  had  refused  to  pay  for  them ;  that  the  account 
was  still  due  and  owing;  and  that  the  hogs  were  free  from 
disease. 

It  was  not  necessary  for  the  plaintiff  to  introduce  the 
memorandum  in  evidence,  in  order  to  recover  the 

1  price  of  the  hogs;  and  the  variance  between  the 
memorandum    and    the    plaintiff's    testimony    was 

immaterial. 

The  record  contains  the  following  statement:  "Plaintiff 

closed  his  case.     The  defendant  moved  to  direct  a  verdict, 

on  the  ground  that  the  suit  was  brought  in  the  name  of 

Kyker;  but  the  testimony  showed  that  the  account 

2  belonged  to  Kyker  and  Ferguson,  that  it  was  a  part- 
nership matter,  and  that  under  the  Code  only  the  real 

party  in  interest  could  sue.  The  defendant,  therefore, 
asked  the  Court  to  direct  a  verdict  in  his  favor.  The  Court 
ruled  as  follows:  I  think  that  the  motion  cannot  be  sus- 
tained, for  the  reason  that  the  witness  testified  that  Mr. 
Ferguson  had  no  interest  in  the  account,  that  he  owned  it, 
and  that  the  money  was  owing  to  him.  While  he  did  say 
that  he  was  in  partnership  with  him,  he  went  on  to  say: 
I  don't  remember  his  exact  words,  but  he  testified  that  the 
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money  was  owing  to  him  and  that  Mr.  Ferguson  had  no 
interest  in  it,  but  I  shall  charge  the  jury  with  reference  to 
that  matter,  as  to  whether  or  not  he  owned  it,  and  it  is  a 
question  of  fact  for  them  to  determine." 

The  reasons  assigned  by  his  Honor,  the  presiding  Judge, 
in  refusing  the  motion,  are  satisfactory  to  this  Court. 

Affirmed. 
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KENAN,  McKAY  &  SPIER  v.  YORKVILLE  COTTON  OIL  CO. 
(96  S.  E.  524.) 

1.  Sales — CoirgTRucnoir — Qitaktity. — An  agreement  by  cotton  oil  man- 
ufacturing concern  to  sell  a  season's  output  of  linters  construed  to 
contain  no  implied  agreement  to  sell  400  bales  thereof,  where  con- 
tract estimated  output  at  "about  400  bales ;"  it  being  improbable  that 
company  would  bind  itself  against  aU  odds  to  supply  so  great  an 
amount  of  a  by-product. 

2.  CoNT«ACT9 — CoNSTRtrcnoN  OP  Contract. — Where  an  agreement  relat- 
ing to  "about  400  bales"  of  linters  qualities  amount  by  words  "season's 
output,"  the  latter  provision,  being  more  specific,  will  govern,  and 
contract  will  be  construed  one  to  affect  "season's  output,"  and  not 
400  bales. 

8.  CoNTEACTs — Mutuality — Rights  op  Parties. — One  who  contracts  to 
buy  "season's  output"  is  bound  to  purchase  all  thereof,  although  it 
exceeds  estimate  of  amount  made  by  contract,  and  although  seller 
is  bound  to  sell  only  season's  output,  although  amount  thereof  falls 
short  of  estimate;  the  nature  of  such  an  agreement  rebutting  notion 
of  strict  mutuality. 
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Action  by  Kenan,  McKay  and  Spier  against  Yorkville 

Cotton    Oil    Company.     From    judgment    for    defendant, 
plaintiffs  appeal. 

The  following  is  the  contract : 

Atlanta,  Ga.,  7-19-1915.  Sold  to  Messrs.  Kenan.  McKay 
&  Spire,  Atlanta,  Ga.  For  account — The  Yorkville  Cotton 
Oil  Company,  Yorkville,  S.  C.  Amount — Season's  output 
of  cotton  linters  for  season  1915-1916,  about  four  hundred 
(400)  bales,  to  be  grade  mill  run,  made  from  sound  seed 
and  free  from  country  damage.  Price — Four  and  one- 
eighth  cents  (4>^c)  per  lb.,  f.  o.  b.  Yorkville,  S.  C.  Ship- 
ment— For  shipment  in  25  to  50-bale  lots  as  made.  Terms 
— Sight  draft  free  of  exchange  with  bill  of  lading  attached. 
Sellers  to  pay  brokerage.  Notice — We  cut  60  to  70  pounds 
lint  to  ton  of  seed.  Peoples  &  Field,  Brokers.  Accepted : 
Yorkville  Cotton  Oil  Company,  W.  H.  Fowler,  Secy,  and 
Treas. 

George  E.  Spier,  one  of  the  plaintiffs,  being  duly  sworn, 
testified  as  follows : 

Direct  examination  by  Mr.  Lewis :  Q.  Mr.  Spier,  you  are 
the  Spier  mentioned  in  the  caption  of  this  case  here,  as  a 
member  of  this  corporation,  Kenan,  McKay  &  Spier?  A. 
I  am.  Q.  (hands  witness  papers)  :  Will  you  please  state 
what  those  papers  are  that  I  hand  to  you  ?  A.  These  papers 
consist  of  copies  of  bills  of  lading,  original  invoices,  original 
detail  weights  and  original  drafts  furnished  Kenan,  McKay 
&  Spier  by  the  Yorkville  Cotton  Oil  Company  covering  ship- 
ments of  a  bill  of  155  bales  of  linters.  Q.  From  what  period 
to  what  period  were  those  linters  shipped  to  you  ?  A.  They 
were  shipped  beginning  October  12,  1915,  at  the  rate  of  25 
bales  per  week  up  to  and  including  November  24,  1915.  Q. 
Were  any  more  linters  shipped  you  after  that?  A.  No,  sir. 
Not  from  this  mill.  T  Papers  offered  in  evidence  marked 
Exhibit  B,  1  to  6,  inclusive.)     Q.  Mr.  Spier,  this  invoice 
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that  I  show  you  here,  is  that  written  as  it  was  when  it  was 
received  by  you?  A.  Yes,  sir.  Q.  And  that  was  received 
in  due  course  of  mail?  A.  Yes,  sir.  (Invoice  marked 
Exhibit  B  1,  dated  November  24,  1915.)  Q.  Mr.  Spier, 
will  you  state  w^hether  or  not  any  other  reason  was  ever 
given  to  the  plaintiffs  in  this  case  why  the  defendant,  the 
Yorkville  Cotton  Oil  Company,,  re  fused  to  ship  you  linters 
further  ?  A.  No  reason  given  further,  no  other  reason.  Q. 
Other  than  one  ?  A.  Other  than  that  one  reason  there.  Q. 
Mr.  Spier,  how  long  have  you  been  connected  with  the 
oil  mill  business  as  a  purchaser  of  linters?  A.  Since  the 
fall  of  1902.  Q.  Fifteen  years?  A.  Yes,  sir.  Q.  That 
contract  provides  for  the  season  of  1915-1916.  State  when 
the  season  commences  and  when  it  ends.  A.  It  has  always 
been  the  custom  of  the  trade  that  the  season  began  Septem- 
ber 1st  and  ended  August  31st  of  the  following  year.  Q. 
As  I  understand  in  this  case,  you  received  no  linters  from 
the  defendant  after  November  24,  1915?  A.  None  what- 
ever. Q.  Mr.  Spier,  I  believe  you  have  already  stated  that 
they  were  delivering  linters  to  you  at  the  rate  of  about  25 
or  50  bales  per  month?  A.  No,  sir;  per  week.  Q.  Assum- 
ing that  as  a  fair  basis  of  capacity,  what  ought  that  mill  to 
have  delivered  to  you  during  the  entire  season  ?  Mr.  Hart : 
I  object.  He  don't  know  what  the  mill  was  manufacturing 
there.  He  don't  know  anything  about  it.  The  Court :  Yes, 
sir.  That  is  a  mere  matter  of  calculation  for  the  jury.  Q. 
Mr.  Lewis :  I  will  not  push  the  question.  Q.  All  the  linters 
that  were  shipped  you,  you  paid  for?  A.  Yes,  sir.  O. 
Did  you  stand  ready  to  pay  for  the  others  as  they  should  be 
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Messrs.  Payne  &■  Jones,  of  Atlanta,  Ga.,  and  W.  IV.  Lewis 
and  /.  A.  Marion,  both  of  York,  for  appellants.  Mr..  J.  A. 
Marion  submits:  That  they  called  for  approximately  four 
hundred  bales:  71  E.  C.  L.  273;  16  Q.  B.  274;  96  U.  S. 
168;  24  Law  Ed.  622;  36  Cyc.  205,  and  cases  cited;  196 
U.  S.  163;  49  Law  Ed.  428;  115  U.  S.  288;  29  Law  Ed. 
366;  39  S.  E.  471 ;  89  A.  D.  3838;  110  Pacific  1088;  186 
U.  S.  284;  46  Law  Ed.  1167;  6  Sup.  Ct.  Rep.  12;  12  Ann. 
Cases  29;  27  Mo.  563.  Contract  contemplated  the  opera- 
tion of  respondent's  mill  for  the  full  season  igi^-icud:  3 
L.  R.  A.  859;  4  L.  R.  A.  392;  12  Cyc.  1086;  115  U.  S.  188; 
96  U.  S.  168;  24  Law  Ed.  622;  15  L.  R.  A.  218;  28  N.  Y. 
(Supp.)  73;  49  L.  R.  A.  594;  19  L.  R.  A.  127;  14  C.  B. 
N.  C.  6654;  110  111.  428;  86  N.  W.  344;  9  Cyc.  330;  61 
L.  R.  A.  402;  Ann.  Cases  1913b;  194  Fed.  69;  2  Crompton 
61.  The  Court  erred  in  holding  that  the  defendant  operated 
its  mill  in  good  faith,  and  discharged  itself  from  liability 
from  further  operation,  and  in  not  submitting  this  question 
to  the  jury:  20  Ann.  Cases  1002;  61  Ark.  315;  32  S.  W 
1081 ;  7  Ark.  123;  82  Ala.  302;  2  So.  911 ;  3  Paige  on  Con- 
tracts, par.  1440;  77  Ark.  116;  91  S.  W.  27;  51  L.  R.  A. 
954;  Ann.  Cases  1915d,  842;  12  N.  Y.  108;  2.  N.  Y.  154;  9 
Cyc.  762;  98  S.  C.  125;  92  S.  C.  — ;  95  S.  C.  32;  97  S.  C. 
-331;  107  S.C.  511. 

Messrs.  Payne  &  Jones  cite :  As  to  construction  of  con- 
tract: 96  U.  S.  168-171-172;  2  Cromp.  M.  &  R.  61 ;  93  S. 
W.  (Tex.)  515;  74  N.  Y.  596;  Am.  &  Eng.  Cases  1913b, 
848;  72  N.  C.  99;  38  App.  (D.  C.)  151 ;  86  N.  E.  (111.) 
1055;  146  Fed.  449,  451;  169  Fed.  582;  93  S.  W.  (Tex.) 
515;  74  N.  Y.  896;  9  Cyc.  227;  9  Cyc.  329;  160  111.  85;  31 
L.  R.  A.  529;  3  L.  R.  A.  (N.  S.)  706;  155  Fed.  77;  11  L. 
R.  A.  (N.  S.)  713,  and  note,  citing  cases;  200  Fed.  529; 
43  L.  R.  A.  (N.  S.)  730,  and  note,  citing  cases;  194  Fed. 
69;  96  U.  S.  168;  3  L.  R.  A.  (N.  S.)  709;  93  S.  W.  (Tex.) 
515;  L.  R.  6;  Q.  B.  463;  134  Cal.  21 ;  53  L.  R.  A.  681 ;  9 
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Ga.  App.  691,  694,  695  (Cal.) ;  53  L.  R.  A.  681  (N.  Y.) ; 
14  L.  R.  A.  215  (Or.);  21  L.  R.  A.  726;  22  Pa.  Super. 
Court  347;  2  Wall.,  17  L.  Ed.  762  (Or.) ;  21  L.  R.  A.  726; 
note  to  53  L.  R.  A.  68,  and  cases  cited;  11  L.  R.  A.  (N.  S.) 
713.  As  to  the  duty  of  defendant  to  deliver  to  plaintiff 
approximately  four  hundred  bales:  96  U.  S.  168;  93  S.  W. 
(Tex.)  515;  11  Ga.  App.  164,  165;  35  Cyc.  207,  and  cases 
cited;  107  U.  S.  437  (Fed.);  43  L.  R.  A.  (N.  S.)  730. 
As  to  failure  of  defendant  to  operate  its  mill:  96  U.  S.  168; 
155  Fed.  77;  9  Cyc.  627,  628,  et  seq,,  citing  cases. 

Mr.  J  no.  R.  Hart,  for  respondent,  submits;  That  the  con- 
tract on  the  part  of  the  defendant  was  to  deliver  its  entire 
output  of  cotton  linters  for  the  season  igiyigid,  and  that 
the  words  ''about  four  hundred  bales"  were  a  mere  estimate 
and  did  not  bind  the  defendant  to  deliver  four  hundred 
bales;  that  defendant  fully  carried  out  its  contract  when  it 
delivered  its  entire  output,  one  hundred  and  fifty-five  bales: 
194  Fed.  Rep.  69;  225  U.  S.  706;  32  N.  Y.  154-161;  52 
Iowa  417-419;  3  xN.  W.  467;  96  U.  S.  171;  93  S.  W.  Rep. 
515  (Texas  Civ.  Appeals);  26  N.  E.  Rep.  1055;  141  111. 
App.  603;  38  App.  D.  C.  1313;  146  Fed.  49;  76  C.  C.  A. 
659;  35  Cyc.  of  L.  &  P.  207;  96  U.  S.  168;  35  Cyc.  L.  ^ 
P.  208;  74  N.  Y.  596;  63  N.  C.  72. 

March  23,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Gage. 

Action  for  breach  of  contract;  order  of  nonsuit;  appeal 
by  the  plaintiff. 

The  contract  is  a  skeleton  one,  in  writing,  and  was  drawn 
by  an  Atlanta  broker  mediately  for  the  plaintiffs  on  one 
side  and  the  defendant  on  the  other.  Let  the  evidence  of  it 
be  reported. 
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The  question  in  the  case  is  the  meaning  of  the  contract. 
Under  it  the  defendant  shipped  to  the  plaintiff  155  bales  of 
linters,  and  that  was  confessedly  the  total  output  of  the  oil 
company  for  the  season.  The  defendant  says  that  was  a 
performance  of  the  contract.  The  plaintiff  says  that  the 
defendant  was  bound  by  the  contract  to  operate  the  oil  plant, 
and  in  order  to  supply  the  plaintiff  with  400  bales  of  linters; 
and  the  plaintiff  sues  for  the  failure  of  the  defendant  to 
furnish  245  other  bales.  And  that  is  the  issue  to  be  decided. 
It  is  true  that  if  the  defendant  agreed  with  the  plaintiffs  to 
sell  to  them  400  bales  of  linters  at  all  hazards,  then  a  fail- 
ure to  do  so  is  a  breach  of  the  contract  for  which  the  defend- 
ant has  rendered  no  lawful  excuse.  But  the  instant  case 
is  not  of  that  character.  It  is  manifest  from  the  face  of 
the  contract,  and  it  must  have  been  so  manifest  to  the  plain- 
tiffs, that  the  defendant's  chief  business  is  the  crushing  of 
cotton  seed,  and  that  the  making  of  linters  is  a  by-product 
of  that  business.  It  is  altogether  plain  that  the  defendant 
did  not  by  express  words  bind  itself  to  operate  the  plant 
throughout  the  whole  season.  If,  therefore,  it  was  bound  to 
do  that,  in  order  to  produce  400  bales  of  linters,  such  an 
obligation  rested  in  an  implied  contract  to  do  so.  It  is 
true  that : 

''Whatever  may  fairly  be  implied  from  the  terms  or  nature 
of  an  instrument  is  in  judgment  of  law  contained  in  it.'* 
6  R.  C.  L.,  p.  856. 

Bishop  states  the  rule  thus : 

**From  an  express  undertaking,  the  law  will  also  imply 
whatever  the  parties  may  be  reasonably  supposed  to  have 
meant,  and  what  is  essential  to  render  the  transaction  fair 
and  just."     Bish.  on  Con.,  p.  37. 

It  was  said  by  a  New  York  Court  that  an  implied  agree- 
ment "is  to  be  raised  only  to  enforce  a  manifest  equity,,  or 
to  reach  a  result  which  the  unequivocal  acts  of  the  parties 
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indicate  that  they  intended  to  effect."  Genet  v.  President 
of  Delaware  &  H,  Canal  Co.,  136  N.  Y.  609,  32  N.  E.  1082, 
19L.  R.  A.  127. 

So  the  inquiry  is,  Did  the  cotton  oil  company  reasonably 

intend  to  bind  itself  to  operate  its  mill  at  all  events  in  order 

to  turn  out  a  by-product?     Its  chief  business  was  to  crush 

seed  and  make  cotton  oil  and  cake.     So  much  is  not 

1  said  in  the  testimony,  but  it  is  a  matter  of  common 
knowledge,  about  which  we  will  not  profess  igno- 
rance. It  took  a  ton  of  seed  to  make  60  or  70  pounds  of 
"linters;"  a  bale  of  linters  contained  500  pounds  (see  con- 
tract and  testimony  of  Spier).  The  cotton  oil  company 
would,  therefore,  have  had  to  crush  about  3,000  tons  of  seed 
to  produce  400  bales  of  Hnters.  It  is  not  to  be  reasonably 
supposed  that  the  cotton  oil  company  intended  or  would 
have  bound  itself  against  all  odds  to  crush  so  much  seed  in 
order  to  supply  a  by-product  of  linters ;  for  producing  linters 
was  but  an  incident  to  the  business  of  crushing  cotton  seed. 
It  is  not  sufficient  that  the  buyers  intended  so  much;  the 
seller  must  also  have  reasonably  intended  it.  So  much  for 
the  implications  of  the  contract,  and  we  now  turn  to  the 
expressions  of  it. 

The  books  say  "there  can  be  no  implication  as  against  the 

express  terms  of  the  contract.*'     13  C.  J.,  p.  559.     And  "the 

implication  must  be  found  in  the  language  of  the  contract." 

Maryland  v.  Railroad,  22  Wall.  Ill,  22  L.  Ed.  713. 

2  And  "there  is  a  well  recognized  distinction  between 
the  expectation  of  the  parties  to  a  contract  and  the 

duty  imposed  by  it."     Knox  v.  Lee,  12  Wall.  457,  20  L. 
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"Where  a  contract  is  made  to  sell  *  *  *  certain  goods, 
identified  by  reference  to  independent  circumstances,  such 
as  *  *  *  all  that  may  be  manufactured  by  the  vendor  in  a 
certain  establishment  *  *  *  and  the  quantity  is  named  with 
the  qualification  of  'about*  *  *  *  the  contract  applies  to 
the  specific  lot." 

That  opinion  plainly  makes  for  the  respondent.  The 
words  in  the  instant  case,  "about  400  bales,"  are  controlled 
and  qualified  by  the  more  specific  words  "season's  output," 
so  that  the  buyer  must  have  taken  the  season's  output  even 
though  it  should  measurably  exceed  400  bales. 

So  much  was  decided  in  the  Texas  case  cited  also  by  the 
appellant ;  the  controlling  words  there  were  held  to  be  out- 
put, and  not  a  suggested  number  of  bales.  Loeb  v,  Winns- 
boro  Cotton  Oil  Co,  (Tex.  Civ.  App.),  93  S.  W.  515.  If 
the  buyer  must  take  the  "output"  though  it  exceeds  the  esti- 
mate, he  must  also  be  content  with  it  though  it  falls  short 
of  the  estimate.  The  buyer  is  bound  to  take  the  output, 
because  he  agreed  to  that;  the  seller  is  not  bound  to  furnish 
more  than  the  "output,"  because  he  has  only  agreed  to  fur- 
nish that  much. 

It  is  suggested  by  the  appellant  that  the  contract  must  be 

mutual.     But  that  is  not  so  where  the  parties  have  agreed 

otherwise,  and  where  the  nature  of  the  agreement  rebuts  a 

notion  of  strict  mutuality.     Bish.  on  Contracts,  sec. 

3  589.  In  the  same  case  of  Brawley  v.  United  States, 
the  Court  uses  this  language :  "So  where  a  manufac- 
turer contracts  *  *  *  at  a  certain  price  all  the  articles  he 
shall  make  in  his  factory  for  the  space  of  two  years,  *say  a 
thousand  to  twelve  hundred  gallons  of  naphtha  per  month,' 
the  designation  of  quantity  is  qualified  not  only  by  the  inde- 
terminate word  'say,'  but  by  the  fair  discretion  or  ability  of 
the  manufacturer,  always  provided  he  acts  in  good  faith. 
This  was  the  precise  decision  in  Gwillim  v.  Daniell,  2 
Cromp.,  M.  &  R.  61,  where  Lord  Abinger  says:  'The  agree- 
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ment  is  simply  this,  that  the  plaintiff  undertakes  to  accept  all 
the  naphtha  that  the  defendant  may  happen  to  manufacture 
within  the  period  of  two  years.  The  words,  "say  from  on«^ 
thousand  to  twelve  hundred  gallons  (per  month)"  are  not 
shown  to  mean  that  the  defendant  undertook,  at  all  events 
that  the  quantity  manufactured  should  amount  to  so  much. 
If  by  fraud  the  defendant  manufactured  less  than  he  ought 
to  have  done,  the  breach  should  have  been  shaped  accord- 
ingly. Here  it  does  not  appear  that,  in  the  ordinary  course 
of  his  manufacture,  the  defendant  ought  to  have  produced 
a  larger  quantity  than  he  has  done;  and  we  cannot,  therefore,, 
say  that  he  has  broken  his  contract.'  *' 

The  cases  are  numerous,  and  the  contracts  they  construe 
are  of  great  diversity,  and  the  Courts  conclude  variously;  it 
would  be  an  idle  task  to  review  a  fraction  of  them.  It  is 
sufficient  to  say  our  judgment  is  against  the  view  of  the 
appellant,  and  with  that  of  the  Circuit  Court.  See  Bauto- 
vich  V,  Great  Southern  Lumber  Co.,  129  La.  857,  56  South. 
1026,  Ann.  Cas.  1913b,  848;  Burt  v.  Garden  City  Sand  Co. 
237  111.  473,  86  N.  E.  1056;  Little  Rock  Cooperage  Co,  v. 
Gunnels,  82  Ark.  286,  101  S.  W.  729,  12  Ann.  Cas.  294. 

A  possible  modification  of  this  conclusion  is  suggested  in 

the  Brawley  case  and  the  English  case  which  it  quotes.     If 

the  cotton  oil  company  for  sinister  reasons  had  concluded 

not  to  operate  its  plant,  it  might  not  lawfully  shelter 

4  itself  from  liability  behind  that  act  of  bad  faith.  But 
the  testimony  does  not  make  such  a  case,  and  there  is 
no  warrant  to  decide  it.  The  appellant  thinks  that  issue 
ought  at  least  to  have  been  sent  to  the  jury.  The  testimony, 
though,  leaves  only  one  reasonable  conclusion  thereabout. 
The  plaintiff  proved  that  the  reason  the  plant  was  not  oper- 
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oil  company  would  forego  crushing  seed  and  making  oil  and 
cake  in  order  to  curtail  its  by-product  of  linters. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Chief  Justice  Gary  and  Messrs  Justices  Watts 
and  Fraser  concur. 

Mr.  Justice  Hydrick  dissents. 


9940 

SCOTT  V.  ATLANTIC  COAST  LINE  R.  CO. 
(96  S.  E.  806.) 

1.  Master  and  Sehvant — Ikjuhies  to  Seevant — Neolioence — "Snap- 
shot"— "UxDEsnuED  Emergency.'' — Question  for  Jury. — In  action 
against  railroad  for  injuries  to  conductor  of  train,  when  thrown 
from  top  of  car  by  a  "snapshot,"  or  an  "undesired  emergency"  in 
air  brakes,  being  a  condition  of  such  brakes  which  causes  them  to 
go  into  emergency  when  used  for  an  ordinary  stop,  whether  defect 
could  develop  between  two  stations  held  for  jury. 

2.  Master  and  Servant — Injuries  to  Servant — Neouoence — Question 
FOR  Jury. — In  action  against  railroad  for  injuries  to  conductor  of 
train,  when  thrown  from  top  of  car  by  •'undesired  emergency"  in 
air  brake,  whether  train  was  suflSciently  inspected  at  its  starting 
point  to  discover  any  defects  held  for  jury. 

8.  Master  and  Servant — Injuries  to  Servant — Duty  of  Inspection. — 
Where  railroad's  engineer  was  in  charge  of  engine  and  tender  of 
train  (conductor  having  charge  only  of  rest  of  train),  railroad  was 
liable  for  injuries  to  conductor  through  ''undesired  emergency"  in 
air  brake  of  tender,  though  conductor  undertook  to  inspect  to  dis- 
cover **undesired  emergency,"  but  failed  to  do  so,  because  his  inspec- 
tion went  only  from  tender  back. 

4.  Master  and  Servant — Injuries  to  Servant — Defzct  in  Apparatus — 
"Terminal." — If  there  was  defect  in  railroad  locomotive's  tender, 
and  it  required  mechanical  department  to  fix  it,  defect  should  have 
been  eliminated  when  train  reached  place  where  the  work  could  have 
been  done,  though  such  place  was  not  a  "terminal;"  the  rule  requir- 
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ing  the  engineer  to  report  defects  in  his  engine  to  the  mechanical 
department  at  "terminals." 

5.  Masteb  and  Sebvakt — Safe  Ikstrumbktalities — Dblegatiok  of 
Duty. — A  railroad's  duty  to  provide  reasonably  safe  instrumentali- 
ties for  its  conductor  was  unassignable,  so  that  it  made  no  legal 
difference  whether  failure  to  inspect  a  train  to  discover  an  **unde- 
sired  emergency"  in  the  air  brake  was  the  error  of  the  master 
mechanic  or  of  the  engineer. 

6.  Appeai.  akd  EaaoH  —  Habmless  Error  —  Presumption  —  Actual 
Kkowxedob. — An  error  as  to  presumption  is  harmless  when  appel- 
lant proves  it  had  actual  knowledge,  or  knew  such  facts  as  would 
lead  to  actual  knowledge. 

7.  EvmEKCE — Parol  EvmEKCE  Affecting  Writing — Rule  of  Employer. 
— In  a  conductor's  action  for  injuries  against  his  railroad,  the  case 
not  showing  to  whom  a  rule  of  the  railroad  applied,  parol  evidence, 
necessary  for  the  purpose,  was  properly  admitted  to  show  to  whom 
the  rule  did  apply. 

8.  Appeal  and  Errca — Review — Amount  of  Verdict. — The  amount  of 
the  verdict  in  an  action  for  personal  injuries  is  a  question  for  the 
trial  Court. 

9.  Negligence — Comparative  Negligence  —  Injuries  to  Servant  — 
Instruction. — In  conductor's  action  against  his  railroad  for  injuries, 
instruction  that,  if  jury  found  plaintiff  guilty  of  contributory  negli- 
gence, they  should  diminish  damages  to  extent  negligence  was  attribu- 
table to  him,  adequately  covered  rule  that  under  Federal  statute 
negligent  employee  cannot  recover  full  damages. 

10.  Master  and  Servant — Fei»ral  Employers'  Liability  Act. — Under 
the  Federal  Employers'  Liability  Act  (U.  S.  Comp.  St  1916,  sees. 
8657-8665),  a  railroad  was  liable  for  injuries  to  its  conductor  caused 
by  an  **undesired  emergency"  in  an  air  brake,  if  the  brake  was  defec- 
tive or  the  engineer's  act  was  wilful. 

Before  Smith,  J.,  Florence,  Fall  term,  1916.     Affirmed. 
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plaintiff  of  the  risks  incident  to  his  employment,  and  of  such 
contributory  negligence  as  he  may  have  been  guilty  of:  223 
U.  S.  503;  58  L.  Ed.  1070.  The  failure  of  any  appliance 
to  work  properly  at  any  particular  time  constitutes  no  evi- 
dence of  negligence:  72S.  C.  398;  105  S.  C.  102;  179  U.  S. 
659;  45  L.  Ed.  361.  Negligence  in  suddenly  stopping  the 
locomotive  with  a  jerk  cannot  be  imputed  to  the  engineer  as 
the  proximate  cause  of  plaintiff's  injury:  55  S.  C.  389;  33 
S.  E.  509;  77  S.  C.  328.  It  was  error  to  charge  the  jury 
that  if  they  should  find  that  plaintiff  was  guilty  of  con- 
tributory negligence,  it  would  be  their  duty  to  diminish  the 
damages  to  the  extent  to  which  the  negligence  was  attrib- 
utable to  him:  237  U.  S.  499 ;  59  L.  Ed.  1069.  It  was  error 
to  refuse  to  grant  defendant  a  new  trial:  229  U.  S.  265 ;  57 
L.  Ed.  1179;  223  U.  S.  503;  58  L.  Ed.  1070;  191  U.  S.  64; 
48  L.  Ed.  96;  161  U.  S.  451 ;  241  U.  S.  229;  60  L.  Ed.  970; 
237  U.  S.  499;  50  L.  Ed.  1069. 

Messrs,  /.  W.  Ragsdale  and  Whiting  &  Baker,  for 
respondent,  cite :  As  to  the  law  of  negligence  in  respect  to 
defective  appliances:  103  S.  C.  113;  87  S.  C.  174;  105  S.  C. 
34;  58  L.  Ed.  1070;  93  S.  C.  74.  As  to  exceptions  to 
Judge's  charge:  103  S.  C.  113;  58  L.  Ed.  863;  58  L.  Ed. 
1070;  241  U.  S.  228;  68  L.  Ed.  970.  As  to  motion  for  new 
trial:  24  L.  Ed.  749;  59  L.  Ed.  1160;  58  L.  Ed.  — ;  60 
L.  Ed.  979. 

March  25,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 

This  IS  an  action  for  damages.  The  plaintiff  was  ordered, 
as  conductor,  to  take  a  wreck  train  from  Florence  to  Man- 
ning, to  do  some  work  at  Manning.  The  train  went  from 
Florence,  through  Lynchburg,  to  Sumter,  and  thence  to 
Manning.     Lynchburg  is  about  halfway  between  Florence 
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and  Sumter.  At  Lynchburg  the  engineer  discovered  that 
there  was  a  "snapshot"  on  the  train.  A  snapshot  is  a  con- 
dition of  the  air  brakes  that  causes  the  brakes  to  go  into 
emergency,  when  the  brakes  are  put  on  for  an  ordinary  stop 
It  is  also  called  an  "undesired  emergency."  The  case  shows 
that  the  emergency  brake  is  the  most  powerful  agency  known 
to  produce  a  sudden  stop  of  a  train.  The  case  shows  that 
the  engineer  discovered  at  Lynchburg  that  there  was  a  snap- 
shot on  the  train,  but  did  not  locate  it  until  he  reached  Man- 
ning. He  reported  the  snapshot  to  the  conductor  at  Sum- 
ter. The  conductor  told  the  engineer  to  move  off  slowly, 
and  he  (the  conductor)  would  inspect  the  train  to  locate 
the  snapshot,  and,  if  he  could  not  find  it,  he  would  warn  him 
ahead,  and  the  train  could  proceed  to  Manning.  The  proper 
signal  was  given,  and  the  train  went  to  Manning.  At  Man- 
ning the  engine  and  tender  and  one  car  left  the  remaining 
portion  of  the  train  on  the  main  line  and  went  into  a  side- 
track to  move  some  cars  that  were  standing  there.  The 
cars  on  the  sidetrack  were  coupled  up  to  the  engine,  tender 
and  single  car.  The  conductor  went  upon  top  of  one  of  the 
cars  on  the  sidetrack  to  give  the  signals.  He  gave  the  sig- 
nal to  come  back,  and  then  a  signal  for  a  slow  stop.  The 
engineer  understood  the  signals  and  applied  the  brakes; 
they  went  into  emergency;  the  train  stopped  suddenly;  the 
car  immediately  in  the  rear  of  the  conductor  broke  loose; 
the  conductor  was  thrown  to  the  ground,  and  his  leg  was 
broken  at  the  ankle.  It  is  claimed  that  this  is  a  permanent 
injury.  The  case  further  shows,* and  that  by  the  appellant's 
witnesses,  that  a  snapshot  is  caused  by  a  defective  air  brake ; 
that,  while  the  conductor  is  in  general  charge  of  the  move- 
ments of  the  train,  the  engineer  is  in  charge  of  the  manipu- 
lation of  the  engine  and  tender,  and  it  is  his  duty  to  make 
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I.  At  the  conclusion  of  the  testimony  the  appellant  asked 
for  a  directed  verdict,  on  the  ground  that  there  was  no  evi- 
dence of  negligence. 

A.  The  first  point  is  that  there  is  no  evidence  that  a 
defective  air  brake  was  furnished  at  Florence.  The  defec-^ 
tive  air  brake  was  located  on  the  tender  at  Manning,  and 

there  was  evidence  that  it  could  not  develop  between 
1,  2  Florence  and  Augusta,  and  Augusta  is  further  tljan 
Manning.  This  was  denied,  but  that  was  a  questioa 
for  the  jury.  It  did  appear  at  Lynchburg,  just  a  few  miles, 
from  Florence.  There  was  evidence  as  to  the  kind  of  inspec- 
tion made  at  Florence,  and  also  that  this  brake  went  into- 
emergency  twice  in  five  trials,  and  that  raised  the  question 
for  the  jury  as  to  the  sufficiency  of  the  inspection  at 
Florence. 

B.  Again,  it  is  claimed  that  the  conductor  was  in  charge 
of  the  train  and  undertook  to  inspect  it  at  Sumter,  and,  if 
there  was  a  defect,  it  was  his  business  to  discover  it,  and,  if 

he  failed  to  discover  it,  it  was  his  own  fault,  and  the 
3       appellant  is  not  liable.     This  position  overlooks  the 

uncontradicted  testimony  of  the  engineer  (appellant's- 
witness),  that  the  engineer  was  in  charge  of  the  manipula- 
tion of  the  engine  and  tender,  and  that  the  man  in  charge  of 
the  train  was  responsible  for  the  rest  of  the  train.  The 
uncontradicted  testimony  is  that  the  snapshot  was  on  the 
tender.  There  was  no  snapshot  on  the  only  car  taken  inta 
the  sidetrack,  where  the  injury  occurred,  but  on  the  tender. 
The  conductor's  inspection  was  from  the  tender  back.  It 
can  make  no  difference  what  defects  were  overlooked  in  the 
rest  of  the  train;  the  injury  was  caused  by  a  defect  in  the 
air  brakes  on  the  tender,  and  that  was  not  subject  to  the  con- 
ductor's inspection,  unless  the  engineer  called  for  his  assist- 
ance, and  he  did  not  call  for  it. 

II.  The  next  error  to  be  considered  is  in  calling  Sumter  a 
terminal.     The  rule  requires  an  engineer  to  report  at  termi- 
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nals,  to  the  mechanical  department,  defects  in  his  engine. 

At  Sumter  the  report  was  not  made  to  the  mechanical 
4-6     department.     Appellant  claims  that,  while   Simiter 

is  a  terminal  for  trains  that  start  from  Sumter  and 
end  there,  it  is  not  a  terminal  for  trains  merely  passing 
through  Sumter,  as  this  train  did.  There  is  no  magic  in  the 
word  "terminal."  If  there  was  a  defect  in  the  tender,  and 
it  required  the  mechanical  department  to  fix  it,  the  defect 
should  have  been  eliminated  when  they  arrived  at  a  place 
where  it  could  have  been  done.  The  case  shows,  from 
appellant's  witness,  and  it  is  undisputed,  that  all  that  was 
required  to  make  the  engine  reasonably  safe  was  to  shut  off 
the  air  brake  on  the  tender,  and  that  was  done  at  Manning. 
The  duty  to  provide  reasonably  safe  instrumentalities  was 
an  unassignable  duty.  The  engineer,  whose  duty  it  was  to 
inspect  the  tender,  discovered  the  snapshot  on  the  train  at 
Lynchburg.  There  is  no  evidence  that  he  attempted  to 
locate  it  until  after  the  accident.  The  tender  could  easily 
have  been  made  safe,  and  was  at  Manning,  and  it  makes  no 
legal  difference  whether  the  failure  to  inspect  was  the  error 
of  the  master  mechanic  or  the  engineer.  An  error  as  to  pre- 
sumption is  harmless  when  appellant  proves  it  had  actual 
knowledge,  or  knew  such  facts  as  would  lead  to  actual 
knowledge. 

lU.  The  next  question  is  the  allowance  of  parol  evidence 
to  explain  a  rule.     The  case  does  not  show  to  whom 

7  the  rule  applied,  and  parol  evidence  was  necessary  to 
show  to  whom  the  rule  did  apply. 

IV.  Appellant  says : 

"If  he  had  remained  on  the  ground,  and  given  signals  to 
the  engineer  or  fireman,  manifestly  he  would  not  have  been 
injured." 

There  was  evidence  that  the  signals  could  not  have  been 
seen  from  the  ground.     The  weight  was  for  the  jury. 
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V.  The  amount  of  the  verdict:  It  has  been  held 

8  time  and  again  that  that  is  a  question  for  the  trial 
Court. 

VI.  The  next  error  complained  of  is:  "That  he  should 
have  charged  that,  where  causal  negligence  is  partly  attrib- 
utable to  the  employee  and  partly  to  the  carrier,  the 

9  employee  shall  not  recover  full  damages,  but  only  a 
proportional  amount,  bearing  the  same  relation  to  tb.e 

full  amount  as  the  negligence  attributable  to  both." 

His  Honor  charged :  "If  you  find  that  plaintiff  was  guilty 
of  contributory  negligence,  it  would  be  your  duty  to  diminish 
the  damages  to  the  extent  to  which  the  negligence  was  attrib- 
utable to  him." 

There  was  no  error  here. 

VIII.  Appellant  complains  that  his  Honor  refused   to 

charge  that  there  was  no  evidence  of  wilfulness  on  the  part 

of  the  engineer.     The  brakes  went  on  emergency. 

10  Appellant's  witness  said  it  was  attributable  to  one  of 
two   causes,   a   defective   air  brake   or   wilfulness. 

Appellant  was  liable  under  the  Federal  statute  in  either  event, 
and  there  was  no  error  here. 

There  are  12  exceptions,  but  we  have  considered  those 
argued. 

The  judgment  is  affirmed. 
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lawyer  compromised  with  others  could  not  have  the  compromise 
agreement  set  aside  on  the  ground  of  mistake  on  discovering  later 
that  they  thereby  lost  part  of  the  estate  to  which  they  were  entitled, 
since  they  accomplished  what  they  intended  to  do  by  the  instrument, 
in  that  they  avoided  litigation  and  secured  a  part  of  the  estate. 

2.  Compromise  and  Settlement — Mistake. — Where  an  attorney,  the 
husband  of  a  devisee,  representing  her,  acted  upon  an  erroneous 
opinion  of  the  law  in  signing  a  compromise  agreement,  his  wife  can- 
not have  the  agreement  set  aside  on  the  ground  of  mistake. 

-8.  Wills — Devise  to  Individual  or  Class. — Will  devising  land  to  Ave 
persons  " — children  of  my  friends  ♦  ♦  •  the  said  land  to  be  divided 
among  the  said  five  children  share  and  share  alike,  and  in  fee," 
expressly  excluding  a  sixth  child,  was  to  individuals  and  not  to  the 
class;  the  words  "children  of  my  friends"  being  mere  de$criptio 
persomp,  and  the  dash  being  used  in  the  sense  of  a  parenthesis  by 
way  of  comment  inserted  in  a  sentence  which  would  be  grammatically 
complete  without  it. 

4.  Wills — Construction — Presumption — Residuary  Clause. — It  is  pre- 
sumed that  testatrix  intended  to  make  a  complete  disposition  of  her 
estate,  and  a  will  disposing  of  any  residuum  included  any  lapsed 
devise. 

5.  Wills — Construction — Comparison  With  Earlier  Will, — The  mere 
fact  that  testatrix  had  made  a  prior  will  containing  a  different  dis- 
position was  not  suflScient  to  overcome  the  plain  words  of  a  devise 
to  other  persons. 

6.  Wills — Construction — REsmuARY  Clauses. — A  devise  of  "all  the  rest 
and  residue  of  my  property  of  every  kind  and  description  whatsoever 
and  wheresoever  situated,"  is  a  general  devise  of  the  residuum. 

T.  Wills — Construction — REsmuARY  Clauses. — When  such  devise  was 
followed  by  a  codicil  devising  "all  the  rest  and  residue  of  my  projj- 
erty  of  every  kind  and  description  whatsoever  and  wheresoever  situ- 
ated" to  two  persons  "after  the  payment  of  $600  to  my  friend  C,  my 
purpose  being  to  give  all  of  my  personal  property  of  every  kind"  to 
the  persons  named  in  the  will,  except  the  sum  of  $500,  was  a  general 
devise  of  the  residuum  of  both  realty  and  personalty,  especially  in 
view  of  declared  intention  by  codicil  "to  modify  the  will  so  as  to 
provide  for  my  friend  C." 

8.  Wills — Construction — Inconsistent   Clauses. — A    following   provl- 
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and  share  alike,  and  also  provided  a  residuary  clause,  and  one  of 
the  individuals  predeceased  her,  the  devise  was  realty  at  the  time 
of  testatrix's  death  and  passed  to  the  residuary  legatees. 

Before  Wilson,  J.,  Edgefield,  Spring  term,  1917.  Modi- 
fied, affirmed  and  remanded. 

Suit  by  lone  T.  Kirkland  and  others  against  John  S. 
Moseley,  as  executor  of  Angelina  Bacon,  deceased,  and 
others.  Decree  dismissing  the  complaint,  and  plaintiffs 
appeal. 

The  decree  of  the  Circuit  Judge  is  as  follows : 

This  important  equity  case  came  on  to  be  heard  before  me 
at  a  recent  session  of  the  Court  at  Edgefield,  and  was  heard 
upon  the  testimony,  oral  and  documentary,  as  taken  by  the 
master,  under  an  order  of  reference  to  take  testimony.  The 
case  was  thoroughly  and  fully  argued  by  counsel  on  all  sides, 
and  the  evidence,  and  the  arguments,  and  the  authorities, 
have  been  duly  considered  by  me,  and  it  is  now  my  duty  to 
state  my  conclusion  of  fact  and  law  in  the  matter. 

The  action  is  brought  by  lone  T.  Kirkland,  H.  Spann 
Toney  and  William  Toney,  as  plaintiffs,  on  behalf  of  them- 
selves and  the  defendant,  Harriet  T.  Boatwright,  to  set 
aside,  on  alleged  grounds  of  misapprehension  and  mistake, 
the  contract  entered  into  between  them  and  Harmon  C. 
Moseley  on  the  30th  day  of  December,  1913,  and  certain 
quitclaim  deeds  executed  between  the  parties  very  soon  there- 
after, in  January,  1914 — which  papers  will  be  more  fully 
set  forth  hereinafter. 

Harmon  C.  Moseley  departed  this  life  before  the  com- 
mencement of  this  action,  leaving  a  will,  and  his  personal 
representatives,  his  widow  and  other  devisees  under  his 
will,  and  D.  S.  Henderson  and  Croft  &  Croft  and  J.  M. 
Steadman,  interested  as  mortgagees,  under  mortgages  given 
by  him  upon  the  subject  matter  of  this  action,  are  defending 
this  action;  and  hereafter  these  contestants  will  be  designated 
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as  the  Toneys,  plaintiffs  (because  they  are  descendants  of 
Mark  Toney),  and  the  Moseley  defendants, — this  for  sake 
of  brevity. 

The  witnesses  who  testified  in  the  case  were  few  in  num- 
ber, and  the  facts  of  the  case  derived  from  the  testimony  of 
these  witnesses  and  the  documentary  evidence  put  in  are  not 
controverted  to  a  great  extent,  and  are  clear  and  distinct. 
From  all  of  the  evidence  I  find  the  facts  to  be  as  follows : 

Harmon  Gallman,  late  of  the  county  of  Edgefield,  being 
the  owner  of  two  tracts  of  valuable  land  therein,  one  known 
as  the  400-acre  tract  and  the  other  as  the  500-acre  tract,  by 
deed  executed  on  April  30,  1870,  and  duly  recorded,  under- 
took to  convey  these  two  tracts  of  land.  The  first  tract 
was  conveyed  with  the  following  clause  therein  contained : 

"To  have  and  to  hold  said  land  to  the  said  Angelina  M.  J. 
and  Thos.  G.  Bacon  during  the  term  of  their  natural  lives 
(not  to  be  liable  for  the  debts  of  the  said  Thos.  G.  Bacon), 
and  after  the  death  of  either  of  them,  then  to  the  survivor 
in  fee." 

The  same  deed  undertook  to  convey  the  second  tract  of 
land  with  the  following  clause : 

"Unto  the  said  Angelina  M.  J.  and  Thos.  G.  Bacon  for 
and  during  the  term  of  their  natural  lives,  or  the  life  of 
either  of  them,  all  and  singular  the  remaining  moiety  of  the 
land,  including  the  homestead  I  now  live  at.  *  *  *  To  have 
and  to  hold  the  said  last  named  tract  to  the  said  Angelina  M. 
J.  Bacon  and  Thos.  G.  Bacon,  during  the  term  of  their 
natural  lives,  or  the  lives  of  either  of  them,  afterwards  to 
revert  back  to  my  estate  and  be  distributable  among  my  next 
of  kin." 
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he  left  one  child,  Angelina,  the  wife  of  Thos.  G.  Bacon. 
Thos.  G.  Bacon  died  before  his  wife.  Under  this  deed  she 
went  into  possession  of  both  of  these  tracts  of  land.  Dur- 
ing her  lifetime  she  undertook  to  convey  the  400-acre  tract 
to  several  parties,  reserving  a  life  estate  in  herself,  and  she 
kept  possession  up  to  the  time  of  her  death,  using  and  con- 
trolling the  same.  It  went  by  intermediate  conveyance  to 
Mark  Toney,  the  father  of  the  Toney  claimants. 

Angelina  died  on  December  6,  1913,  leaving  no  children 
or  grandchildren,  or  other  direct  descendants,  but  some 
cousins  who  will  be  referred  to  hereafter.  She  left  a  will, 
dated  November  6,  1907;  with  a  codicil  thereto,  dated  Octo- 
ber 4,  1912.  By  this  will,  although  she  had  declared  that 
she  did  not  believe  that  she  owned  but  a  life  estate  in  the 
500-acre  tract,  she  devised  it  to  five  of  the  children  of  Mark 
Toney,  naming  them, — William  Toney,  Dantzler  Toney,  H. 
Spann  Toney,  Harriet  Toney  and  lone  Kirkland.  The  terms 
of  this  will  will  have  to  be  more  specifically  entered  into 
hereafter.  Upon  her  death,  in  December,  1913,  there  arose 
three  separate  sets  of  claimants  to  these  two  tracts  of  land, 
the  4(X)-acre  tract  and  the  500-acre  tract,  covered  by  the 
deed  of  her  father,  Harmon  Gallman. 

Dantzler  Toney,  one  of  the  devisees  in  her  will,  had  died 
previous  to  her.  The  Toney  children,  called  the  Toneys, 
asserted  claim  to  both  of  these  tracts.  So  did  Harmon 
Moseley,  who  resided  in  Charleston,  he  claiming  as  next 
of  kin  of  Harmon  Gallman  at  the  date  of  the  death  of  Mrs. 
Bacon  in  December,  1913.  Numerous  grandnephews  and 
grandnieces,  in  number  perhaps  40,  by  the  names  of  Arthur. 
Kissick,  Boyce,  Pruitt,  and  others,  also  asserted  claim  to 
both  tracts  of  land  under  the  terms  of  the  deed  aforesaid. 

In  this  situation  of  affairs  negotiations  of  a  friendly 
nature  were  begun  between  the  Toneys,  as  represented  by 
well  known  counsel,  Mr.  J.  C.  Sheppard  representing  Wil- 
liam and  H.  Spann  Toney,  Mr.  B.  E.  Nicholson  represent- 
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ing  Mrs.  Boatwright,  and  Mrs.  Kirkland  being  at  first 
represented  by  her  own  husband,  J.  Ham  Kirkland,  Esq , 
and  afterwards  by  J.  W.  Cox,  Esq.;  and  Harmon  C.  Mose- 
ley, the  acknowledged  next  of  kin  at  the  date  of  Mrj. 
Bacon's  death,  being  represented  by  D.  S.  Henderson,  Esq. 
All  of  the  testimony  shows  that  in  these  negotiations,  and  in 
the  fruition  thereof,  as  expressed  by  the  compromise  and 
deeds,  hereinafter  referred  to,  was  the  most  open  discus- 
sion, no  concealment,  no  fraud,  no  misrepresentations,  no 
improper  inducements,  and  a  frank  avowal  of  opinions  and 
doubts  on  both  sides  as  to  the  claims  of  the  respective 
claimants,  and  a  desire  to  get  together  and  compromise  their 
rights  on  a  proper  and  equitable  basis,  so  as  to  be  able  to 
contest  any  position  or  claim  that  may  be  made  by  the 
grandnephews  and  grandnieces,  to  either  or  both  tracts  of 
land,  said  grandnephews  and  grandnieces  being  represented 
by  eminent  counsel.  One  or  two  meetings  were  held  between 
.counsel  and  some  of  their  clients  at  Edgefield,  where  the  deed 
in  question  was  discussed  and  the  claims  of  both  parties.  An 
arrangement  was  made  mutually  acceptable,  and  at  the 
expense  of  both  parties,  to  have  both  tracts  of  land  run  out 
by  a  surveyor,  so  that  when  they  met  again  it  could  be 
understood  how  many  acres  were  coijtained  therein,  as  a 
hopeful  basis  of  settlement.  Such  survey  was  made,  ani 
it  was  ascertained  that  the  400-acre  tract  turned  out  to 
have  421  acres,  and  the  500-acre  tract  turned  out  to  have 
559  acres.  These  lands  are  situate  in  a  few  miles  of  John- 
ston, in  the  county  of  Edgefield, — and  the  parties  met  there 
with  their  attorneys  on  the  30th  day  of  December,  1913,  for 
the  purpose  of  consultation  and  compromise  if  the  same 
could  be  reached  on  a  reasonable  and  just  basis.  Harmon 
C.  Moseley,  who  was  an  aged  man,  about  80  years  of  age, 
appeared  at  this  meeting  with  his  counsel,  Mr.  Henderson, 
Mr.  Sheppard,  representing  William  Toney  and  H.  Spann 
Toney, — H.  Spann  Toney  being  present  in  person.  Mrs. 
Kirkland  was  represented  by  her  husband,  Mr.  Kirkland, 
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and  in  part  by  J.  W.  Cox.  Mrs.  Boatwright  was  repre- 
sented by  her  husband,  Mr.  B.  T.  Boatwright.  Mr.  Nichol- 
son was  present,  but  as  he  had  already  given  his  opinion  in 
the-  matter,  and  did  not  desire  to  take  part  in  the  settlement 
and  in  the  negotiations,  he  in  this  conference  represented 
none  of  the  parties,  but  was  present  by  the  request  of  Mr. 
Boatwright, — Mr.  and  Mrs.  Boatwright  having  been  pre- 
viously informed  by  Mr.  Nicholson  of  his  opinion  of  the 
deed,  and  their  rights  thereunder,  and  they  being  satisfied 
with  his  opinion  in  the  matter.  After  considerable  negotia- 
tions between  the  parties,  and  a  visit  to  the  lands  in  ques- 
tion, and  after  offers  backwards — and  forwards  as  to  differ- 
ent quantities  to  be  conveyed  from  one  to  the  other,  it  was 
agreed  amicably  and  in  a  friendly  manner  to  exchange  quit- 
claim deeds, — Mr.  Moseley  quitclaiming  his  right,  title  and 
interest  to  the  Toneys  in  490  acres  of  land,  comprising  the 
421 -acre  tract  and  69  acres  from  the  500-acre  tract, — and 
the  Toneys  in  consideration  of  the  settlement  and  of  obtain- 
ing deeds  from  Mr.  Moseley  quitclaiming  to  him  all  of  their 
right,  title  and  interest  in  490  acres  of  the  original  500-acre 
tract.  On  said  day  a  written  agreement,  carefully  drawn, 
and  reciting  all  of  the  facts  referring  to  the  original  deed 
and  Mrs.  Bacon's  will,  and  the  differences  between  the  par- 
ties, was  drawn  and  witnessed.  Some  of  the  original  par- 
ties, namely,  William  Toney,  lone  Kirkland  and  Harriet  T. 
Boatwright,  were  not  present,  but  their  representatives 
signed  this  paper  for  them.  In  a  few  days  thereafter  all 
of  the  parties,  Moseley  on  the  one  side,  and  the  Toneys  on 
the  other  side,  executed  carefully  prepared  quitclaim  deeds, 
the  preambles  of  which  fully  recite  and  show  full  knowl- 
edge on  the  part  of  all  of  the  parties  of  their  claims  in  the 
matter.  Immediately  upon  the  execution  of  the  compromise 
agreement,  the  Toneys  took  possession  of  the  land  quit- 
claimed to  them,  including  the  69  acres  of  the  original  500- 
acre  tract;  and  Moseley  took  possession  of  the  490  acres 
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quitclaimed  to  him,  and  everything  seemed  amicable  and 
friendly  among  each  other. 

I  find  from  the  testimony,  as  a  matter  of  fact,  that  Mr. 
Sheppard,  in  a  most  careful,  attentive  and  painstaking  way, 
endeavored  to  discharge  his  duty  toward  his  clients,  who 
were  not  only  his  clients,  but  the  descendants  of  his  friend, 
Mark  Toney.  He  went  to  the  trouble  and  precaution  of 
going  to  Columbia,  and  getting  the  advise  of  that  eminent 
member  of  the  bar,  Robert  W.  Shand,  Esq.  They  con- 
sidered carefully  what  construction  ought  to  be  put  upon  the 
various  clauses  of  the  Gallman  deed,  as  affecting  the  rights 
of  the  Toneys.  They  came  to  the  conclusion  as  an  opinion 
of  counsel  that  the  Toneys  could  probably  recover  both 
tracts  of  land  on  the  view  that  Mrs.  Bacon,  notwithstanding 
the  technical  wording  of  the  deed,  was  the  heir  at  law  of  her 
father,  Harmon  Gallman.  This  opinion  was  conveyed  to 
their  clients  in  no  uncertain,  but  in  express  language,  Mr. 
Sheppard  going  so  far  as  to  offer  to  take  the  litigation  on  a 
contingent  fee  of  what  was  recovered,  and  to  be  paid  noth- 
ing if  he  recovered  nothing.  All  of  this  was  in  good  faith, 
but  he  and  Mr.  Shand  both  held  the  opinion  that  they  did  not 
know  finally  what  construction  the  Courts  would  put  upon 
the  various  clauses  of  the  deed,  and  that  in  order  to  reach  an 
amicable  arrangement  with  Mr.  Moseley  and  to  fight  the 
common  enemy,  the  grandnephews  and  grandnieces,  that 
it  would  be  a  wise  thing  to  settle  upon  the  intention  of  Mr 
Gallman  as  expressed  in  the  deed,  that  intention  being  that 
the  400-acre  tract  went  to  Mrs.  Bacon,  and  the  500-acre 
tract  to  his  next  of  kin  at  the  death  of  Mrs.  Bacon,  but  inas- 
much as  the  deed  used  the  expression  "the  other  moiety," 
the  Toneys,  through  Mr.  Sheppard,  insisted  that  they  should 
receive  from  the  500-acre  tract  enough  to  make  them  equal 
in  quantity,  and  after  some  demur  on  the  part  of  Mr.  Mose- 
ley, he  having  been  advised  by  his  counsel  that  whilst  he  had 
a  reasonable  belief  and  entertained  the  opinion  that  he  could 
recover  both  tracts  from  all  parties  in  question,  he  conceded 
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69  acres,  and  the  compromise  and  quitclaim  deeds  were  made 
upon  that  basis. 

I  further  find  that  soon  after  these  deeds  were  executed 
and  delivered,  to  wit,  on  the  29th  day  of  January,  1914, 
one  of  the  grandnephews,  named  Arthur,  brought  an  action 
in  the  Court  of  Common  Pleas  of  Edgefield  county  to 
recover  an  undivided  interest  in  both  of  these  tracts  of  land, 
fully  contesting  the  title  of  Moseley  and  the  Toneys  to  both 
tracts  of  land.  Issue  was  joined  in  this  action,  but  it  seems 
not  to  have  been  pressed,  but  was  consolidated,  and  the 
counsel  therein  appeared  afterwards  with  other  eminent 
counsel  in  the  action  known  as  Boyce  v,  Moseley,  in  which 
action  Boyce,  one  of  the  grandnephews,  on  behalf  of  him- 
self, and  all  other  nephews  and  nieces  in  like  plight, 
endeavored  to  recover  possession  of  the  500-acre  tract,  490 
acres  of  which  was  in  possession  of  Moseley  and  69  acres 
of  which  was  in  possession  of  the  Toneys.  They,  by  their 
counsel,  answered  the  complaint  in  said  action,  as  did  Mose- 
ley. In  their  answers  they  both  set  up  two  distinct  sources 
of  title,  one  the  title  of  Moseley  as  next  of  kin  under  the 
Callman  deed,  and  the  other,  the  title  derived  by  the  Toneys 
from  Mrs.  Bacon  under  her  will,  she  having  been  the  only 
child  of  Gallman. 

This  action  of  Boyce  v.  Moseley  being  pending,  came  on 
for  trial  before  his  Honor,  Judge  Memminger,  and  a  jury, 
at  the  March  term,  1915.  Moseley,  and  his  attorneys,  and 
the  Toneys,  and  their  attorneys,  fought  together  to  defeat 
the  claim  of  the  grandnephews  and  grandnieces,  represented 
by  a  considerable  number  of  attorneys.  During  none  of 
this  litigation  does  it  appear  that  any  contest  was  made  as 
between  the  Toneys  and  Moseley,  that  there  was  an)rthtng 
improper  or  that  any  mistake  was  made  in  the  compromise 
and  quitclaim  deeds  as  aforesaid.  Judge  Memminger 
directed  a  verdict  of  490  acres  for  Mo3eley,  and  69  acres  for 
the  Toneys.     In  his  charge  to  the  jury  he  distinctly  recog- 


Digitized  by  CjOOQIC 


486  KiRKLAND  et  al.  v.  Moselky  et  al, 

'  Circuit  Decree.  [109  S.C. 

nized  both  titles  as  set  up  in  the  answers  of  the  various 
parties  as  valid.  Judgment  was  entered,  and  appeal  was 
taken  to  the  Supreme  Court, — the  action  of  the  Supreme 
Court  being  set  forth  in  an  opinion  by  his  Honor,  Judge 
Gage,  in  102  S.  Car.,  p.  364,  which  decision  was  filed  on 
October  30,  1915.  In  said  decision  the  Justice  delivering 
the  opinion, — and  giving  the  judgment  of  the  Supreme 
Court,  page  372,  announced : 

"We  think  the  Circuit  Court's  view  of  the  law  of  the  case, 
briefly  but  comprehensively  expressed,  is  true ;  and  the  judg- 
ment of  that  Court  is  affirmed." 

The  decision  of  the  Supreme  Court  held  that  the  Toney 
title  was  a  better  title,  that  the  deed  in  question  was  a  com- 
mon law  deed,  that  the  next  of  kin  took  as  of  the  date  of 
the  death  of  Gallman,  but  inasmuch  as  there  were  no  words 
of  inheritance  in  the  deed,  these  next  of  kin  only  took  life 
estates,  and  that  Mrs.  Bacon  being  the  only  child  of  Gall- 
man,  took  the  fee,  and  that  Moseley  being  the  only  surviv- 
ing next  of  kin  at  her  death,  got  a  life  estate,  and  her 
devisees  held  the  fee,  and  that  when  they  quitclaimed  to  Mr. 
Moseley  they  put  the  fee  in  him  as  to  the  490  acres,  and 
they  held  the  fee  as  to  the  69  acres,  he  having  quitclaimed 
to  them. 

No  decision  was  made,  and  none  attempted  to  be  made, 
because  it  was  not  involved  in  the  issue  joined,  as  to  what 
right  or  title  Moseley  had  in  the  400-acre  tract,  but  at  page 
366  the  Supreme  Court,  speaking  of  the  matter,  says : 

"The  view  would  compel  a  construction  of  the  grant  of 
the  first  parcel,  a  matter  which  is  not  before  us,  and  a  matter 
about  which  there  might  be  two  opinions  of  counsel." 

I  find  further  that  the  Toneys  divided  up  the  69  acres, 
and  the  421  acres,  among  themselves.  William  Toney  has 
sold  out  his  entire  interest  therein  for  considerable  value. 
Mrs.  Kirkland  has  parted  with  her  interest  for  considerable 
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value, — and  so,  also,  H.  Spann  Toney.  Their  holdings 
therein  are  now  held  by  some  outsiders.  Mrs.  Boatwright 
holds  what  was  coming  to  her,  and  perhaps  H.  Spann  Toney 
still  owns  a  small  portion  of  his  land. 

I  find  further  that  Moseley  relied  upon  the  quitclaim  deeds 
as  aforesaid,  and  the  compromise  therein  contained,  entered 
into  considerable  obligations  and  mortgaged  the  share  of  the 
property  deeded  to  him,  said  mortgage  being  made  to  his 
counsel  for  services  performed,  and  to  be  performed  and 
money  loaned.  That  he  took  possession  of  the  property, 
and  that  same  was  rented  for  him  and  superintended  by 
H.  Spann  Toney;  that  after  his  death,  and  after  the  decision 
of  the  Supreme  Court,  his  widow,  Mrs.  Rebecca  S.  Mose- 
ley, moved  from  Charleston  with  some  of  her  grandchildren, 
and  settled  on  the  place  in  question. 

I  find,  as  a  matter  of  fact,  that  the  compromise  evidenced 
by  the  paper  of  December  30th,  1913,  and  the  quitclaim 
deeds  made  in  pursuance  thereof  soon  thereafter,  was  upon 
an  honest  view  entertained  by  the  opposing  parties  of  their 
respective  titles,  and  under  the  advice  of  eminent  counsel. 
That  the  views  entertained  were  honest  and  conservative, 
and  that  the  doubts  of  counsel  on  both  sides  as  to  the  con- 
struction of  the  deed,  was  of  such  a  nature  as  to  justify 
the  parties  in  settling  their  claims  as  the  best  thing  to  be 
done  under  the  circumstances. 

These  being  the  facts  in  the  case,  the  next  question  to  be 
considered  is  what  is  the  claim  of  the  claimants,  and  what 
is  the  law  as  applicable  to  these  facts  that  must  be  deter- 
minative of  the  controversy  between  the  parties. 

No  fraud  or  undue  influence,  or  concealment,  or  misrep- 
resentation is  charged  in  the  complaint,  and  if  there  was 
such  charge  made  the  facts  show  nothing  of  the  kind. 
Eminent  counsel  for  the  Toneys  claimed  orally  at  the  bar, 
and  in  able  argument  filed,  that, — 
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"Moseley  obtained  something  for  nothing,  and  to  allow 
him  to  retain  it  would  be  to  allow  him  to  retain  an  undue  and 
unconscionable  advantage  out  of  that  which  was  at  the  very 
best  a  mistake  of  law  on  the  part  of  the  Toneys.  And  it 
must  have  been  a  mutual  mistake  on  the  part  of  Moseley: 
otherwise,  he  would  be  in  the  position  of  taking  advantage 
of  their  mistake/' 

In  other  words,  it  is  contended  that  there  was  a  mutual 
mistake  of  law  between  the  parties  to  the  compromise,  and 
that  as  the  decision  of  the  Supreme  Court  in  Boyce  v.  Mose- 
ley declared  the  Toneys'  title  the  better,  the  Toneys  should 
be  relieved  in  equity,  because  the  consideration  was  very 
valuable  which  they  deeded  away,  and  that  the  quitclaim 
deed  should  be  cancelled  upon  that  basis. 

The  authorities  relied  on  by  complainants'  counsel,  among 
others,  are :  Whitehill  v,  Dacus,  49  S.  C,  p.  277 ;  Laurence 
V,  Beaubein,  2d  Bailey,  p.  223;  Lowndes  v.  Chisolm,  2d 
McCord  Chancery,  p.  461 ;  Hutchinson  v.  Fuller,  67  S.  C 
p.  285. 

These  authorities  unquestionably  established  the  position, 
that  in  general  a  mistake  of  law  mutually  made  by  parties 
to  the  transaction  will  in  equity  be  relieved,  but  it  is  clear 
from  the  authorities,  esspecially  from  the  opinion  of  Chief 
Justice  Jones  in  Whitehill  v.  Dacus,  49  S.  C,  p.  277,  that 
the  mistake  must  be  "a  mutual  mistake  in  law;"  and  the 
decision  of  Judge  Woods  in  Hutchinson  v.  Fuller,  67  S.  C, 
p.  285,  that  the  mistake  of  law  must  be  "on  both  sides."  I 
do  not  find  existing  a  mutual  mistake  of  law  as  shown  by 
the  sequel  of  this  transaction, — ^namely,  the  result  of  the 
decision  in  Boyce  v.  Moseley.  That  case  holds  that  the 
Bacon  title  was  the  best,  because  Mrs.  Bacon  was  the  heir 
at  law  of  Gallman.  Now,  the  facts  clearly  show  that  the 
Toneys  knew  that.  That  they  were  so  advised  by  their 
eminent  counsel  beyond  question,  and  if  they  did  not  grasp 
that  advice  the  mistake  was  entered  into  by  negligence,  and 
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they  cannot  take  advantage  of  it.  Governor  Sheppard  dis- 
tinctly testified  that  after  the  decision  of  the  Supreme  Court, 
Mr.  Kirkland  declared  to  all  of  the  Toneys, — "you  cannot 
blame  Mr.  Sheppard  for  it,  because  he  told  you  at  the  start 
that  in  his  opinion  he  could  get  the  whole  business;"  and 
this  is  not  denied  by  Kirkland. 

It  may  be  that  according  to  the  decision  of  the  Supreme 
Court  Mr.  Henderson  was  wrong  in  his  opinion  that  Mr. 
Moseley  as  next  of  kin  could  recover  the  land,  but  this  does 
not  make  it  a  mutual  mistake  on  the  part  of  the  parties,  such 
as  is  contemplated  by  the  foregoing  decisions. 

Even,  however,  if  there  were  a  mutual  mistake  of  law 
clearly  demonstrated  and  beyond  question,  the  authorities  in 
South  Carolina  hold  beyond  question  that  a  mutual  mistake 
of  law,  arising  from  the  construction  of  a  deed  or  will, 
is  not  relievable  in  equity,  for  the  simple  reason  that  the 
parties  must  not  rely  on  their  own  opinion,  or  the  opinion 
of  counsel  in  that  matter,  but  must  investigate  for  them- 
selves. They  can  go  to  the  Court  and  obtain  their  views, 
and  if  they  enter  into  contracts  on  that  basjs  there  is  no 
relief  for  them. 

In  the  case  of  Cunningham  v,  Cunningham,  20  S.  C,  p. 
332,  after  considerable  discussion  and  consideration  the 
Supreme  Court  has  settled  this  matter.  They  refer  to  the 
cases  relied  on  by  counsel  in  this  action, — Laurence  v.  Beau- 
bien,  Lowndes  v.  Chisolm,  supra,  and  also,  Hopkins  v.  May- 
zick,  1st  Hill,  p.  251 — and  whilst  recognizing  that  in  gen- 
eral a  mutual  mistake  of  law  is  relieved  in  equity,  they  hold, 
basing  their  decision  upon  the  decision  of  the  old  Court  in 
the  case  of  Keitt  v,  Andrews,  4th  Richardson's  Equity, 
p.  349,  "That  the  misconstruction  of  a  deed  or  will  is  not 
to  be  regarded  as  coming  within  the  scope  and  authorities 
of  those  cases  where  mistakes  of  law  as  contra  distinguished 
from  ignorance  of  law,  have  been  considered  as  affording 
grounds  of  relief." 
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And  they  state,  following  this  enunciation  of  the  law, 
'In  this  view  the  Court  concurs  and  holds  that  eveil  if  there 
is  a  difference  as  to  ignorance  of  law  and  mistake  of  law, 
and  it  should  be  regarded  as  in  fact  true  that  Pamela  Cim- 
ningham  had  formed  an  opinion,  either  from  her  own  con- 
struction of  this  will,  or  in  consequence  of  erroneous  advice 
of  others,  this  is  no  ground  on  which  this  Court  can  relieve 
her  devisees  from  the  effect  of  those  solemn  deeds,  executed 
in  1875." 

This  doctrine  here  announced  has  been  fully  sustained  in 
several  cases.  Among  others,  the  following:  Monroe  v. 
Long,  35  S.  C,  p.  360;  Smith  v.  Winn,  38  S.  C,  p.  191 ; 
Brock  V,  O'Dell,  44  S.  C,  pp.  30-41 ;  Hutchinson  v.  Fuller, 
67,  S.  C,  p.  285 ;  Smith  v.  Under,  77  S.  C,  p.  542. 

This  being  the  law,  whilst  it  may  be  so  in  the  sequel  of  this 
transaction  under  the  decision  of  the  Supreme  Court  in 
Boyce  v,  Moseley,  it  may  appear  that  the  Toneys  have  parted 
with  more  of  value  than  Moseley  deeded  to  them,  I  am 
obliged  to  follow  the  principles  of  law  as  recognized  on  the 
equity  side  of , the  Court,  and  hold  that  there  is  no  such  mis- 
take of  law  herein,  as  gives  them  any  relief. 

But  it  is  my  duty  to  pass  upon  the  other  questions  that 
have  been  raised  by  the  pleadings  and  the  arguments  in  the 
case.  Counsel  for  Moseley  insist  that  this  compromise, 
stated  as  aforesaid,  was  an  honest  compromise  without 
fraud  and  concealment,  misrepresentation  or  evasion,  upon 
the  basis  of  an  honest  entertainment  of  different  views  as 
to  their  titles,  and  upon  the  basis  that  the  claims  made  were 
honestly  considered  and  were  doubtful,  and  such  a  compro- 
mise, outside  of  any  question  of  mistake,  whether  the  same 
be  unilateral  or  mutual  is  conclusive  as  a  bar  against  any 
claim  for  relief  as  against  such  a  compromise.  Of  course, 
compromises  can  be  set  aside  for  fraud,  but  if  they  are  free 
from  fraud,  and  there  is  simply  involved  therein  the  idea 
of  mistaken  impression  and  mistaken  belief,  or  mistake  of 
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law,  or  mistake  of  fact,  it  seems  that  the  authorities  are 
abundant  that  there  is  no  relief  for  the  parties  entering  into 
the  same. 

In  Kerr  on  Fraud  and  Mistake  m  Law,  page  403,  the  mat- 
ter is  thus  stated : 

"Mistake  in  law  is  not  a  ground  for  setting  aside  a  com- 
promise if  the  parties  to  the  transaction  were  in  difficulty 
and  doubt  and  wish  to  put  an  end  to  disputes,  and  to  avoid 
litigation.  If  one  or  more  parties,  having  or  supposing  they 
have  claims  upon  a  given  subject  matter,  or  claims  against 
each  other,  agree  to  compromise  these  claims,  and  the  knowl- 
edge or  means  of  knowledge  of  each  of  them  with  respect  to 
the  mode  in  which  and  the  circumstances  under  which  his 
claim  arises,  stand  upon  an  equal  footing,  and  there  is  an 
absence  of  fraud  or  misrepresentation,  the  transaction  is 
binding,  although  the  conclusion  at  which  the  parties  mav 
have  arrived  is  not  that  which  a  Court  of  Justice  would  have 
arrived  at  had  its  decision  been  sought.  The  real  consider- 
ation which  each  party  receives  under  a  compromise  beins^, 
not  the  sacrifice  of  the  right,  but  the  settlement  of  the  dis- 
pute, and  the  abandonment  of  the  claim,  and  it  is  no  objec- 
tion to  the  validity  of  the  transaction,  that  the  right  was 
really  in  one  of  the  parties  only,  and  that  the  other  had  na 
right  whatever." 

To  the  same  effect  is  section  121,  Story's  Equity  Jurispru- 
dence, where,  among  other  things,  it  is  stated : 

"Where  a  doubtful  question  arises,  such  as  a  question 
respecting  the  true  construction  of  a  will,  *  *  *  and  a  com- 
promise if  fairly  entered  into,  with  due  deliberation,  will  be 
upheld  in  a  Court  of  equity  as  reasonable  in  itself,  and  to 
determine  the  differences  by  dividing  the  stake^  and  as  sup- 
ported by  principles  of  public  policy." 

And,  also,  in  section  131 :  "If  such  compromises  are  other- 
wise unobjectionable,  they  will  be  binding,  and  the  right  will 
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not  prevail  against  the  agreement  of  the  parties;  for  the 
right  must  always  be  on  one  side  or  the  other,  and  there 
would  be  an  end  of  compromises,  if  they  might  be  over- 
thrown upon  any  subsequent  ascertainment  of  rights  con- 
trary thereto.  If,  therefore,  a  compromise  of  doubtftil 
right  is  fairly  made  between  parties,  its  validity  cannot 
depend  upon  any  future  adjudication  of  that  right.  And 
where  compromises  of  this  sort  are  fairly  entered  into, 
whether  the  uncertainty  rests  upon  a  doubt  of  fact,  or  a 
doubt  in  point  of  law,  if  both  parties  are  in  the  same  igno- 
rance, the  compromise  is  equally  binding,  and  cannot  be 
aflFected  by  any  subsequent  investigation  or  result." 

To  the  same  effect  is  2d  Pomeroy's  Equity  Jurisprudence, 
section  849  and  section  850,  and  section  855.  Section  849, 
supra,  discusses  the  cases  in  which  relief  will  be  given  in 
unilateral  and  mutual  mistakes  of  fact  and  of  law,  and  Mr. 
Pomeroy  closes  the  section  with  this  observation  : 

"It  should  be  carefully  observed  that  this  rule  has  no 
application  to  cases  of  a  compromise,  where  doubts  have 
arisen  as  to  the  rights  of  parties,  and  they  have  intentionally 
entered  into  an  arrangement  for  the  purpose  of  compromis- 
ing and  settling  those  doubts.  Such  compromise,  whether 
involving  mistakes  of  law  or  of  fact,  are  governed  by  special 
considerations." 

The  authorities  in  our  State  are  abundant  upon  this  sub- 
ject, and  I  will  refer  to  a  few, — Durham  v.  Wadlington,  2d 
Strobart's  Equity,  p.  258.  In  this  case  the  opinion  was 
delivered  by  Chancellor  Dunkin,  who  presided  on  the  Circuit, 
and  his  decision  was  sustained  by  the  unanimous  Court. 
The  facts  are  interesting  and  quite  similar  to  the  case  at  bar. 
At  page  261,  he  says:  "The  principle  of  law  applicable  to 
this  case  is  comprised  in  131  Story's  Equity,"  and,  among 
other  things,  states,  "Where  a  compromise  of  a  doubtful 
right  is  fairly  made  between  the  parties,  whether  the  uncer- 
tainty rests  upon  a  doubt  of  fact, — or  a  doubt  in  point  of 
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law,  if  both  parties  are  in  the  same  ignorance,  the  compro- 
mise is  equally  binding,  and  cannot  be  affected  by  any  sub- 
sequent investigation  and  result." 

The  Lost  Bond  Cases,  IS  S.  C,  p.  231,  are  to  the  same 
effect.  In  that  case  the  authorities  are  collated  and  com- 
mented upon  by  Judge  McGowan,  and  he  remarks:  "The 
word  compromise  involves  the  idea  of  a  surrender  of  right. 
If  the  parties  intended  the  settlement  as  a  composition  or 
compromise  of  a  doubtful  or  disputed  right,  the  Court  will 
not,  on  the  sole  ground  of  mistake,  set  it  aside."  Deal  v. 
Deal,  91  S.  C,  p.  351. 

Chief  Justice  Gary,  at  page  375,  in  commenting  on  this 
very  subject,  quotes  with  approval,  8th  Cyc,  p.  307,  and 
6th  Encyclopaedia  of  Law,  p.  731, — and  enunciates  the  doc- 
trine which  applies  to  this  case :  **That  the  real  consideration 
which  each  party  receives  under  such  a  compromise  is, 
according  to  some  authorities,  not  the  sacrifice  of  the  right, 
but  the  settlement  of  the  dispute." 

It  seems  to  the  Court  that  compromises  are  favored  in 
the  law,  and  the  effort  of  parties  to  compromise  is  encour- 
aged. In  civil  cases,  if  efforts  are  made  to  compromise, 
and  it  is  not  reached,  and  litigation  follows,  the  efforts  of 
compromise  are  not  allowed  in  evidence,  and  it  would  fol- 
low that  when  a  compromise  is  reached,  if  it  is  honest,  and 
without  fraud,  and  of  a  doubtful  or  disputed  right,  it  should 
be  sustained.  This  compromise  was  made  after  consider- 
able endeavor.  It  was  made  upon  the  advice  of  counsel, 
it  was  made  to  get  ready  to  fight  a  common  enemy,  and  it 
was  made  upon  the  basis  of  what  was  the  intent  of  Mr.  Gall- 
man  in  his  deed  of  1870,  and  in  the  settlement  the  Toneys 
obtained  more  land  than  really  he  intended  to  go  to  Mrs. 
Bacon  absolutely,  and  whilst  it  may  appear  now  that  they 
parted  with  more  of  value  than  Moseley  parted  with,  still 
the  compromise  should  be,  and  is  sustained,  and  being  so 
sustained,  the  compromise  of  the  30th  of  December,  1913, 
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and  the  quitclaim  deeds  made  after  the  contract  of  that  date, 
in  pursuance  thereof,  are  valid,  and  the  Court  declines  in  the 
exercise  of  its  discretion  to  cancel  and  set  aside  the  same. 

The  Moseley  defendants  insist  in  their  answer  and  in 
their  argument,  that  the  Toneys,  by  their  conduct  in  joining 
with  them  in  the  common  fight  against  the  grandnephews 
and  grandnieces,  and  in  inducing  old  man  Moseley  to  place 
encumbrances  upon  this  property,  and  obligating  himself 
in  large  amounts  to  his  counsel  for  their  services,  it  estopped 
from  asserting  title  to  the  property  in  question;  and  they 
also  insist  under  the  maxim  in  equity,  that  he  who  seeks 
equity  should  do  equity,  that  the  Toneys  cannot  restore  the 
status  quo,  and  hence  that  they  are  barred  in  this  action. 
These  are  interesting  questions,  but  in  view  of  the  two  ques- 
tions hereinbefore  previously  considered  and  determined, 
and  to  which  the  Court  holds  with  confidence,  I  do  not  con- 
sider it  necessary  to  pass  upon  these  questions. 

On  this  branch  of  the  case,  it  is  ordered,  adjudged  and 
decreed  that  the  prayer  of  the  plaintiffs,  on  their  own  behalf, 
and  in  behalf  of  Mrs.  Boatwright,  who  has  defaulted  in  this 
action,  to  set  aside  the  deeds  made  by  them  to  Harmon  C. 
Moseley,  in  January,  1914,  to  the  tract  of  land  described  in 
the  complaint  as  490  acres, be,  and  the  same  is  hereby,  denied, 
and  it  is  declared  that  the  said  tract  of  land  belonged  in  fee 
simple  to  Harmon  C.  Moseley,  and  passed  under  his  will 
to  his  devisees  therein  named,  subject  to  the  lien  of  the 
mortgages  to  the  defendants,  D.  S.  Henderson,  Croft  & 
Croft  and  J.  M.  Steadman,  hereinafter  referred  to.  . 
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"To  William  Toney,  lone  Kirkland,  Harriet  Toney,  H. 
Spann  Toney  and  M.  Dantzler  Toney,  children  of  my 
friends,  Mark  Toney  and  Mary  H.  Toney ;  the  said  tract  of 
land  to  be  divided  among  the  said  five  children,  share  and 
share  alike,  and  in  fee." 

And  she  adds:  "In  making  this  devise,  I  exclude  Mark 
Toney,  the  youngest  child  of  my  friends,  Mark  and  Mary  H. 
Toney,  for  the  reason  that  he  is  so  generously  provided  for 
in  the  will  of  his  father." 

Then  comes  a  residuary  clause  in  which  all  of  her  prop- 
erty of  every  kind  and  description  whatsoever,  and  whereso- 
ever situate,  is  given  to  Mrs.  Carolina  V.  Wright  and  Mrs. 
Angeline  B.  Harrison.  She  subsequently  added  a  codicil 
to  that  will,  dated  the  4th  day  of  October,  1912,  in  which 
she  makes  immaterial  changes  in  her  will,  but  she  changes 
the  residuary  clause  in  a  material  particular.  She  gives 
therein  five  hundred  dollars  to  her  friend,  Chas.  D.  Kenny, 
after  stating  that  the  rest  and  residue  of  her  property  is 
given  to  Mrs.  Harrison  and  Mrs.  Wright,  and  she  adds: 
"My  purpose  being  to  give  all  of  my  personal  property  of 
every  kind  to  these  two  ladies,  except  the  sum  of  $500,  to 
be  paid  to  Chas.  D.  Kenny." 

During  the  litigation  in  the  case  of  Boyce  v.  Moselcy, 
supra,  it  does  not  appear  that  any  one  made  any  claim  to  this 
one-fifth  interest,  which  is  called  for  convenience  sake  the 
Dantzler  Toney  interest,  but  that  the  other  four  children 
of  Mark  Toney,  considering  that  they  were  the  survivors 
of  the  five  named,  quitclaimed  their  interest  in  this  land  to 
Moseley. 

Now,  Mrs.  Mobley  contends,  and  it  is  admitted,  that  she 
is  a  flr.qt  coii<;in  of  Mrs.  "Rarnn.  who  <\\f^A  without  anv  imme- 
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died  intestate  as  to  the  same,  and  that  it  goes  to  herself  in 
the  proportion  of  one-tenth  and  to  Mr.  Moseley  in  the  pro- 
portion of  one-tenth  as  the  next  of  kin  of  Mrs.  Bacon. 

On  the  other  hand,  Mrs.  Wright  and  Mrs.  Harrison,  the 
ladies  under  the  residuary  clause  of  the  will,  claim  that  this 
one-fifth  interest  lapsed,  but  that  it  was  not  intestate  prop- 
erty, and  that  it  passed  to  them  under  he  residuary  clause 
of  the  will.  Still,  however,  the  Moseley  defendants  claim 
that  there  was  no  lapsing  of  the  devise, — ^that  the  devise  was 
one  to  a  class, — namely,  the  children  of  Mark  Toney,  except- 
ing young  Mark,  and  that  when  Dantzler  died,  it  went  to 
the  survivors  of  the  class,  and  passed  from  them  by  their 
quitclaim  deeds  to  Moseley.  In  this  contention  of  the 
Moseley  defendants,  the  plaintiffs  in  this  action  join,  but, 
of  course,  they  claim  that  it  should  remain  in  them  if  the 
compromise  had  been  set  aside. 

This  interesting  question  has  been  learnedly  discussed, 
and  it  will  now  have  to  be  determined  by  the  Court.  VVa.- 
the  devise  a  devise  to  a  class,  or  was  it  a  devise  to  individuals 
as  tenants  in  common  ?  Was  it  a  devise  to  the  children  of 
Mark  Toney  collectively,  or  a  devise  to  them  individually? 
In  the  construction  of  wills  the  cardinal  rule  is  to  ascertain 
the  intention  of  the  testatrix,  not  only  from  the  words  of 
the  will,  but  from  her  surroundings  at  the  time.  This  doc- 
trine is  clearly  and  fully  stated  by  Judge  Hydrick  in  the 
decision  of  the  Supreme  Court  in  Bnrris  v,  Bnrris,  104 
S.  C,  p.  445,  as  follows:  **The  first  and  most  imperative, — 
that  to  which  all  others  are  subservient, — is  that  we  must 
ascertain  the  intention,  and,  having  done  so,  effect  must  be 
given  to  it,  unless  it  conflicts  with  some  settled  rule  of  law. 
Another  cardinal  rule  is  that,  in  ascertaining  the  intention, 
the  will  must  be  read  as  a  whole,  and  force  and  effect  must 
be  given  to  all  parts  of  it,  every  clause,  phrase,  and  word, 
if  it  can  be  done  by  any  reasonable  method  of  construction, 
so  as  to  harmonize  them  with  each  other  and  with  the  whole, 
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and  in  doing  this  technical  words  used  must  have  their  sense, 
unless  it  clearly  appears  from  the  context  that  they  were 
intended  to  have  some  other  meaning.  All  the  rules  of  con- 
struction are  intended  to  operate  harmoniously  in  their  appli- 
cation, and  they  will  rarely  conflict  with  each  other,  except 
when  erroneously  applied."  And,  "The  testator's  purposes, 
as  disclosed  by  the  will,  must  prevail,  even  though  it  involve 
the  rejection  or  addition  of  words,  or  their  restraint  from 
their  usual  meaning."  Clark  v.  Clark,  19  S.  C,  p.  352,  and 
also,  Dillard  v,  Dillard,  95  S.  C,  p.  87. 

What  was  Mrs.  Bacon's  intention  in  making  this  devise  f 
It  should  be  noted  that  the  testimony  shows  that  she  owned 
or  claimed  no  other  real  estate  than  this;  that  Dantzler 
Toney  was  a  bachelor;  that  some  of  the  other  Toneys,  Wil- 
liam and  Spann,  and  Mrs.  Kirkland  were  married  and  had 
children.  Especially  it  should  be  noted  that  Dantzler  died 
in  191 1,  between  the  date  of  the  will  in  1907,  and  the  date  of 
the  codicil  in  1912.  That  she  knew  of  his  death,  and  that 
when  she  made  the  codicil  if  she  had  intended  that  the  devise 
should  be  made  to  Dantzler  individually,  and  not  one  as  a 
class,  she  did  not  mention  this  one-fifth  interest  in  the  codicil, 
but  that  the  codicil  undertakes  to  dispose  entirely,  under 
the  residuary  clause,  of  personal  property.  It  should  be 
also  noted  that  in  the  words  of  the  devise,  there  is  no  pro- 
vision made  that  the  shares  or  portions  to  each  devisee 
should  go  to  children,  if  they  have  any,  though  some  of 
them  had  children  well  known  to  her.  The  mere  making 
of  a  devise  that  the  property  covered,  should  go  to  devisees 
named,  and  that  it  should  be  divided  among  them,  or  between 
them,  share  and  share  alike,  is  not  conclusive  that  the  testa- 
trix intended  it  to  be  a  devise  to  parties  individually,  and  not 
collectively,  but  the  presumption  can  be  overcome  by  the 
clear  intention  of  the  testatrix, — ascertained  otherwise  and 
to  the  contrary,  and  I  am  convinced,  after  considering  the 
will  itself  and  the  facts  and  the  circumstances  surrounding 
Mrs.  Bacon,  that  she  intended  to  give  this  property  to  the 
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five  children  of  Mark  and  Mary  H.  Toney  as  a  class  — 
naming  them  as  such,  and  that  one  of  the  clearest  indica- 
tions thereof  is  that  she  specifically  says  that  she  does  not 
include  young  Mark  Toney,  so  that  excluding  young  Mark 
she  gives  it  to  the  others  as  a  class.  This  doctrine  of  con- 
struing words  of  a  will,  and  whether  it  be  given  to  parties  as 
a  class  or  individually,  and  that  the  same  is  governed  by  the 
intention  of  the  will  is  clearly  recognized  by  the  following 
cases:  Rivers  v.  Rivers,  36  S.  C,  p.  309;  Clark  v.  Clark,  19 
S.  C,  p.  345.  This  doctrine  is  well  sustained  elsewhere. 
Our  Court,  in  the  case  of  Buist  v.  Walton,  104  S.  C,  p.  99, 
refers  with  approval  to  the  case  of  Schaffer  v,  Kettell,  14 
Allen  (96  Mass.),  p.  528,  which  is  conclusive  of  this  prin- 
ciple, and  that  case  is  bottomed  upon  the  case  of  Johnson 
V.  Roberts,  14  Gray  (Mass.),  p.  546. 

The  Court  should  not  readily  declare  an  intestacy,  when 
the  testatrix  has  undertaken  to  devise  all  of  her  propertv, 
the  doctrine  being,  "It  is  not  the  policy  of  the  law  to  declare 
a  partial  intestacy,  if  the  will  can  be  construed  to  prevent  it." 
Wilburn  v.  Townsend,  31  S.  C,  p.  408. 

My  conclusion  is  that  it  was  the  clear  intention  of  the 
testatrix,  and  that  she  did  devise  this  property  to  the  chil- 
dren of  Mark  Toney  as  a  class,  as  named  in  her  will,  and 
that  when  Dantzler  Toney  died,  the  share  attributed  to  him 
did  not  lapse,  but — when  to  the  survivor  of  the  class,  and 
that  those  survivors  deeded  the  same, — having  acquired  it 
in  this  way, — to  Mr.  Moseley  when  they  executed  their 
quitclaim  deeds  to  him.  This  right  of  survivorship  does 
not  come  to  the  surviving  members  of  the  class  by  implica- 
tion, but  is  attributed  to  them  under  the  law  regulating 
devises  to  classes. 

It  still  remains  to  dispose  of  the  position  taken  by  the 
parties  to  whom  Mr.  Moseley  made  mortgages. 

To  D.  S.  Henderson  he  made  two  mortgages  on  the  land 
in  question,  one  dated  the  12th  day  of  January,  1914,  secur- 
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ing  an  obligation  of  equal  date  for  $10,000  for  services 
rendered  and  to  be  rendered,  and  not  drawing  interest 
The  other  dated  the  16th  day  of  November,  1914,  for 
$500,  borrowed  money,  drawing  interest  from  date  at  8  per 
cent,  per  annum,  payable  annually.  These  mortgages  are 
unpaid,  and  I  find  that  they  are  due  and  payable  to  the 
defendant,  D.  S.  Henderson,  according  to  their  tenor  and 
effect  as  stated  aforesaid. 

The  other  mortgage  was  given  on  the  24th  day  of  January. 
1914,  to  the  defendants,  Croft  &  Croft,  for  $4,500,  of 
which  $4,000  was  for  services  rendered,  and  to  to  be  ren- 
dered, and  did  not  draw  interest,  and  $500  was  for  bor- 
rowed money  loaned  at  said  date,  and  to  draw  interest  at 
the  rate  of  8  per  cent,  per  annimi  until  paid.  This  mortgage 
has  been  transferred  for  valuable  consideration  to  the 
defendant,  J.  M.  Steadman, — and  I  hold  that  said  amounts 
as  aforesaid  are  due  and  payable  on  said  mortgage  to  the 
said  J.  M.  Steadman,  as  assignee  of  Croft  &  Croft. 

Wherefore,  it  is  ordered,  adjudged  and  decreed : 

First.  That  the  costs  of  this  action  be  paid  by  the  plaintiffs, 
lone  T.  Kirkland,  William  Toney  and  H.  Spann  Toney, 
the  same  to  be  taxed  by  the  clerk  of  the  Court,  and  judg- 
ment to  be  entered  up  therefor  and  execution  issued. 

Second.  That  the  tract  of  land  described  in  the  complaint 
as  490  acres  be,  and  the  same  is  hereby,  declared  to  be  the 
property  of  the  estate  of  Harmon  C.  Moseley,  and  to  be 
distributed  according  to  the  provisions  of  his  will,  which 
has  been  put  in  evidence  in  this  action,  subject,  however,  to 
the  lien  of  the  mortgages  to  D.  S.  Henderson  and  J.  M. 
Steadman,  as  hereinbefore  stated,  according  to  their  dates. 

Third.  That  the  complaint  is  not  dismissed,  but  that  the 
action  is  retained  and  leave  is  given  to  the  defendants,  D.  S. 
Henderson  and  J.  M.  Steadman,  to  apply  at  the  foot  of  this 
decree  to  the  Judge  of  the  Eleventh  Circuit,  or  the  Judge 


Digitized  by  CjOOQIC 


500  KiRKLAND  et  al.  v.  MoselEy  et  ai 


Argument.  [109  S.C. 


presiding  in  the  Eleventh  Circuit,  at  chambers,  or  other- 
wise, for  a  decree  for  foreclosure  of  their  mortgages  if  they 
be  so  advised.  (Signed)  John  S.  Wilson,  Circuit  Judge. 
Manning,  S.  C,  May  11,  1917. 

I,  W.  B.  Cogbum,  clerk  Court  C.  P.  and  G.  S.  in  and 
for  Edgefield  county,  S.  C,  do  hereby  certify  that  the  fore- 
ging  is  a  true  any  exact  copy  of  a  decree  of  Judge  Wilson 
as  the  same  is  now  on  file  in  my  office.  W.  B.  Cogbum, 
C.  C.  C.  P.  &  G.  S. 

Mr,  D,  W.  Robinson,  for  plaintiffs-appellants,  cites:  As 
to  evidence  of  mistake:  1  Strob.  Eq.  (20  S.  C.  Eq.)  ;  74  S 
C.  48-9;  40  S.  C.  475-6;  106  S.  C.  19;  15  S.  C.  284;  88  S 
C.  299 ;  20  S.  C.  333-4.  As  to  real  consideration  for  con- 
tract and  transfer:  102  S.  C.  361.  As  to  the  law  governing 
this  deed:  102  S.  C.  369;  1  Strob.  Eq.  (20  S.  C.  Eq.)  115; 
38  S.  C.  18;  21  S.  C.  513;  87  S.  C.  529;  104  S.  C.  427;  97 
S.  E.  377-8;  106  S.  C.  — ;  33  L.  R.  A.  (N.  S.),  Mass.,  pp 
4-5;  102  S.  C,  pp.  370-371 ;  39  S.  C.  18;  51  S.  C.  557;  40 
S.  C.  475 ;  36  S.  C.  301 ;  32  S.  C.  85 ;  48  S.  C.  347-349-350; 
44  S.  C.  31-2;  67  S.  C.  285.  As  to  mistake  of  law  as  to 
private  property  rights  being  ground  for  relief:  60  S.  E. 
736;  15  L.  R.  A.  (N.  S.)  1038-42,  and  cases  in  note;  2 
Pom.  Eq.  Juris.  (3d  Ed.),  sec.  849;  207  Mass.  525;  32  L. 
R.  A.  (N.  S.)  340;  125  Ga.  699;  54  S.  E.  706;  28  L.  R. 
A.  (N.  S.)  785;  202  Mo.  605;  10  L.  R.  A.  (N.  S.)  1205; 
93  Miss.  732;  25  L.  R.  A.  (N.  S.)  184;  67  S.  C.  285:  49 
S.  C.  277;  2  Bail.  L.  (18  S.  C.  L.)  647;  2  McC.  Ch.  (7  S. 
C.  Eq.)  461-2;  1  DeS.  Eq.  (1  S.  C.  Eq.)  444-5;  2  DeS. 
En.  (2  S.  C.  Ea.^  144:  3  DeS.  Ea.  (Z  S.  Q  Ea.^  86:  Bailev 
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R.  C.  L.  1059.  As  to  compromise:  6  Enc.  of  Law,  p.  418; 
55  Vt.  301,  399;  90  N.  W.  338-339;  116  Iowa  535;  52  S. 
C.  253-4;  Addison  on  Const.  13;  1st  Chitty  46;  32  Atl. 
(Pa.)  563;  Story's  Equity  Jurisprudencer  sections  121  and 
122;  91  S.  C.  375;  Story  Eq.  Jurisprudence  125  and  130; 
2  Bail.  Eq.  (18  S.  C.  L.)  647;  60  S.  E.  736;  L.  R.  A.  (N. 
S.)  1042-4;  67  S.  C.  281 ;  2  McC.  Ch.  (7  S.  C.  Eq.)  461-2; 
1  DeS.  Eq.  (1  S.  C.  Eq.)  444-5;  52  S.  C.  252;  35  L.  Ed. 
689.  Unfounded  claim:  2  Pomeroy  Eq.  Juris.  (3d  Ed.), 
sec.  850;  Paige  on  Contracts,  sec.  321,  p.  494;  Kesler's  Est., 
24  Am.  St.  Rep.  557;  13  L.  R.  A.  581,  and  note  (Pa.)  ;  97 
Am.  Dec.  357-8  (Mo.);  79  Am:  Dec.  456;  Pollock  Cont. 
161;  6  N.  Y.  369;  15  C.  B.  2,  95;  Parson's  Cont.  437;  8 
Blackf.  415;  13  Pick.  284;  5  Pet.  114;  21  Pa.  St.  237;  2 
Moore  297;  14  Conn.  12;  4  Met.  270.  Change  of  status: 
86  S.  C.  584;  52  S.  C.  244;  207  Mass.  525;  32  L.  R.  A. 
(N.  S.)  345;  2  DeS.  Eq.  (2  S.  C.  Eq.)  143-4;  3  DeS.  Eq. 
(3  S.  C.  Eq.)  85-6;  2  McC.  Ch.  (7  S.  C.)  461-2;  49  S.  C. 
277 ;  67  S.  C.  285.  Real  equities  are  with  plaintiffs:  2  Bail. 
L.  (18  S.  C.  L.)  647;  1  Hill  Eq.  251 ;  67  S.  C.  285. 

Messrs.  Hendersons,  for  the  representatives  of  the  estate 
of  H.  C.  Moseley  and  his  mortgagees,  respondents,  cite: 
As  to  the  claim  of  the  Toneys  to  upset  and  set  aside  the 
compromise  and  deeds  mutually  passed  pursuant  thereto: 
20  S.  C.  332;  4  Rich.  Eq.  349-355;  Story's  Eq.  Juris.,  sec. 
197;  Pomeroy's  Eq.  Juris.,  sections  850,  878;  Adams'  Eq. 
369;  21  S.  C.  237;  105  S.  C.  211 ;  101  S.  C.  235;  103  S.  C. 
500;  18  Wallace  149;  114  Ga.  155;  39  S.  E.  Rep.  943;  108 
Ga.  372;  33  S.  E.  Rep.  981 ;  36  Ga.  191 ;  88  Ga.  321 ;  14  S 
E.  Rep.  556;  30  Ga.  630;  54  Ga.  348;  115  Ga.  655 ;  42  S.  E. 
Rep.  45;  52  S.  C.  244-254;  32  Atl.  Rep.  560;  102  S.  C.  366. 
As  to  whether  the  devise,  to  the  Toney  children,  was  a  devise 
to  a  class  or  individuals:  104  S.  C.  345 ;  4  S.  C.  76;  30th  A. 
&.  E.  Encyc.  (2d  Ed.),  p.  718;  14  Allen  528;  14  Gray  546. 
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Mr.  J.  Wm.  Thurmond,  for  Mrs.  Anna  L.  Mobley. 
defendant-appellant,  submits:  That  M.  Dantzler  Toncy, 
hazing  predeceased  the  testatrix,  the  devise  to  him  lapsed, 
and  was  inherited  by  the  next  of  kin  of  Mrs.  Bacon,  to  wit, 
the  defendant,  Mrs.  Anna  L.  Mobley,  and  Mr.  Harmon  C. 
Moseley:  13  Rich.  Eq.  104;  3  Rich.  Eq.  201 ;  36  S.  C.  308; 
30  Ency.,  2d  Ed.,  p.  718;  12  S.  C.  576;  82  S.  C.  402;  Words 
and  Phrases,  vol.  I,  p.  768;  5  Rich.  Eq.  90;  4  Ves.  551;  3 
Ves.  &  Bean's  Ch.  52;  1  Atkin  494;  Strobhart's  Eq.,  vol. 
IV,  p.  181 ;  9th  Rich.  Eq.,  p.  244;  102  S.  C.  361 ;  106  S.  C. 
304.  An  estate  by  implication  is  created  only  from  neces- 
sity: 104  S.  C.  446;  21  S.C.  531 ;  1  McC.  Ch.'  Reps.,  p:  10; 
102  S.  C.  183 ;  3  Rich.  Eq.  201.  Dantzler's  inchoate  inter- 
est did  not  pass  under  the  residuary  clause  of  the  will:  3 
Rich.  Eq.,  p.  201 ;  40  Cyc,  pp.  156-8;  Rich.  Eq.  36;  Harper's 
Eq.  117;  90  Am.  St.  Rep.,  p.  480;  Cruise's  Digest,  til. 
"devise,"  c.  10,  sec.  76;  2  L.  D.  Raym.  1324;  7  Taunt  79; 
75  Am.  St.  Reports,  p.  420;  29  Am.  Rp.,  p.  258;  2  Rich. 
Eq.,  p.  27 ;  23  S.  C.  269;  1  Strob.  96;  82  S.  C.  256. 

Messrs.  Thurmond  and  Ramage,  also  for  Mrs.  Anna  L. 
Mobley,  cite:  57  Am.  St.  Reps.  529;  Am.  and  Eng.  Ency. 
of  Law  61 ;  3  Jarman  on  Wills  8;  Woemer's  Am.  Law  of 
Administration,  sec.  434;  17  N.  Y.  561,  575;  23  N.  Y.  366, 
373;  80  Am.  Dec.  290;  48  N.  Y.  668;  3  Drew  593;  2  Cor. 
Ex.  190;  Corop.  657;  11  Sim.  397;  57  Am.  St.  Reps.  529- 
532;  Jarman  on  Wills,  sec.  332;  150  N.  Y.  90;  44  N.  E 
945;  168  N.  Y.  169;  61  N.  E.  166;  106  Va.  199;  55  S.  E. 
564;  17  N.  Y.  561 ;  28  App.  Div.  199;  50  N.  Y.  Supp.  1085; 
67  Conn.  8;  34  Atl.  758;  59  N.  Y.  262;  137  Am.  St.  Reps., 
pp.  110,  111,  113,  114;  5  Allen  249;  9  Allen  283;  7  Mete. 
441;  1  Smed.  and  M.  Ch.  589;  9  C.  E.  Gr.  (N.  J.)  512;  9 
C.  E.  Gr.  (N.  J.)  277;  5  N.  Y.  409;  4  Barb.  80;  3  Edwd. 
79;  9  Paige  94;  6  Paige  600;  —  S.  C.  — ;  20  Wend.  457  r 
4  Hawkes  215;  2  Murph.  326;  31  Leg.  Int.  (Pa.)  349;  ? 
Whart.  477 ;  30  Penna.  St.  425 ;  36  Md.  168;  3  Jones  Equity 
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14;  17  Md.  23;  4  Ired.  Eq.  320;  4  Strob.  Eq.  179;  3  Harv. 
&  McH.  333;  4  L.  R.  Eq.  521;  1  L.  R.  Eq.  585;  6  Conn. 
304;  2  Root  487;  15  Conn.  297;  44  Conn.  672;  18  Ga.  130; 
72  111.  50;  1  Mete.  (Ky.)  515;  3  Han.  McH.  333;  14  Pick. 
449;  3  Edw.  330;  4  Paige  1 15 ;  5  Paige  318;  1  Hill  (N.  Y.) 
590,  affirmed  7  Hill  346;  37  N.  Y.  549;  2  Ashm.  12;  34 
Legal  Int.  (Pa.)  13;  24  Ala.  295;  24  Ga.  84;  2  Roof  487; 
overruled  in  Green  v.  Dennis  6  Conn.;  1  Harring  (Del.) 
524;  1st  Jarman  on  Wills,  Am.  Ed.,  1880,  p.  635  (note). 

Messrs.  Grier,  Park  &  Nicholson,  for  Mrs.  Carolina  V. 
Wright  and  Angeline  R.  Harrison,  appellants,  cite:  As  to 
devise  to  a  class:  40  Cyc.  1929;  21  S.  C.  528;  23  S.  C.  224; 
1  Jarm.  Wills  534;  44  S.  C.  520;  137  Amer.  St.  Rep.  110; 
157  Cal.  63;  106  Pa.  230;  17  N.  Y.  1085;  67  Conn.  8;  34 
Atl.  758;  59  N.  Y.  202;  28  App.  Div.  199;  50  N.  Y.  Supp. 
1085.     As  to  lapsed  devise:  40  Cyc.  1925,  1927;  17  S.  C. 
428;  56  S.  C.  11 ;  26  S.  C.  450;  36  S.  C.  308;  23  S.  C.  258; 
10  Rich.  Eq.  (31  S.  C.  Eq.)  538;  Pomeroy's  Eq.,  sec.  1144; 
10  Rich.  538;  Civil  Code,  vol.  I,  sec.    3559;  22  S.  C.  101 ; 
31  S.  C.  412;  105  Ark.  558;  151  S.  W.  1014;  Amer.  Ann 
Cases  1914d;  150  Cal.  604;  89  Pac.  345;  36  Ind.  App.  543 
76  N.  E.  488;  1  Cush.  (Mass.)  107;  131  N.  Y.  227;  30  N 
E.  133;  16  Hun.  (N.  Y.)  76;  138  N.  C.  520;  51  S.  E.  109 
9  Pa.  Dist.  262;  86  Va.  823;  11  S.  E.  121;  106  Va.  109 
55  S.  E.  564;  20  Wend.  498;  41  Barb.  51,  affirmed;  34  N 
Y.  201 ;  45  N.  Y.  254.     As  to  residuary  devises:  10  S.  C 
428;  Jarm.  181 ;  1  Jarm.  665;  7  Rich.  Eq.  328;  10  Rich.  Eq 
263;  74  S.  C.  48;  18  S.  C.  100;  10  S.  C.  414;  15  S.  C.  358 
31  S.  C.  412;  64  S.  C.  274;  23  S.  C.  269;  10  Rich.  Eq.  538 
31  S.  C.  412;64S.  C.  274. 

Mr.  J.  W.  Cox,  also  for  Mrs.  Carolina  V.  Wright  and 
Angeline  R.  Harrison,  appellants,  cites:  As  to  devise  to  a 
class:  44  S.  C.  521 ;  23  S.  C.  216;  23  S.  C.  225;  21  S.  C. 
527;  2  Jarm.  Wills  (1st  Am.  Ed.)  162,  and  note.     As  to 
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lapsed  devise:  A.  and  E.  748;  17  S.  C.  228;  23  S.  C.  266; 
10  S.  C.  429;  23  S.  C.  266;  10  Rich.  Eq.  538;  vol.  I,  Code, 
sec.  3559;  19  S.  C.  302;  3  DeSaus.  251;  10  A.  and  E.  725; 
93  S.  C.  213;87S.  C.  60. 

Messrs,  Hendersons,  for  the  Moseley  Estate,  in  reply  to 
argument  of  Mr.  Park,  for  Mrs.  Harrison  and  Mrs.  Wright, 
and  of  Mr.  Thurmond,  for  Mrs.  Mobley,  cite:  As  to  the 
devise  to  the  Toney  children  being  to  a  class  and  not  to 
individuals:  31  S.  C.  412;  30th  Encyc.  (2d  Ed.),  p.  718; 
4  Strob.  Eq.  181 ;  25  S.  C.  362;  19  S.  C.  350;  104  S.  C.  444, 
445,  446;  1  McC.  Eq.  61;  40  Cyc,  p.  1929;  104  S.  C.  98; 
96  Mass.;  23  S.  C.  224;  Jarman  on  Wills  (Edition  with 
American  notes),  p.  534;  137  ^\m.  St.  Rep.,  p.  110. 

March  26,  1918. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  to  set  aside  a  written  agreement  between  sundry 
persons  upon  the  ground  that  it  was  entered  into  under  a 
mistaken  impression  of  the  law  on  the  part  of  some  of  the 
contractors.  The  Circuit  Court  denied  the  relief  prayed 
for  and  dismissed  the  complaint.  The  plaintiffs  have 
appealed  from  that  judgment. 

The  primary  issue  in  the  cause  is  whether,  as  matter  of 
fact  and  law,  there  was  such  a  mistake  as  ought  to  be 
relieved.  That  question  decided,  other  issues  in  the  case 
arise  out  of  the  construction  of  Mrs.  Bacon's  will.  Those 
we  denominate  secondary  issues. 

There  are  exceptions  by  nearly  all  the  parties;  these  we 
shall  compass,  not  by  number  or  in  detail,  but  in  substance. 
The  cause  is  sequel  to  another  cause.  The  counsel  for  plain- 
tiff stated  at  the  bar  that  this  cause  is  the  result  of  the 
Court's  conclusion  in  Boyce  v.  Moseley,  102  S.  C.  364,  86  S. 
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E.  771.  A  history  of  the  transaction  out  of  which  the 
instant  cause  springs  is  sufficiently  stated  in  the  above  cause, 
and  will  not  be  repeated  here.  It  now  definitely  appears 
that  when  Mrs.  Bacon  devised  the  lands  in  issue  to  Toneys 
she  conveyed  to  them  a  title  in  fee  simple.  Boyce  v.  Moseley, 
supra.  And  had  the  Toneys  before  the  decision  of  that 
cause  stood  their  ground  and  asserted  that  title  in  them 
from  Mrs.  Bacon  against  Boyce  and  his  coplaintiffs  and 
against  Moseley,  too,  they  would  have  won  the  valuable 
stake  which  was  at  issue — some  500  acres  of  land  worth 
some  $25,000. 

Beyond  cavil  there  are  cases  where  parties  have  been 
relieved  from  mistakes,  both  of  fact  and  of  law ;  but  there 
are  not  many  such  in  this  State.  It  would  be  an  idle  per- 
formance to  review  the  cases  which  have  been  cited  both  to 
sustain  and  to  reverse  the  decree.  We  are  of  the  settled 
opinion,  upon  consideration  of  the  testimony,  that  the  plain- 
tiffs are  not  entitled  to  the  relief  they  ask.  The  law  is 
always  predicated  on  the  facts;  we  turn,  therefore,  to  the 
testimony. 

Soon  after  Mrs.  Bacon's  death  on  December  6,  1913, 
Moseley  took  possession  of  the  land  in  dispute  and  claimed 
it  for  himself.  In  the  same  month,  December  30,  1913,  the 
instant  agreement  was  entered  into  by  the  Toneys  and  Mose- 
leys,  and  pursuant  to  that  agreement  the  parties  in  the  fol- 
lowing month  of  January,  1914,  executed  each  to  the  other 
mutual  quitclaim  deeds.  Thereby  Moseley  got  490  acres 
and  the  Toneys  got  69  acres  of  the  home  place  and  some  400 
they  had  aforetime  acquired  by  purchase.  Within  a  few 
months  thereafter  the  Boyces  sued  Moseleys  and  the  Toneys 
to  recover  the  two  parcels  of  land  first  referred  to,  and  the 
Toneys  and  Moseleys  made  a  common  cause  to  defeat  the 
Boyces,  and  did  so. 

It  was  argued  in  Boyce  v,  Moseley  for  the  Toneys,  amongst 
other  and  contrary  contentions,  it  is  true,  and  as  one  of  the 
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defendant's  postulates,  that  Mrs.  Bacon  was  the  sole  heir  at 
law  of  Gallman  and  had  the  fee ;  that  she  conveyed  it  by  will 
to  the  Toneys ;  and  that  they  conveyed  it  by  deed  to  Moseley. 
That  view  was  sustained  by  this  Court,  and  for  the  reason 
stated  it  was  not  new  to  the  Toneys,  and  the  decision  in 
Boyce  v,  Moseley  could  not  have  surprised  them.  We  revert 
now  to  the  agreement  and  the  circumstances  under  which 
it  was  made,  as  mainly  revealed  by  the  testimony  of  Gov- 
ernor Sheppard.  And  in  this  connection  it  was  altogether 
proper  that  the  Circuit  Court  ordered  the  testimony  of  this 
gentleman  and  of  Mr.  Henderson  to  be  printed  as  it  was 
delivered  on  the  stand,  for  much  depends  on  the  testimony. 
The  plaintiff's  exceptions  thereabouts  are  overruled. 

Governor  Sheppard's  character  as  a  man  and  as  a  lawyer 
gives  to  his  testimony  very  high  value.  Referring  to  what 
took  place  betwixt  himself  and  the  Toneys  just  prior  to  the 
making  of  the  agreement,  he  said : 

"My  opinion  was  that  the  strongest  view  of  that  deed  from 
Harmon  Gallman  was  that  Mrs.  Angeline  Bacon,  upon  the 
death  of  her  father,  became  the  owner  under  the  statute  of 
distributions  of  the  whole  estate,  notwithstanding  the  pro- 
visions of  the  deed;  and  I  believed  that  that  was  the 
strongest  view  of  it.  I  was  not  certain  about  it.  I 
apprehended  that  I  might  be  mistaken;  but  it  was  the 
dominating  view  of  my  judgment.  I  found  out  in  the 
investigation  that  Mr.  D.  S.  Henderson  was  of  a  different 
opinion.  And  I  regarded  him  as  one  of  the  best  lawyers  in 
this  State,  and  the  knowledge  that  he  differed  with  me  shook 
to  that  extent  my  confidence  in  my  opinion.  I  ascertained 
that  J.  W.  Thurmond  of  this  bar,  one  of  the  best  lawyers 
that  has  been  at  the  bar  since  I  have  been  practicing  here, 
was  of  the  opinion  that  my  view  could  not  be  sustained,  and 
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decision  you  are  depending  upon.'  And  Mr.  Henderson's 
and  Mr.  Thurmond's  opinion — and  Mr.  Nicholson  I  knew  to 
be  of  the  same  doubt  as  to  the  construction  of  the  deed — and 
I  knew  that  Tompkins  &  Wells  were  then  contemplating  a 
suit  to  the  contrary,  and  that  subsequently  before  this  settle- 
ment was  made  Mr.  Evans  was  of  the  same  opinion — and 
the  whole  bar  was  against  me  and  my  view  of  the  matter — 
and,  of  course,  I  was  in  doubt.  It  would  have  been  a  piece 
of  reprehensible  presumption  for  me  not  to  have  doubt,  in 
view  of  the  opinion  of  these  other  distinguished  lawyers, 
that  my  opinion  was  not  the  proper  view  of  the  case. 

*1  went  to  Columbia  to  consult  Robert  W.  Shand,  who 
has  been  a  devoted  personal  friend  of  mine  since  1879,  when 
I  married  my  wife  in  the  town  he  lived.  And  I  have  time 
and  again  in  the  course  of  my  somewhat  important  profes- 
sional experience  taken  the  trouble  to  go  to  Columbia  and 
get  Mr.  Shand's  view  upon  cases  in  which  I  had  deepest 
concern.  *  *  ♦  And  when  that  question  came  up,  and  these 
gentlemen  all  differing  with  me  about  my  view  of  that  deed, 
I  went  to  Columbia,  and  I  went  with  my  brief  of  authorities 
with  me,  and  Mr.  Shand  and  myself,  in  his  office,  read  the 
case  of  Rochell  v.  Tompkins;  and  the  leading  case  that  dis- 
tressed me  in  my  consideration  of  the  matter  was  the  case  of 
McCrcary  v,  Coggeshdl,  74  S.  C.  42,  53  S.  E.  978,  7  L.  R. 
A.  (N.  S.)  433,  7  Ann.  Cas.  693.  When  I  read  that  case 
from  start  to  finish,  and  reread  it  time  and  time  again,  my 
apprehension  that  my  first  view  of  this  matter  began  more 
and  more  to  disappear,  to  my  judgment.  And  when  I 
appeared  before  Mr.  Spann  Toney,  Mr.  Boatwright,  in  Mr. 
Nicholson's  office,  and  Mr.  Kirkland  and  Mr.  J.  W.  Cox 
were  present,  representing  some  of  the  parties,  in  my  recol- 
lection, when  we  met  to  consider  whether  or  not  we  should 
have  a  settlement  with  Mr.  Moseley  and  Mr.  Henderson 
(with  Mr.  Moseley  through  Mr.  Henderson),  as  they  were 
claiming  the  whole  of  it,  as  I  understood,  the  second  tract 
upon  the  principle  that  there  were  no  words  of  limitation  in 
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the  grant  to  Mrs.  Bacon.  And  in  connection  with  that  view 
of  Mr.  Henderson,  Mr.  Kirkland,  who  is  now  in  my  pres- 
ence, phoned  to  me  from  his  home,  wherever  it  was,  and 
asked  me  if  I  had  read  the  case  of  McMillan  v,  Hughes,  88 
S.  C.  296,  70  S.  E.  804.  I  told  him  that  I  had.  He  says, 
'In  my  judgment  under  that  case  we  have  got  no  case  at  all.' 
I  said,  *Mr.  Kirkland,  don't  let  that  disturb  your  mind;  that 
case  isn't  bothering  me  a  bit.'  He  is  present  here.  The 
case  of  McMillan  v,  Hughes,  88  S.  C.  296,  70  S.  E.  804.  I 
told  him  he  nee5  not  be  disturbed  about  that  case  affecting 
one  tract. 

"When  we  met  in  Mr.  Nicholson's  office  to  consider  this 
matter,  I  told  them  that  the  leaning  of  my  judgment  was 
that  we  could  win  the  whole  business,  notwithstanding  the 
opinion  of  these  other  lawyers  to  the  contrary — ^the  opinion 
of  these  other  good  lawyers.  I  told  them  that  I  had  gone  to 
Mr.  Shand  in  Columbia  and  submitted  it  to  him,  and  that 
Mr.  Shand  had  told  me  that  he  agreed  with  me,  but  that  he 
told  me  he  did  not  know  what  view  the  Court  would  take 
of  the  case,  and  that  if  my  clients  could  get  without  litiga- 
tion one-half  of  that  whole  estate,  in  his  judgment,  it  would 
be  advisable  to  take  it.  I  stated  that  that  was  Mr.  Shand's 
view,  and  I  left  it  to  them  to  determine  whether  or  not  they 
should  fight  for  the  whole  of  it  or  get  one-half  of  it  for 
the  other  in  settlement. 

"I  told  them  then  and  there:  *If  you  gentlemen  say  so,  I 
will  fight  for  the  whole  of  it,  and  if  I  don't  win  I  will  have 
no  compensation  for  my  services.  I  will  make  the  issue  for 
the  whole  land  upon  the  basis  of  10  per  cent,  of  what  I  win 
of  it.'  I  told  them  that,  sir,  and  repeated  it.  And  after 
the  decision  of  the  Supreme  Court  had  been  rendered,  and 
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his  Opinion  he  could  get  the  whole  business.'     That  was 
after  the  decision  was  rendered." 

Wise  men  are  not  dogmatic  about  the  construction  of 
deeds  to  land.  Those  who  write  them  oftener  than  other- 
wise use  words  and  phrases  which  they  do  not  understand. 
Judges  professing  to  understand  these  words  and  phrases 
declare  the  maker's — we  shall  call  it  constructive — intention 
when  there  is  often  grave  doubt  if  such  was  the  maker's 
real  intention. 

Governor  Sheppard  put  the  Toney  parties  to  elect  what 
they  should  do:  (1)  Stand  on  their  right  and  claim  all  or 
lose  all,  or  (2)  secure  half  by  a  compromise  agreement. 
They  decided  on  the  latter  course.  It  is  true  Spann  Toney 
testifies  that  he  believed  that  the  Courts  would  award  the 
Toney s  both  parcels  of  land,  and  that  he  desired  that  such 
a  fight  for  it  should  be  made,  but  that  he  deferred  to  Gov- 
ernor Sheppard's  opinion,  and  that  gentleman  advised  a 
compromise.  But  this  layman  could  have  no  opinion  about 
what  their  legal  rights  were.  He  could  not  judge  if  the 
case  was  doubtful.  They  had  for  that  issue  to  rely  on  the 
opinion  of  counsel.  It  is,  therefore,  idle  for  him  to  declare 
after  the  event  that  he  thought  the  Toneys  had  a  good  title. 

If  he  did  think  so,  then  he  did  that  which  he  intended  to 

do;  he  made  no  mistake,  and  can  have  no  relief  on  that 

ground.     William  Toney  testified  that  Governor  Sheppard 

told  him  after  conference  with  Mr.  Shand:  "That 

1       Mr.  Shand  said  he  could  not  tell  what  the  Supreme 

Court  would  hold  in  regard  to  this  deed,  but  that  if 

the  Toneys  could  obtain  a  settlement  giving  them  one-half 

of  the  entire  lands,  both  tracts,  he  would  advise  them  to 

take  it." 

That  testimony  tends  to  prove  that  the  witness,  upon  the 
advice  of  eminent  counsel,  balanced  the  chances  and  made 
his  choice.     For  that  there  can  be  no  relief. 
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The  witness,  Kirkland,  a  member  of  the  bar,  testified  just 
the  opposite  to  Spann  Toney.  He  testified:  "I  did  not 
regard  at  that  time,  sir,  that  my  wife  owned  any  interest 
whatever  in  that  tract  of  land." 

Mr.  Kirkland  further  testified:  "I  told  them  we  could 
make  the  fight  for  the  whole  thing,  although  I  did  not  think 
we  could  win  it." 

In  December,  1913,  Mr.  Kirkland  wrote  to  Spann  Toney 
a  letter,  and  therein  declared,  touching  the  tract  of  400-odd 
acres  the  Toneys  got  by  deed  mediately  from  the  Bacons, 
"As  to  the  tract  Mr.  Toney  bought  from  Mrs.  Bacon  et  al,, 
there  is  no  law  on  earth  to  keep  his  children  from  holding." 
Mr.  Kirkland  was,  therefore,  of  the  opinion  that  the  com- 
promise was  a  vain  thing.  He  was  of  the  opinion  that  the 
Toneys  already  had  a  good  title  to  their  parcel  of  land,  and 
that  Moseley  already  had  a  good  title  to  his  parcel  of  land 
and  there  was  no  need  for  each  side  to  make  quitclaim  deeds 
to  the  other  side. 

This   gentleman,   representing  his   wife,   acted   on  that 

opinion  of  the  law  which  turned  out  to  be  partly  wrong. 

For  that  error  of  judgment  his  wife  is  surely  not  entitled  to 

relief.     The  appellants'  counsel  stated  at  the  bar  that 

2  be  put  large  reliance  upon  the  case  of  Lawrence  v. 
Beaubien,  2  Bailey,  647,  23  Am.  Dec.  155,  decided 
in  1831.  It  is  true  that  case  gives  him  chief  support,  and 
the  issue  of  law  it  decides  is  not  appreciably  different  from 
the  appellants'  contention  here.  But  the  facts  in  that  case 
are  meagerly  reported,  and  a  slight  modification  of  the  facts 
often  casts  a  very  different  horoscope  of  the  law,  for  the  law 
follows  the  facts.  As  late  as  1886  this  Court  declined  to 
apply  the  doctrine  of  Beaubien  case  to  facts  which  might 
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mistake  of  law.  We  are  distinctly  satisfied  that  the  plain- 
tiffs in  good  faith  with  full  knowledge  compromised  a  rea- 
sonably doubtful  question,  and  they  must  abide  the  conse- 
quences.    Keitt  V,  Andrews,  4  Rich.  Eq.  350. 

We  now  come  to  the  secondary  issues.  The  Moseleys 
rely,  of  course,  mediately  on  Mrs.  Bacon's  title ;  the  Mose- 
leys got  title  directly  from  the  Toneys ;  the  Toneys  got  title 
by  Mrs.  Bacon's  will.  The  third  item  of  that  instrument 
makes  the  question  now  up.     It  reads : 

"I  devise  my  home  place  on  which  I  live,  and  on  which  I 
have  lived  for  many  years,  containing  five  hundred  acres, 
more  or  less,  to  William  Toney,  Mrs.  lone  Kirkland,  Hattie 
Toney,  H.  Spann  Toney  and  M.  Dantzler  Toney — children 
of  my  friends,  Mark  Toney  and  Mary  H.  Toney;  the  said 
tract  of  land  to  be  divided  among  the  said  five  children  share 
and  share  alike,  and  in  fee. 

**In  making  this  devise  I  exclude  Mark  Toney,  the  young- 
est child  of  my  friends,  Mark  and  Mary  H.  Toney,  for  the 
reason  that  he  is  so  generously  provided  for  in  the  will  of 
his  father." 

It  is  the  time-old  question  whether  the  devise  was  to  indi- 
viduals or  to  a  class.  The  relevancy  of  the  inquiry  lies  in 
the  fact  that  one  of  the  devisees,  Dantzler  Toney,  died 
before  the  will  became  operative,  and  the  devise  to  him  lapsed 
or  not  according  to  Dantzler's  title  to  it.  The  question  puts 
in  issue  some  $10,000.  The  Toneys  are  not  interested  in 
that  issue. 

The  Circuit  Court  thought  the  devise  was  to  a  class;  we 
conclude  it  was  to  the  individuals.  The  only  words  in  the 
will  to  suggest  the  devise  to  a  class  are  those  which  after  a 
devise  to  five  named  persons  follow  a  dash  of  the  scrivener, 
thus,  " — children  of  my  friends,  Mark  and  Mary  H.  Toney." 
The  punctuation  is  significant;  the  dash  is  sometimes  used 
in  the  sense  of  the  parenthesis,  and  it  was  manifestly  so  used 
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here,  **by  way  of  comment  inserted  in  a  sentence  which 
would  be  grammatically  complete  without  it."     Webster. 

The  words  were  only  used  as  descriptio  personce,  as  the 
phrase  goes.  It  is  significant  that  the  scrivener  adopted  the 
same  phraseology  in  the  bequest  to  Mrs.  Wright  and  Mrs. 
Harrison;  these  ladies  were  described  as  the  wives  of  John 
Wright  and  P.  B.  Harrison.  All  the  balance  of  the  item 
indicates  a  plain  intention  to  devise  the  property  to  individ- 
uals. The  circumstance  in  the  will  that  Mark  was  excluded 
points  to  the  inference  that  the  others  took  individually,  and 
that  the  testator  had  the  individuals  in  mind,  both  those  to 
take  and  the  one  not  to  take.  The  Court  quite  unwarrant- 
ably, we  think,  counted  that  circumstance  as  one  making  for 
a  devise  to  a  class. 

The  Court  put  stress  upon  other  circumstances,  outside 
the  will,  to  sustain  its  view.  Mrs.  Bacon  made  a  codicil  to 
her  will  after  Dantzler  died,  and  in  that  instrument  she 
made  no  mention  of  the  fact  of  Dantzler's  death,  and  she 
made  no  direction  springing  out  of  that  fact.  The  inference 
is  not  reasonably  necessary  that  Mrs.  Bacon  had  thereby 
concluded  that  no  further  direction  was  necessary  because 
Dantzler's  share  was  swallowed  up  by  the  class;  she  might 
have  concluded  that  such  share  went  under  the  rest  and  resi- 
due clause. 

The  respondent's  suggestion  is  that  the  law  presumes  that 
the  testatrix,  when  she  made  her  will,  intended  to 

4  make  a  complete  disposition  of  her  estate.     That  is 
true,  and  the  testatrix  did  that;  the  fourth  item  dis- 
poses of  any  residuum,  and  that  carried  any  lapsed  devise. 

Nor  is  there  any  force  in  the  respondent's  suggestion  that 

before  the  instant  will  was  made  Mrs.  Bacon  had  made 

another  will  by  which  she  left  the  estate  to  Mark  Toney,  the 

father  of  the  plaintiffs.     None  of  these  circumstances 

5  is  sufficient  to  overcome  the  plain  words  of  the  devise 
to  William,  lone,  Hattie,  Spann  and  Dantzler  with 
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the  exclusion  of  Mark,  of  the  said  tract  of  land,  share  and 
share  alike. 

There  is  no  issue  betwixt  counsel  about  the  rules  of  con- 
struction ;  counsel  only  diflfer  about  the  application  of  those 
rules  to  the  instant  case.  That  is  generally  the  sole  cause 
of  litigation.  The  rules  of  construction  in  a  case  like  this 
are  well  stated  in  Jackson  v.  Roberts,  14  Gray  (Mass.)  546, 
and  there  is  no  need  to  restate  them  here. 

Another  secondary  issue  arises  out  of  the  fourth  item  of 
the  will  of  Mrs.  Bacon  and  the  codicil  which  amended  that 
item.  In  that  issue  the  Toneys  are  not  interested;  it  con- 
cerns only  Mrs.  Harrison  and  Mrs.  Wright,  whom  we  shall 
refer  to  as  the  devisees,  on  one  side,  and  Mrs.  Mobley  and 
Moseley,  whom  we  shall  refer  to  as  the  heirs,  on  the  other 
side,  and  it  is  consequent  upon  the  lapse  of  the  devise  to 
Dantzler  and  the  reversion  of  that  devise  back  to  Mrs. 
Bacon. 

The  codicil  is  a  modification  of  item  4  of  the  will,  and  the 
expressed  purpose  of  the  modification  was  to  give  a  legacy  of 
$500  to  Charles  D.  Kenny,  a  friend  of  the  testatrix.  The 
fourth  item  of  the  will  reads  thus : 

"(4)  All  the  rest  and  residue  of  my  property,  of  every 
kind  and  description  whatsoever  and  wheresoever  situated,  I 
give  and  bequeath  unto  my  two  friends,  Carolina  V.  Wright, 
the  wife  of  John  Wright,  and  Angeline  B.  Harrison,  the 
wife  of  P.  B.  Harrison  (the  property  in  this  clause  men- 
tioned to  be  divided  between  the  said  two  ladies,  share  and 
share  alike)." 

The  words  we  have  put  in  parenthesis  were  the  only  words 
of  this  item  omitted  from  the  codicil.  The  devising  part 
of  the  codicil  reads  thus : 

"Fourth.  All  the  rest  and  residue  of  my  property,  of  every 
kind  and  description  whatsoever  and  wheresoever  situate,  I 

33-109. 


Digitized  by  VjOOQIC 


514  KIRKI.AND  et  al.  v,  Moseley  et  al. 

Opinion  of  the  Court.  [100  S.  a 

give  and  bequeath  unto  my  friends,  Carolina  V.  Wright,  the 
wife  of  John  Wright,  and  Angeline  B.  Harrison,  the  wife 
of  P.  B.  Harrison  (after  the  payment  of  the  sum  of  five 
hundred  dollars  to  my  friend,  Charles  D.  Kenny;  my  pur- 
pose being  to  give  all  of  my  personal  property  of  every  kind 
to  these  two  ladies,  except  the  sum  of  five  hundred  dollars 
to  be  paid  to  Charles  D.  Kenny  by  my  executor  as  soon  after 
my  death  as  practicable) ." 

The  words  we  have  put  in  parenthesis  constitute  the  new 
matter  put  by  the  codicil  into  item  4  of  the  will.  It  will  be 
conceded  that  the  lapsed  devise  descended  to  the  heirs  unless 
it  went  under  the  terms  of  the  will  to  the  devisees.  And  it 
will  be  conceded  that  a  general  residuary  clause  will  carry 
both  real  and  personal  property  of  a  testator. 

The  devisees  make  their  claim  under  the  general  residuary 
clause  of  the  fourth  item.  As  that  item  reads  it  is  plainly 
a  general  devise  of  the  residuum.     The  heirs,  however, 

assert  that  the  codicil  so  modified  that  item  as  to 
6-9    convert  it  into  a  devise  of  the  residuum  of  personal 

property  alone,  and  counsel  for  the  heirs  call  that  a 
"qualified  and  restricted  residuary  clause."  And  counsel 
says  that  such  restricted  devise  of  the  residuum  only  carried 
to  the  devisees,  by  the  words  of  the  instrument,  all  the  testa- 
trix's "personal  property,"  and  the  lapsed  devise  to  Dantzler 
was  realty. 

We  are  of  opinion  that  the  lapsed  devise  was  realty  at 
Mrs.  Bacon's  death,  and  we  are  further  of  the  opinion  that 
it  went  under  the  will  to  the  devisees.  The  words  of  the 
first  half  of  the  codicil,  which  we  shall  refer  to  as  "old  mat- 
ter," and  which  create  the  gift,  are  as  comprehensive  as  the 
words  of  the  will;  indeed^  they  are  the  same  words.  The 
words  of  will  and  codicil  are  "all  the  rest  and  residue  of  my 
property,  of  every  kind  and  description  whatsoever  and 
wheresoever  situate,  I  give,"  etc.  Manifestly,  these  words 
in  the  codicil  by' themselves  are  sufficient  to  carry  the  lapsed 
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devise  to  the  devisees,  and  had  the  testatrix  stopped  there 
the  instant  question  would  not  have  arisen,  but  the  testatrix 
did  not  stop. 

Looking  directly  at  the  codicil,  it  is  made  up  (1)  of  a 
prologue  and  (2)  of  a  devise.  These  in  an  inverse  order. 
Looking  directly  at  the  devise,  it  is  made  up  of  two  clauses; 
the  first  clause  expressly  gives  "all  the  rest  and  residue"  to 
the  devisees  before  mentioned;  and  the  second  clause  pur- 
poses to  give  "all  my  personal  property  of  every  kind," 
except  $500  first  to  Kenny,  to  the  same  devisees. 

It  is  true  that,  if  a  later  provision  in  a  will  is  totally  incon- 
sistent with  a  former  provision,  then  the  last  expression 
governs.  But  if  both  expressions  may  be  harmonized  so 
as  to  give  force  to  the  whole  instrument,  that  ought  to  be 
done.     Fetters  v.  Fetters,  4  McCord  151. 

We  are  of  the  opinion  that  the  two  clauses  are  not  irrecon- 
cilable, so  that  one  must  absolutely  yield  to  the  other.  The 
first  clause  expressly  gives  "all  the  residue,"  which  means 
real  and  personal  and  mixed  property.  The  second  clause 
does  not  refer  expressly  or  by  necessary  implication  to  the 
residuum,  but  to  "my  personal  property."  In  the  modified 
first  clause  the  testatrix  was  providing  chiefly  for  the  pay- 
ment of  a  legacy  to  Kenny,  and  expressly  in  money ;  and  in 
that  connection  the  testatrix  declares  in  the  second  clause 
that  except  the  $500  to  Kenny  the  lady  devisees  should  have 
all  (the  balance)  of  her  personal  property. 

Reverting  now  to  the  prologue,  it  confirms  the  view  we 
have  expressed.  It  is  true  the  testatrix  intended  by  the  codi- 
cil to  "modify"  the  fourth  item  of  the  will;  the  codicil  so 
declares  in  the  two  places.  But  the  prologue  also  declares 
in  what  respect  the  testatrix  intended  to  make  the  modifica- 
tion; the  words  to  that  end  are:  "I  desire  to  modify  the 
provisions  of  article  4  *  *  *  so  as  to  provide  for  my  friend, 
*  *  *  Kenny."     The  dominating  intention  of  the  testatrix 
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in  making  the  codicil  was  to  provide  a  pecuniary  legacy  for 
Kenny,  and  she  threw  in  the  further  declaration  that  all  of 
personal  property  should  go  to  the  ladies  to  whom  she  had 
aforetime  expressly  devised  her  entire  residuum,  except 
that  which  she  first  gave  to  Kenny.  Thus  all  the  directions 
of  the  will  are  harmonized  and  executed. 

Our  judgment  is  the  decree  of  the  Circuit  Court  is 
affirmed  and  modified  in  the  respects  we  have  indicated,  and 
the  cause  is  remanded  to  that  Court  to  carry  out  our  views. 

Mr.  Chief  Justice  Gary  and  Messrs.  Justices  Watts 
and  Fraser  concur. 

Mr.  Justice  Hydrick  did  not  sit. 


END  Ot  THIS  VOLUME. 
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ACCESSORY  BEFORE  THE 

FACT. 

See  Homicide,    /State  v    Kennedy 

(95  S,  E,  S60),  109  S.  C.  141. 

ACTION. 

1.  Under  Code  Civ.  Proc.,  sec.  166, 
providing  that  all  parties  having 
an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  re- 
lief demanded,  may  be  joined 
as  plaintiffs,  except  as  otherwise 
provided,  and  section  168,  pro- 
viding that  of  the  parties  to  the 
action  those  united  in  interest 
must  be  joined  as  plaintiffs  or 
defendants,  where,  in  an  action 
for  partition,  the  land  was  sold 
to  one  who  gave  bonds  for  un- 
paid portions  of  the  purchasing 
price,  all  of  the  bonds  being 
secured  by  one  mortgage,  and 
under  order  of  the  Court  the 
master  assigned  the  bonds  and 
mortgage  to  the  parties  accord- 
ing to  their  interests,  the  three 
causes  of  action  of  the  assignees 
of  the  bonds,  default  having  been 
made  in  payment,  to  recover 
judgment  thereon  and  to  fore- 
close the  mortgage,  were  not 
misjoined  in  one  action,  on  the 
ground  that  all  the  plaintiffs 
were  not  united  in  interest  in 
each  of  the  bonds.  Turner  et  al 
V,  Clark  et  al.  {96  8,  E,  S34), 
109  S.  C.  182. 

See  Carriers,  Hutchison  v.  South- 
em  Ry.  Co,  (95  8,  E,  181),  109 
S.  C.  90. 

ACTIONS  FOR  LOSS  AND 
PENALTY. 

See  Carriers.  Sauls-Baker  Co.  v. 
Atlantic  Coast  Line  Ry.  Co,  (96 
S,  E.  118),  109  S.  C.  285. 

ACTION  FOR  PENALTY. 


ACTION  FOR  PREMIUM. 

See  Insurance.  Security  Loan  and 
Investment  Company  v.  Ether- 
edge  (95  S.  E.  109),  109  S.  C.  82. 

ACTION  ON  GUARDIAN'S 
BOND. 

See  Guardian  and  Ward.  Smith, 
Probate  Judge,  v.  Moore  et  al. 
(95  S.  E.  551),  109  S.  C.  196. 

ACTUAL  DAMAGES. 

See  Damages.  Hurt  v.  Sands  ^ 
Co.,  Inc.  (95  S.  C.  Ill),  109  S. 
C.  28. 

ACTUAL  KNOWLEDGE. 

See  Appeal  and  Error.  Scott  v.  A, 
C.  L.  Ry.  Co.  (96  S.  E.  305),  109 
S.  C.  471. 

ADVERSE  POSSESSION. 

1.  A  right  of  way  of  a  railroad, 
having  been  acquired  for  a  pub- 
lic purpose,  cannot  be  lost  by 
prescriptive  use  or  adverse  pos- 
session, unless  by  the  erection  of 
a  permanent  structure  accompa- 
nied by  notice  to  the  railroad 
company  of  an  intention  to  claim 
adversely  to  its  right.  Atlanta  |- 
Charlotte  Air  Line  Ry.  Co,  v. 
Limestone  Olobe  Co.  et  al.  (96 
S.  E.  188),  109  S.  C.  444. 

2.  That  owners  of  fee  of  railroad 
right  of  way,  after  the  railroad 
was  built,  continued  to  use  the 
right  of  way  up  to  the  railroad 
as  they  always  had  done,  culti- 
vating it  and  inclosing  it  for 
pasture,  etc.,  did  not  amount  to 
adverse  possession  against  the 
railroad  company.    Ibid. 

AFFIDAVIT  —  SUFFICIENCY 
ON  MOTION  FOR  CONTINU- 
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AGREEMENT  IN  WRITING. 
See   Usury,       Danielson  v.  Mixon 
et  al.  (96  S.  E.  315),  109  S.  E. 
264. 

ALLOWANCE  OF  AMEND- 
MENT. 
See  Appeal  and  Error.  Fayssoux 
V.  a,  A.  L.  Ry,  Go.  (96  8.  E. 
150),  109  S.  C.  852;  Sauls-Baker 
Co,  V.  A,  C.  L.  Ry,  Co,  (96  S,  E. 
118),  109  S.  C.  286. 

ALLOWANCE  OF  AMEND- 
MENT TO  ANSWER. 

See  Appeal  and  Error.  Seyle  v, 
Charleston  Terminal  Co,  (95  S, 
E,  178),  109  S.  C.  99. 

AMENDMENTS. 
See  Parties,    WUliams  v.  Working 
Benevolent  State   Grand  Lodge 
of.  8.  C.  (95  S,  E,  517),  109  S.  C. 
288. 

AMENDMENT  BY  DEFEND- 
ANT. 

See  Pleading.  Sauls-Baker  Co.  v. 
A.C.L.  Ry.  Co.  (96  S,  E.  118), 
109  S.  C.  285. 

APPEAL. 

See  Criminal  Law.  State  v.  Hewitt 
(95  S.  E.  438),  109  S.  C.  87;  State 
V.  Abney  (95  S.  E.  179),  109  S. 
C.  102;  State  v.  Danhauer  (96  S. 
E.  93),  109  S.  C.  406.  Justice  of 
the  Peace.  Smith  v.  Southern 
Ry.  Co.  (95  S.  E,  339),  109  S.  C. 
109. 

APPEALABLE  ORDERS. 

See  Appeal  and  Error.  Hey  ward 
Williams  Co.  v.  Zeigler  et  al,  (96 
S.  E.  119),  109  S.  C.  167. 

APPEAL  AND  ERROR. 

1.  Whether  the  Judge  shall  exclude 
the  jury  and  hear  testimony  that 
he  may  pass  on  its  relevancy  is 
within  his  discretion.  Roach  v. 
Williams  et  al.  (95  S.  C.  120), 
109  S.  C.  29. 

2.  Error  in  excluding  evidence  will 
not  be  considered  on  appeal 
where  the  record  does  not  show 
what  was  expected  to  be  proved 
by  such  evidence. 


8.  Exceptions  to  insufficiency  of 
evidence  fully  considered  on  a 
former  appeal  will  not  be  con- 
sidered in  a  subsequent  appeal, 
where  the  evidence  is  practi- 
cally the  same  and  to  consider  ex- 
ceptions would  require  a  reprint 
of  the  former  opinion.  Steele  v. 
Atlantic  Coast  Line  R.  Co.  et  al. 
(95  S.  E.  180),  109  S.  C.  104. 

4.  An  order  refusing  to  strike 
out  a  demurrer  to  the*  complaint 
as  frivolous  is  not  appealable. 
Meyer  v,  Owens  et  al.  (95  S.  E. 
344),  109  S.  C.  111. 

5.  The  evidence  must  be  consid- 
ered most  favorably  for  plain- 
tiff in  determining  whether  a 
directed  verdict  for  defendant 
was  properly  granted.  Hutchi- 
son V.  Southern  Ry.  Co.  (95  S. 
E.  181),  109  S.  C.  90. 

6.  Exception  by  plaintiff  to  the  ac- 
tion of  the  tried  Court  in  allow- 
ing defendant  to  amend  its  an- 
swer after  remand  on  first  ap- 
peal must  be  overruled,  where  it 
is  not  made  to  appear  that  the 
Court's  discretion  was  erroneous- 
ly exercised.  Seyle  v.  Charles- 
ton Terminal  Co.  (95  S.  E.  178), 
109  S.  C.  99. 

7.  An  action  to  recover  from  a 
carrier  for  loss  and  statutory 
penalty  for  neglect  to  pay  claim 
in  due  time,  where  the  dispute 
was  whether  the  refund  for 
freight  charges  should  be  11 
cents  or  15  cents,  is  a  fit  case  to 
apply  the  maxim,  **De  minimis 
nan  curat  lex."  Evans  v.  Atlan- 
tic Coast  Line  Co.  (95  S.  E.  335), 
109  S.  C.  130. 

8.  Where  a  suit  is  brought  against 
two  defendants,  and  judgment  is 
rendered  in  favor  of  one  and 
against  the  other,  who  appeals 
therefrom,  but  the  successful  de- 
fendant is  not  made  a  party  to 
the  appeal,  a  reversal  of  the 
judgment  does  not  reverse  the 
judgment  in  favor  of  appellant's 
codefendant.  Sparks  v.  Atlantic 
Coast  Line  Ry.  Co.  et  al.  (95  S. 
E.  344).  109  S.  C.  146. 

9.  Where  an  appeal  from  a  mag- 
istrate's Court  was  on  the  Cir- 
cuit Court  docl«et  for  three  years 
without  being  prosecuted,  it  will 
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be  inferred  that  it  had  been 
cfidled  for  hearing  before  it  was 
finally  struck  from  the  docket. 
Smith  et  al.  v,  Southern  Ry.  Co. 
(95  8.  E.  SS9),  109  S.  C.  152. 

10.  Where  no  effort  was  made  to 
separate  competent  from  incom- 
petent testimony,  it  must  be  pre- 
sumed that  only  competent  evi- 
dence was  considered  by  the 
Court.  Walker  v.  Henderson  et 
al  {96  8.  E.  S37),  109  S.  C.  160. 

11.  An  order  granting  a  new  trial 
in  a  law  case,  when  based  on 
facts  of  the  case,  is  not  appeal- 
able. Heyward  Williams  Co.  v. 
Zeigler  et  al.  (96  8.  E.  119),  109 
S.  C.  167. 

12.  AVTiere  the  judgment  has  been 
paid  and  the  liti^tion  is  at  an 
end,  there  is  nothmg  for  the  ap- 
pellate Court  to  consider  on  an 
appeal,  and  motion  to  dismiss 
will  be  granted.  Reedy  River 
Power  Co.  v.  City  of  Laurens  et 
al.  (96  8.  E.  116),  109  S.  C.  210. 

18.  Although  the  Court  erred  in 
not  declaring  the  law  in  a  case, 
as  required  by  Const.,  art.  V, 
sec.  26,  it  was  not  reversible  er- 
ror where  the  jury  decided  cor- 
rectly. Collins-Plass  Thayer  Co. 
V.  Hmvlett  (95  8.  E.  510),  109 
S.  C.  245. 

14.  The  allowance  or  refusal  of 
amendments  is  a  matter  within 
the  sound  discretion  of  the  trial 
Court,  the  exercise  of  which  will 
not  be  disturbed  by  the  Supreme 
Court,  unless  it  be  made  to  ap- 
pear that  it  was  clearly  wrong 
and  prejudicial.  8auls-Baker  Co. 
V.  Atlantic  Coast  Line  R.  Co.  (96 
8.  E.  118),  109  S.  C.  285. 

15.  An  instruction  as  to  prima 
facie  consideration  for  note  un- 
der Negotiable  Instruments  Act 
(28  St.  at  Large,  p.  668),  in  an 
action  on  note  executed  before 
act  took  effect,  is  harmless,  where 
there  was  no  dispute  as  to  con- 
sideration. Loveland  et  al.  v. 
Collins  (96  8.  E.  124),  109  S.  C. 
294. 

16.  An  instruction  as  to  prima 
facie  consideration  for  note  un- 
der Negotiable  Instruments  Act, 
in  an  action  on  note  executed 
before  act  took  effect,  was  favor- 


able to  plaintiff,  and  will  not  be 
considered  as  an  error  on  appeal 
taken  by  plaintiff.    Ibid. 

17.  Where  a  jury  finding  is  sup- 
ported by  evidence,  it  will  not 
be  reviewed  on  appeal.    Ibid. 

18.  Where  on  appeal  it  was  held 
that  there  was  a  question  for  a 

J'ury,  such  decision  became  the 
aw  of  the  case  on  a  second  trial, 
where  plaintiff's  evidence  was  the 
same.  Brown  v.  Piedmont  Mfg. 
Co.  (96  8.  E.  138),  109  S.  C.  848. 

19.  Where  a  defendant  made  neither 
a  motion  for  nonsuit  nor  for  a 
directed  verdict,  he  is  precluded 
from  any  relief  on  appeal  on 
questions  of  fact.    Ibid. 

20.  The  matter  of  the  allowance 
of  amendments  is  in  the  discre- 
tion of  the  trial  Court,  and  ex- 
ceptions to  his  action  cannot  be 
sustained  in  the  absence  of  show- 
ing of  erroneous  exercise  of  such 
discretion.  Fayssoux  v.  Seaboard 
Air  Line  Ry.  (96  8.  E.  160),  109 

•   S.  C.  862. 

21.  Where  the  groupds  of  the  mo- 
tion for  new  trial  are  not  set  out 
in  the  record,  exceptions  assign- 
ing error  in  refusal  of  the  mo- 
tion cannot  be  considered.   Ibid. 

22.  The  admission  of  evidence  that 
employee  brought  his  family  at 
trouble  and  expense  from  an- 
other State,  if  error,  was  not 
prejudicial  to  the  defendant  em- 
ployer, in  view  of  instructions 
that  the  measure  of  damages  for 
breach  of  a  contract  of  hiring 
was  solely  for  loss  of  time.  Bray 
V.  Kress  ^  Mays  (96  8.  E.  135), 
109  S.  C.  865. 

28.  The  trial  Court's  order,  grant- 
ing plaintiff  new  trial  after  ver- 
dict for  him,  on  the  ground  that 
the  jury  did  not  understand  the 
issues,  so  that  the  verdict  was 
not  an  intelligent  or  intelligible 
solution  to  the  controversy,  is 
not  appealable,  since  the  new 
trial  was  not  granted  solely  on 
a  question  of  law,  but  involved 
consideration  of  the  facts  and 
the  conduct  of  the  trial.  Bowman 
V.  Harvby  (96  8.  C.  I44),  109  S. 
C.  896. 

24.  If  a  ruling  striking  out  testi- 
mony was  right,  it  will  be  sus- 
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tained,  although  reason  giyen  was 
unsound.  Ivester  c.  Fowler  et  al, 
(96  8.  E,  164),  109  S.  C.  124. 

25.  Exclusion  of  declarations  of 
former  owner  of  two  tracts 
divided  by  a  stream,  to  the  ef- 
fect that  he  was  not  going  to 
change  the  boundary,  was  not 
prejudicial  where  he  subsequent- 
ly changed  the  course  of  the 
stream  and  had  a  survey  made. 
Ibid. 

26.  In  an  action  against  a  carrier 
for  djamages  to  a  shipment,  where 
the  question  of  the  necessity  for 
written  notice  to  the  carrier  of 
the  shipper's  claim  was  raised  in 
the  Circuit  Court,  a  proviso  of 
the  Federal  Interstate  Commerce 
Act  may  be  considered  on  ap- 
peal, though  such  act  was  not 
cited  to  the  Judge  of  the  Circuit 
Court.  Van  Lindley  Nursery  Co, 
V.  Southern  JRy.  Co.  (96  8,  E, 
221),  109  S.  C.  488. 

27.  An  error  as  to  presumption  is 
harmless  when  appellant  proves' 
it  had  actual  Jmowledge,  or  knew 
such  facts  as  would  lead  to  ac- 
tual knowledge.  8cott  v,  Atlan- 
tic Coast  Line  Ry,  Co.  (96  8.  E. 
SOS),  109  S.  C.  487. 

ARCHITECT. 

See  Contracts.  Avent  v.  Proffltt 
(95  8.  E.  434),  109  S.  C.  48. 

ARREST. 

1.  An  arrest  by  a  special  constable 
whose  authority  is  unknown  to 
plaintiff  is  wrongful  when  he  re- 
fuses to  exhibit  the  warrant 
pursuant  to  plaintiff's  request. 
Hodge  v.  Piedmont  ^  N.  R.  Co. 
(96  a.  E.  1S8),  109  S.  C.  62. 

ASSIGNMENT  OF  INTEREST 
IN  ESTATE. 


ASSUMPTION  OF  RISK. 

See  Master  and  Servant.  Brown  v. 
Piedmont  Mfg.  Co.  (96  8.  E. 
1S6),  109  S.  C.  868. 

AUTHORITY. 

See  Appeal  and  Error.  Van  Lind- 
ley Nursery  Co.  v.  Southern  Ry. 
Co.  (96  8.  E.  221),  109  S.  C.  449. 

AUTOMOBILE. 

See  Malicious  Mischief.  State  v. 
Ahney  (96  8.  E.  179),  109  S.  C. 
102. 

BASTARDS. 

1.  Where  plaintiffs  had  no  cause  of 
action  to  set  aside  deeds  made 
in  violation  of  the  bastardy  act 
(Civ.  Code  1912,  sec  8454)  untU 
the  grantor's  death,  their  right 
to  share  in  the  rents  and  profits 
of  the  land  accrued  at  the  same 
time  as  their  right  to  the  land 
itself,  and  they  are  entitled  to 
an  accounting  therefor  from  that 
date,  and  not  from  the  date  of 
the  conveyances  to  defendant. 
Tedder  et  al.  v.  Tedder  et  al. 
(96  8.  E.  157),  109  S.  C.  451. 

BENCH  WARRANT. 

See  Witnesses.  State  v.  Waring 
(96  a.  E.  14s),  109  S.  C.  62. 

BEQUEATH. 

See  Wills.  Dantzler  v.  Riley  (96 
8.  E.  132),  109  S.  C.  44. 

BIDS. 

See  Execution.  Brezeale  v.  Roach 
(96  8.  E.  127),  109  S.  C.  11. 

BILLS  AND  NOTES. 

1.  (Laws  1914,  p.  668.)  A  note  Is  ne- 
gotiable when  the  payee's  name 
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payable  to  a  known  and  existing 
person  unless  he  endorses  it,  or, 
if  the  payee*s  name  is  inserted, 
unless  such  payee  indorses  the 
note.  Ibid. 
8.  Where  defendants  indorsed  a 
note  and  returned  it  to  the 
maker  with  the  payee's  name  left 
blank,  the  maker  exhausted  his 
implied  authority  by  inserting  a 
payee's  name,  and  the  subsequent 
addition  of  the  words  "or  bearer" 
was  a  material  alteration  under 
the  Negotiable  Instruments  Act 
rendering  defendant  indo  r  s  e  r  s 
not  liable.    Ibid. 

4.  One  who  signed  his  name  on  the 
back  of  another's  promissory 
note  before  delivery  became  lia- 
ble as  indorser  by  Negotiable 
Instruments  Act  1914  (28  SUt. 
p.  678),  sees.  68,  64,  and,  in  the 
absence  of  notice  of  dishonor,  he 
was  not  liable  to  the  payee.  Shull 
V,  Gladden  et  al  (96  8,  E.  5S1), 
109  S.  C.  219. 

5.  Attorney's  letter  to  acceptor  of 
draft,  deferred  to  as  one  origi- 
nally given  to  a  third  person,  stat- 
ing that  the  draft  was  indorsed 
and  transferred  to  the  client  for 
value  before  maturity  and  with- 
out notice  of  any  offset,  counter- 
claim, or  defense,  that  the  obli- 
gation was  long  past  due,  and  re- 
questing prompt  remittance,  did 
not,  because  of  the  fact  that  it 
referred  to  one  draft  only  when 
there  were  four,  warrant  an  in- 
ference that,  as  to  the  other 
drafts,  the  client  was  not  a  &oiia 
fide  purchaser.  Stouffer  v.  Rob- 
ert* et  al.  (96  8,  E,  92),  109  S. 
C.  219. 

BONA  FIDE  PURCHASERS. 

8ee  Logs  and  Logging.  O'Neill  v. 
Cooper  River  Corporation  (95  8. 
E.  124),  109  S.  C.  85.  BilU  and 
Notes.  8touffer  v.  Roberts  (96 
8.  E.  92),  109  S.  C.  225. 

BOUNDARIES. 

1.  Where  owner  of  two  tracts 
divided  by  a  stream  changed  the 
course  of  the  stream,  and  de- 
vised or  conveyed  the  tracts  with 
reference    to    the    stream    as    a 


boundary,  it  will  be  presumed 
that  he  intended  to  change  the 
boundary  with  the  stream,  al- 
though there  is  no  such  presump- 
tion where  different  persons  own 
the  several  tracts.  Ivester  v. 
Fowler  (96  8.  E.  154),  109  S.  C. 
424. 

BREACH. 

8ee  Contracts.  Avent  v.  Proffltt  (96 
8.  E.  4S4),  109  S.  C.  48;  Collins- 
Plass  Thayer  Co.  v.  Hewlett  (95 
8.  E.  610),  109  S.  C.  226.  Dam- 
ages. Hurt  V.  8auls  |-  Co.,  Inc. 
(95  8.  E.  Ill),  109  S.  C.  28. 

BREACH    OF   CONTRACT   OF 

HIRING. 
8ee  Mobster  and  8ervant.    Bray  v. 

Kress  ^  Mays  (96  8.  E.  135),  109 

S.  C.  866. 

BREAKING  AND  ENTERING. 

8ee  Burglary.  8tate  v.  Anderson 
(96  8.  E.  115),  109  S.  C.  211. 

BURDEN  OF  PROOF. 

See  Carriers.  Hutchison  v.  South- 
em  Ry.  Co.  (96  8.  E.  ISl),  109 
S.  C.  90.  Mortgages.  Krentzlin 
V.  Barron  et  al.  (96  8.  E.  215), 
109  S.  C.  208.  Trespass.  Boozer 
V.  Evans  (96  8.  E.  126),  109  S. 
C.  874.    Trial.   Ibid. 

BURGLARY. 

1.  It  was  not  error  to  refuse  to 
direct  a  verdict  for  defendant, 
charged  with  larceny  and  house- 
breaking in  the  nighttime,  on  the 
ground  that  there  was  no  testi- 
mony connecting  him  with  the 
housebreaking,  where  he  con- 
fessed the  theft  and  evidence 
showed  that  before  the  theft  the 
bam  door  was  nailed  shut,  cmd 
that  after  the  theft  the  door  was 
shut,  but  not  fastened;  the  rea- 
sonable inference  being  that  it 
was  necessary  for  defendant  to 
break  into  the  bam  in  order  to 
commit  the  theft.  State  v.  An- 
derson (96  8.  E.  115),  109  S.  C. 
211. 

BUYERS. 

See  Sales.  Loveland  v.  Collins  (96 
8.  E.  124),  109  S.  C.  294. 
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CARRIAGE  OF  ANIMALS. 

See  Estoppel.  Ferehee  v.  A.  C,  L, 
Ry.  Co.  (96  8.  E.  349),  109  S.  C. 
106. 

CARRIAGE  OF  FREIGHT. 

See  Carriers.  Sauls-Baker  Co.  v, 
A.  C.  L.  Ry.  Co.  (96  8.  E.  118), 
109  S.  C.  286;  Van  Lindley  Nur^ 
sery  Co.  v.  Southern  Ry.  Co.  (96 
S.E:2m),l09S.C,4SS. 

CARRIERS. 

1.  In  a  passenger's  action  against  a 
street  railway  company  for  per- 
sonal injury,  the  rules  of  the 
company  are  admissible  in  evi- 
dence. Tidwell  V.  Colwnbia  Ry., 
Gas  ^  Electric  Co.  (95  S.  E. 
109),  109  S.  C.  84. 

2.  A  railroad  conductor  was  not 
negligent  in  failing  to  volunteer 
information  that  the  train  did 
not  stop  at  the  station  to  which 
plaintiffs  had  tickets,  since  he 
might  assume  that  they  intended 
to  alight  at  a  near-by  station  and 
complete  the  journey  by  a  local 
train  or  otherwise.  Hutchison  v. 
Southern  Ry.  Co.  (95  S.  E.  181), 
109  S.  C.  90. 

8.  Plaintiff's  testimony  that  de- 
fendant railroad's  conductor  was 
rough  and  gruff  in  advising  her 
that  the  train  would  not  stop  at 
a  station,  etc.,  establishes  no 
cause  of  action,  since  plaintiff's 
opinion  of  the  language  used 
does  not  make  it  actionable.    Ibid. 

4.  Plaintiff  passenger  has  the  bur- 
den of  proving  that  the  language 
and  conduct  of  defendant  rail- 
road's conductor  were  actionable. 
Ibid. 

6.  Misinformation  given  by  defend- 
ant railroad's  agent  that  plain- 
tiffs' train  would  stop  at  their 
destination,  resulting  in  the  fail- 
ure of  a  relative  to  meet  them 
at  a  near-by  station  where  they 
alighted  pursuant  to  their  orig- 
inal plan,  and  from  which  they 
advised  the  relative  they  would 


if  it  had  done  so,  it  could  have 
seen,  or  ought  to  have  seen,  an 
apparent  injury,  it  could  not,  on 
appeal,  be  heard  to  complain  of 
its  lost  opportunity  to  see  the 
injury,  if  any.  Ferebee  v.  Atlan- 
tic Coast  Line  R.  Co.  (95  8.  E. 
349),  109  S.  C.  106. 

7.  While  a  statute  providing  a  pen- 
alty for  neglect  of  a  carrier  to 
pay  a  loss  in  due  time  is  penal, 
yet  it  was  enacted  to  meet  a 
hurtful  policy  of  delaying  pay- 
ment, and  to  that  extent  is  reme- 
dial. Evans  v.  Atlantic  Coast 
Line  R.  Co.  (95  8.  E.  335),  109 
S.  C.  180. 

8.  Civ.  Code  1912,  sees.  2674,  2676, 
making  connecting  carriers 
agents  of  each  other  and  liable 
for  damages  caused  by  delays 
occurring  on  connecting  lines 
with  a  right  of  action  over 
against  the  carrier  at  fault,  does 
not  render  a  railroad  liable  under 
a  statute  penalizing  delays  where 
the  delav  occurred  on  the  line  of 
a  connecting  carrier.  Marion 
Cotton  Oil  Co.  V.  Atlantic  Coast 
Line  Railway  Co.  (95  8.  E.  336), 
109  S.  C.  160. 

9.  A  shipper  aggrieved  by  a  loss 
of  freight  in  transit  may  sue  the 
carrier  in  separate  actions  for 
the  amount  claimed  for  the  loss 
and  for  the  penalty  prescribed 
by  Civ.  Code  1912,  sec.  2678,  for 
failure  to  pay  claim  within  80 
days,  though  the  trial  of  the 
cause  of  action  for  the  penalty 
must  accompany  or  follow  the 
trial  of  that  for  the  claim,  since 
the  penalty  cannot  be  recovered 
until  and  unless  the  full  amount 
claimed  is  recovered.  Sauls- 
Baker  Co.  V.  Atlantic  Coast  Line 
R.  Co.  (96  8.  E.  118),  109  S.  C. 
286. 

10.  Filing  of  suit  against  a  carrier 
within  four  months  for  damage 
to  an  interstate  shipment,  under 
the  proviso  of  the  Federal  Inter- 
state Commerce  Act  that  if  the 
loss,  damasre.  or  iniurv  was  due 
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ditlon  precedent  to  recovery,  was 
sufficient  compliance  with  the 
stipulation  in  the  bill  of  lading 
that  claims  must  be  made  in 
writing  to  the  carrier  at  the 
point  of  delivery  or  of  origin 
within  four  months.  Van  Lind- 
ley  Nursery  Co.  v,  Southern  Ry. 
Co.  {96  8.  E.  S21),  109  S.  C.  488. 

CARRYING  PISTOLS. 

See  Homicide.  State  v.  Hopkins 
(96  8.  E,  l^S),  109  S.  C.  271. 

CERTAINTY. 

8ee  Specific  Performance.  Anthony 
V.  Eve  (96  8.  E.  51S),  109  S.  C. 
255. 

CHANGING  COURSE  OF 
STREAM. 

See  Boundaries.  Ivester  v.  Fowler 
et  al.  (96  8.  E.  154),  109  S.  C. 
440. 

CHARGE  ON  FACTS. 

See  Tried.  Lovelnnd  et  al.  v.  Col- 
lins (96  8.  E.  m)y  109  S.  C.  294. 

CHILDREN. 

See  Wills.  Lawrence  v.  Burnett 
et  al  (96  S.  E.  I44),  109  S.  C. 
416.  See  Deeds.  Branyon  v. 
Tribble  (96  8.  E.  1S7),  109  S.  C. 
58. 

CIRCUIT  COURT. 

See  Judges.  Tedder  et  al.  v.  Ted- 
der et  al  (96  8.  E.  157),  109  S. 
C.  451. 

CODICIL. 

See  Wills.  Lawrence  v.  Burnett 
et  al  (96  8.  E.  I44),  109  S.  C. 
416. 

COMMERCE. 

1.  Where  a  railroad's  conductor, 
when  injured,  was  engaged  in 
switching  a  car  bound  out  of  the 
State  of  Virginia  to  its  home 
road  to  the  siding  to  be  sent  to 
such  home  road,  he  and  the  rail- 
road were  engaged  in  interstate 
commerce  and  the  Federal  Safe- 
ty Appliance  Act  (U.  S.  Comp. 
St.  1916,  sec.  8605,  et  seq.)  was 
applicable.  Fayssoux  v.  Sea^ 
board  Air  Line  Ry.  Co.  (96  8.  E. 
150),  109  S.  C.  852. 


2.  If  a  railroad's  car  on  which  its 
repairer  was  working  when  he 
was  killed  was  to  be  returned  to 
State  service  after  repairs,  the 
State  law  fixed  the  rights  and 
duties  of  the  railroad  and  the  re- 
pairer's administratrix.  Cook  v. 
Southern  Ry.  Co.  (96  8.  E.  I48), 
109  S.  C.  877. 

8.  If  a  railroad  car  after  repairs 
was  to  be  used  in  interstate  com- 
merce, the  Federal  Employers* 
Inability  Act  fixed  the  rights  and 
duties  of  the  railroad  and  the 
administratrix  of  its  car  repairer 
kiUed  while  working  on  the  car. 
Ibid. 

4.  The  proviso  of  the  Interstate 
Commerce  Act  Feb.  4,  1887,  c. 
104,  sec.  20,  24  Stat.  286,  as 
amended  by  Act  Cong.  June  29, 
1906,  c.  8591,  sec.  7,  par.  11,  84 
Stat.  595  (U.  S.  Comp.  St  1916, 

.  sec.  8604a^,  that  if  the  loss,  dam- 
age, or  injury  complained  of  was 
due  to  oelay  or  damage  while 
being  loaded  or  unload^,  or  to 
damage  in  transit  by  careless- 
ness or  negligence,  then  no  notice 
of  filing  of  claim  shall  be  re- 
quired as  a  condition  precedent 
to  recovery  against  a  carrier, 
was  conclusive  authority  in  an 
action  for  damage  to  an  inter- 
state shipment  Van  Lindley 
Nursery  Co.  v.  Southern  Ry.  Co. 
(96  8.  E.  ^21),  109  S.  C.  458. 

COMMISSION    FOR    PROCUR- 
ING MORTGAGE  LOAN. 

See  Danielson  v.  Mioeon  et  al.  (96 
8.  E.  315),  109  S.  C.  264. 

COMMISSIONS  OF  GUARDIAN. 

See  Guardian  and  Ward.  Smith, 
Probate  Judge,  v.  Moore  et  al 
(95  8.  E.  SSi),  109  S.  C.  196. 

COMMUNICATIONS  OF  DE- 
CEASED. 

See  Witnesses.  Walker  v.  Hender- 
son (95  8.  E.  SS7),  109  S.  E.  160. 

COMPARATIVE  NEGLI- 
GENCE. 

See  Negligence.  Scott  v.  A.  C.  L. 
Ry.  Co.  (96  8.  E.  471),  109  S. 
C.  471. 
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COMPARISON  OF  WILL  WITH 
EARLIER  WILL. 

See  W%U$.  Kirkland  et  oi.  v. 
Moseley  et  al.  (96  8.  E.  4O8),  109 
S.  C.  498. 

COMPELLING  ATTENDANCE. 

See  Crhnmal  Law.  State  v.  War- 
ing (96  8.  E.  14s),  109  S.  C.  52. 

COMPETENCY. 

See  Witnesses.  Walker  v.  Bender- 
son  (95  S.  E.  337),  109  S.  C.  160. 

COMPROMISE   AND  SETTLE- 
MENT. 

1.  Where  the  clauses  of  a  will  were 
open  to  two  constructions,  de- 
visees who  on  the  advice  of  a 
lawyer  compromised  with  others 
could  not  have  the  compromise 
agreement  set  aside  on  the 
ground  of  mistake  on  discovering 
later  that  they  thereby  lost  part 
of  the  estate  to  which  they  were 
entitled,  since  they  accomplished 
what  they  intended  to  do  by  the 
instrument,  in  that  they  avoided 
litigation  and  secured  a  part  of 
the  estate.  Kirkland  et  al.  v. 
MoseUy  et  al.  (96  S.  E.  608), 
109  S.  C.  477. 

2.  Where  an  attorney,  the  husband 
of  a  devisee,  representing  her, 
acted  upon  an  erroneous  opin- 
ion of  the  law  in  signing  a  com- 
promise agreement  his  wife  can- 
not have  uie  agreement  set  aside 
on  the  ground  of  mistake.    Ibid, 

CONCLUSION  OF  WITNESS. 

See  Evidence.  Ivester  v.  Fowler 
et  al.  (96  8.  E.  154),  109  S.  C. 
440. 

CONCLUSIVENESS. 

See    Evidence.    Kyker    v.    Smith 

(96  8.  E.  256),  109  S.  C.  469. 

CONDITIONAL  FEE. 

See  Deeds.  Branyan  v.  Tribble 
(95  8.  E.  137),  109  S.  C.  68. 


CONDUCT  OF  CONDUCTOR. 

See  Carriers.  Hutchison  v.  South- 
em  Ry.  Co.  (95  8.  E.  181),  109 
S.  C.  90. 

CONDUCTOR'S  DUTY. 

See  Carriers.  Hutchison  v.  South- 
em  Ry.  Co.  (95  8.  E.  181),  109 
S.  C.  90. 

CONFLICT  WITH  BY-LAWS. 

See  Insurance.  WHUiams  v.  Work- 
ing Benevolent  Stais  Grand 
Lodge  of  8.  C.  (95  8.  E.  517), 
109  S.  C.  288. 

CONFORMITY  TO  JUDGMENT 
OF  COURT. 

See  Judgment.  Smythe  v.  Monash 
(95  8.  E.  138),  109  S.  C.  82. 

CONNECTING  RAILROADS. 

See  Carriers.  Marion  Cotton  Oil 
Co.  V.  A.  C.  L.  Ry.  Co.  (95  8.  E. 
336),  109  S.  C.  160. 

CONSIDERATION  OF  FED- 
ERAL STATUTE. 

See  Appeal  and  Error.  Van  lAnd- 
ley  Nursery  Co.  v.  Southern  Ry. 
Co.  (96  8.  E.  221),  109  S.  C.  488. 

CONSTITUTION. 

See  Jury.  State  v.  Oibbes  (96  8. 
E.  346),  109  S.  C.  186. 

CONSTITUTIONAL  LAW. 

1.  Const.  1896  has  not  taken  from 
the  legislature  the  exclusive 
power  of  taxation,  but  it  may 
delegate  such  power  to  the  towns. 
Carroll  v.  Town  of  York  et  al. 
(95  8.  E.  121),  109  S.  C.  1. 

CONSTRUCTION. 

See  Deeds.  Dantzler  v.  Riley  (95 
8.  E.  132),  109  S.  C.  44. 

See  Contracts.  Reynolds  v.  Stock- 
man (95  8.  E.  341),  109  S.  C.  112. 

See  Justice  of  the  Peace.    Smith  v. 
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8ee  Sales.  Bank  of  Pageland  v, 
WUUe  (96  8,  E,  159),  109  S.  C. 
888;  Kenan,  McKay  ^  Spier  v. 
YorkviUe  Cotton  Oil  Co,  (96  S, 
E,  524),  109  S.  C.  478. 

See  Master  and  Servant,  Bray  v, 
Kress  ^  Mays  (96  S,  E.  1S5), 
109  S.  C.  865. 

See  Intoxicating  Liquors,  State  v, 
Brady  (96  S.  E.  142),  109  S.  C. 
411. 

See  Wills.  Lawrence  et  aL  v,  Bur- 
nett et  al  (96  S.  E,  144),  109 
S.  C.  416. 

See  Trusts,  Bartlett  et  aL  v.  Ay- 
cock  et  at,  (95  S,  E.  188),  109 
S.  C.  452. 

See  Contracts,  Collins-Plass 
Thayer  Co.  v.  Hewlett  (95  8.  E, 
510),  109  S.  C.  245. 

CONSTRUCTIONS  OF  CON- 
TRACTS. 

See  Contracts,  Kenan,  McKay  4* 
Spier  V,  YorkvUU  Coton  Oil  Co, 
(96  8,  E,  524) y  109  S.  C.  462. 

CONSTRUCTION  OF  WILLS. 

See  Wills,  Kirkland  et  al,  v.  Mose- 
ley  et  al,  (96  8,  E.  608),  109  S. 
C.  47. 

CONTINUANCE. 

See  Criminal  Law,  State  v.  War- 
ing (95  8,  E.  14S),  109  S.  C.  52. 

CONTINUING  CONTRACTS. 

See  Contracts,  CoUins-Plass 
Thayer  Co,  v.  Hewlett  (95  8.  E. 
510),  109  S.  C.  245. 

CONTRACTS. 

1.  In  an  action  against  an  architect 
for  failure  to  properly  inspect 
and  condemn  defective  construc- 
tion in  a  building,  where  he  tes- 
tified that  he  inspected  the  worlc 
nearly  every  day  and  did  not 
allow  anything  to  go  into  the 
building  that  he  did  not  thinlc 
was  good,  and  the  contract  re- 
quired the  worlc  to  be  done  under 
his  direction,  a  nonsuit  was  prop- 
erly denied,  and  it  was  not 
error  to  give  instructions  as  to 
his  duty  to  see  that  proper  ma- 
terials were  used,  on  the  theory 
that  he  had  nothing  to  do  with 


the  materials.    Avent  v,  Projfltt 
(95  8,  E,  434),  109  S.  C.  48. 

2.  Effect  must  be  given  to  ev6ry 
word  and  clause  in  a  contract  if 
it  can  be  done  consistently  with 
a  reasonable  construction.  Rey- 
nolds V.  Stockman  (95  8.  E,341), 
109  S.  C.  112. 

3.  An  obligation  will  only  be  im- 
plied from  a  contract  where  the 
implication  is  plain  or  circum- 
stances show  such  was  the  inten- 
tion; one  of  the  tests  bemg  as  to 
whether  the  obligation  would 
have  been  written  in  express 
terms  if  brought  to  the  attention 
of  the  parties  at  the  time  of  the 
execution  of  the  contract.  Rey- 
nolds V.  Stockman  (95  8,  E,  S4I), 
109  S.  C.  112. 

4.  Where  a  party  to  a  contract  re- 
fuses to  do  what  he  promised  to 
do,  there  is  a  breach  which  gives 
the  other  a  cause  of  action,  but 
a  breach  at  one  stage  of  a  con- 
tinuing contract  does  not  neces- 
sarily put  an  end  to  the  whole 
contract,  so  that  the  other  could 
rescind.  ColUns-Plass  Thayer 
Co.  V,  Hewlett  (95  8,  E,  510), 
109  S.  C.  246. 

5.  Whether  refusal  to  ship  an  or- 
der of  sacks  under  a  continuing 
contract,  because  a  former  order 
shipped  had  not  been  paid  for  as 
provided  by  the  contract,  was 
such  a  breach  as  to  entitle  the 
purchaser  to  rescind  the  whole 
contract  held,  under  the  evidence, 
for  the  jury.    Ibid. 

6.  Although  the  duty  rests  on  a 
Court  to  construe  a  written  con- 
tract, there  is  no  need  to  do  so, 
where  the  contract  is  plain  and 
there  is  no  question  as  to  its 
meaning.    Ibid, 

7.  Where  an  agreement  relating  to 
"about  400  bales"  of  linters  qual- 
ifies amount  by  words  "season's 
output,"  the  latter  provision, 
being  more  specific,  will  govern, 
and  contract  will  be  construed 
one  to  affect  "season's  output," 
and  not  400  bales.  Kenan,  Mc- 
Kay 4"  Spier  V.  YorkviUe  Cotton 
Oil  Co.  (96  8,  E,  524),  109  S.  C. 
462. 

8.  One  who  contracts  to  buy  "sea- 
son's output"  is  bound  to   pur- 
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chase  all  thereof,  although  it  ex- 
ceeds estimate  of  amount  made 
by  contract,  and  although  seller 
is  bound  to  sell  only  season's 
output,  although  amount  thereof 
falls  short  of  estimate;  the  na- 
ture of  such  an  agreement  rebut- 
ting notion  of  strict  mutuality. 
Kenan,  McKay  ^  Spier  v.  York- 
vUle  Cotton  Oil  Co.  (96  S.  E. 
624),  109  S.  C.  462. 

8ee  Convicts.  Qrdham  v.  State 
(96  8.  E.  138),  109  S.  C.  801. 

See  Principal  and  Agent.  McNeill 
et  at.  V.  Electric  Storage  Battery 
Co.  et  al.  (96  S.  E.  134),  109 
S.  C.  826. 

CONTRACT  TO  CUT  ALL  TIM- 

BER- 
See  Logs  and  Logging.    Reynolds 

V.  Stockman  (96  S.  E.  341),  109 

S.  C.  112. 

CONTRACTS  OF  HIRING. 
See  Master  and  Servant.    Bradley 
V.  Kress  ^  Mays  (96  S.  E.  135), 
i09  S.  C.  866. 

CONTRACTS  ENFORCIBLE. 
See  Specific  Performance.   Anthony 
V.  Eve  (95  S.  E.  513),  109  S.  C. 
255. 

CONTRADICTION  OF  WIT- 
NESSES. 
See    Witnesses.     Walker  v.    Hen- 
derson (95  S.  E.  337),  109  S.  C. 
160. 

CONTRIBUTORY  NEGLI- 
GENCE. 

See  Street  Railroads.  Clyde  v. 
Southern  Public  Utilities  Co.  (96 
S.  E.  116),  109  S.  C.  290;  Pmvell 
V.  Southern  PubUc  Utilities  Co. 
Ibid, 

See  Negligence.  Clyde  v.  Southern 
Public  Utilities  Co.  et  al.;  PcnveU 
V.  Southern  Public  Utilities  Co. 
et  al.  (96  S.  E.  116),  109  S.  C. 
200. 


CONVEYANCE  VIOLATIVE 
OF  BASTARDY  ACT. 

See  Bastards.  Tedder  et  al  v. 
Teddar  et  al  (96  S.  E.  157),  109 
S.  C.  461. 

CONVICTS. 

1.  The  provisions  of  a  law  relating 
to  the  care  and  employment  of 
convicts  are  embraced  within  the 
police  power  of  the  State.  Ora- 
ham  V.  State  (96  S.  E.  138),  109 
S.  C.  801. 

2.  A  contract  with  board  of  direc- 
tors of  penitentiary  for  employ- 
ment of  convicts  under  an  exist- 
ing law  is  subject  to  the  State's 
right  to  change  its  policy  with 
reference  to  the  employment  of 
convicts.    Ibid. 

8.  Conceding  that  a  contract  for 
employment  of  convicts  was 
rightfully  rescinded  m  the  exer- 
cise of  power  impliedly  reserved 
to  the  State,  circumstances  may 
have  given  rise  to  a  moral  obli- 
gation, to  compensate  which  the 
State  had  the  right  to  legislate. 
Ibid. 

4.  By  Act  Feb.  18,  1916  (29  St.  at 
Large,  p.  1196),  authorizing 
plaintiff  to  bring^  an  action 
against  the  State  "for  the  recov- 
ery of  such  damages,  if  any,  as 
he  may  have  suffered  by  the  ab- 
rogation of  his  contract"  for  em- 
ployment of  convicts,  which  con- 
tract was  abrogated  by  Act 
March  1,  1918  (28  St  at  Large, 
p.  210),  the  State  waived  defense 
that  plaintiff's  contract  was  an- 
nulled in  the  rightful  exercise  of 
a  sovereign  power,  as  well  as  its 
immunity  from  suit,  the  words 
•if  any"  referring  to  damages 
and  not  to  liability.    Ibid. 

CORPORATIONS. 

1.  Where  foreign  corporation  con- 
tracted with  domestic  corpora- 
tion   tn  linnHlp   if«    omrwie   nn   /*nn. 
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corporation  was  service  on  the 
foreign  corporation,  although  the 
contract  further  provided  that  it 
should  not  be  construed  as  cre- 
ating   an    agency.     McNeill    v. 
Electric  Storage  Battery  Co.  (96 
S.  E.  134),  109  S.  C.  826. 
2.  A^Tiere  direc£ors  of  corporation 
voted  to  suspend    payments    on 
the  capital   stock,   and   immedi- 
ately  mailed    letters    containing 
notice  of  such  action  to  stock- 
holders, the  presumption  of  fact 
being  that  the  letters  were  re- 
ceived, and  the  stockholders  hav- 
ing failed  to  object,  the  action 
of    the    directors    was    ratified. 
Qrice  v.  Anderson  (96  8.  E.  222)y 
109  S.  C.  888. 
8.  In  view  of  Const.,  art.  IX,  sec. 
18,  and  Civ.  Code  1912,  sec.  2784, 
making  stockholders  of  insolvent 
corporations    individually    liable 
to  creditors  to  the  amount  re- 
maining due  on  the  stock,  and 
Code  Civ.   Proc.    1912,  sec.   156, 
exempting    from    the    limitation 
statutes    actions    against    stock- 
holders of  a  moneyed  corporation 
to  enforce  a  liability  created  by 
law,  a  suit  for  installments  yet 
due  on  stock  of  a  corporation  or- 
ganized   to    buy    and    sell    real 
estate,  bonds,  and  other  security, 
to    borrow    money    and    create 
loans,  was  not  barred;  such  cor- 
poration being  a  moneyed  cor- 
poration, since  a  "moneyed"  cor- 
poration is  any  corporation  or- 
ganized   with    the    intention    to 
accumulate  wealth.    Ihid* 
4.  The  rule  that  deeds  executed  by 
agent  or  attorney  must  be  exe- 
cuted in  the  name  of  the  prin- 
cipal does  not  apply  to  the  deed 
Qf  land  of  a  corporation,  signed 
by  an  agent  with  proper  author- 
ity, where  it  appears  in  the  body 
of  the  deed  that  the  corporation 
is  the  grantor.    Atlanta  ^  Char- 
lotte Air  Line  Ry.  Co.  v.  Lime- 
stone Globe  Land  Co.  (96  8.  E. 
188),  109  S.  C.  444. 
6.  Deed  on  its  face  purporting  to 
convey  corporation  land,  signed 
**G.  S.  C,  [L.  S.l  Pres.  M.  I.  Co., 
Per  F.  G.  L.    F.  G.  L.,  agent," 
was  suflScient  to  pass  title.    Ibid. 
6.  Generally  where  an  act  is  done 
cr  instrument  executed,  which  is 


within  the  powers  of  the  corpo- 
ration, and  by  its  appropriate 
oflBcer  or  agent,  acting  ostensibly 
in  its  behalf,  antecedent  author- 
ity will  be  presumed,  at  least 
prhna  facie,  and  a  fortiori,  after 
lapse  of  over  40  years  accom- 
panied by  undisturbed  possession 
under  a  deed,  the  authority  to 
execute  the  deed  for  the  corpora- 
tion will  be  presumed  in  the 
agent  who  signed  the  deed.    Ibid, 

COSTS. 

1.  Where  plaintiff,  on  account  of 
not  proceeding  according  to  the 
rules  of  the  Supreme  Court  in 
making  up  the  case  for  appeal, 
was  responsible  for  the  order  of 
the  trial  Judge  settling  the  case 
for  appeal,  which  required  de- 
tendant-appellant  to  print  the 
entire  record  of  the  trial  in  the 
Circuit  Court,  in  violation  of  the 
rules  of  the  Supreme  Court,  in 
order  settling  the  case  will  be 
reversed,  and  -defendant  given 
judgment  against  plaintiff  for 
the  cost  of  printing  the  case  for 
appetil,  together  with  the  costs 
and  disbursements  of  his  appeal 
from  the  order  settling  the  case. 
Bowman  v.  Harby  (96  8.  E.I44), 
109  S.  C.  896. 

COURTS. 

1.  The  Courts  are  not  bound  to  find 
legislative  authority  or  authority 
of  other  cases  stating  the  same 
facts  before  they  can  declare  the 
law  in  a  new  aggregation  of 
facts;  for,  law  being  a  science,  it 
is  the  duty  of  the  Courts  to  apply 
well-recognized  principles  of  law 
to  new  conditions.  8p%lUrs  v, 
OHffln  (95  8.  E.  133),  109  S.  C. 
78. 

2.  As  the  jurisdiction  of  the  Su- 
preme Court  extends  all  over  the 
State,  it  is  not  improper,  in  an 
action  or  proceeding  in  the  orig- 
inal jurisdiction,  to  lay  the  venue 
as  oJF  the  county  in  which  the 
cause  of  action  arose  or  would 
be  triable  if  the  action  were 
brought  in  the  Circuit  Court,  but 
when  the  Supreme  Court  sends  a 
case  to  the  Circuit  Court  it  is 
sent  to  the  county  of  the  proper 
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venue.  State,  bv  Pe&pJss,  Atty. 
Oen.,  V.  Oibbes  (95  8.  E.  S46), 
109  S.  C.  186. 
8.  The  Supreme  Court  has  a  right, 
in  the  orderly  conduct  of  busi- 
ness, to  frame  rules  as  to  how 
the  question  of  raising  points 
shall  be  made  and  the  manner  in 
which  they  are  to  be  first  made, 
and  in  so  doing  it  is  not  a  denial 
ot  right,  but  simply  a  question  of 
practice,  and  inherently  in  the 
power  of  the  Court  to  adopt 
Brown  v.  Piedmont  Mfg.  Co.  (96 
8.  E.  138),  109  S.  C.  848. 

CRIMINAL  CARELESSNESS. 

8ee  Homicide.  State  v.  Hopkins 
(96  8,  E.  128),  109  S.  C.  271. 

CRIMINAL  LAW. 

1.  Accused's  affidavit  for  continu- 
ance that  he  believed  a  person 
desired  as  a  witness  would  tes- 
tify to  certain  facts  because  she 
was  truthful,  and  he  knew  such 
facts  to  be  trut,  etc.,  held  a  suffi- 
cient compliance  with  rule  27, 
requiring  such  affidavits  to  state 
the  facts  deponent  believes  an 
absent  witness  would  testify  to, 
and  the  grounds  of  such  belief. 
State  V.  Waring  {95  8.  E.  I4S), 
109  S.  C.  62. 

2.  The  proceedings  of  the  Court  of 
Sessions,  which  is  a  Court  of 
general  jurisdiction,  are  presum- 
ably regular;  and  it  will  be  pre- 
sumed fliat  the  clerk  of  the  Court 
of  Sessions,  when  reading  a  man- 
slaughter verdict,  properly  asked 
the  jury  if  it  was  their  verdict. 
Ibid. 

8.  There  is  no  statute  or  rule  of 
Court  chang^g  the  common-law 
rule  that  criminal  verdicts  are 
ortil.     Ibid. 

4.  In  a  prosecution  for  illegally 
delivering  and  transporting  more 
than  one  gallon  of  intoxicating 
liquor  to  one  person  in  one 
month,  where  the  accused  ad- 
mitted that  he  delivered  the 
liquor  at  night,  and  his  evidence 


6.  Error,  if  any,  in  prosecution  for 
illegal  delivery  of  liquor,  where 
accused  admitted  the  delivery,  in 
instructing  on  defendant's  right 
to  show  good  reputation  that 
one's  reputation  might  have  been 
of  the  best,  and  yet  he  might 
succumb  to  temptation,  was  not 
prejudicial,  since  the  question  of 
good  reputation  was  not  prop- 
erly in  the  case.    Ibid. 

6.  In  prosecution  on  an  indictment 
containing  two  counts,  for  as- 
sault and  for  malicious  mischief 
or  injury,  where  the  evidence 
might  well  have  supported  ver- 
dict of  guilty  on  both .  counts, 
though  verdict  of  guilty  only  on 
the  count  as  to  malicious  mis- 
chief or  injury  is  illogical.  Its 
want  of  consistency  is  favorable 
to  defendant,  and  he  cannot  com- 
plain. State  V.  Abney  (95  8.  E. 
179),  109  S.  C.  102. 

7.  The  Instruction,  In  a  criminal 
case,  that  if  the  jury  made  a  mis- 
take in  arriving  at  the  truth  no 
tribunal  on  earth  would*  change 
its  verdict,  was  wrong  as  to  the 
statement  of  law,  ana  may  nave 
caused  the  jury  to  infer  that  the 
Court  believed  defendant  guilty. 
State  V.  Ferebee  (95  8.  E.  ISS), 
109S.C.  117. 

8.  The  general  rule,  except  in  con- 
spiracy, is  that  a  confession  or 
statement  made  by  one  of  two  or 
more  defendants  on  trial  is  to  be 
received  in  evidence  as  made, 
though  it  may  implicate  the 
others,  but  nevertheless  is  to  be 
received  as  evidence  against  the 
declarant  alone;  the  jury  being 
cautioned  that  it  must  not  be 
considered  against  the  other  de- 
fendants. State  V.  Kennedy  (95 
S.  E.  S50),  109  S.  C.  141. 

9.  In  a  prosecution  for  being  acces- 
sory before  the  fact  to  the  mur- 
der of  a  police  officer,  the  sheriflTs 
testimony  that  the  murderer  told 
him  that  defendant  advised  him 
rthe  murderer)  to  kill  the  first 
damned    policeman    that    came 
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fendant.    State  v.  Kennedy   (95 
8.  E.  S50),  109  S.  C  141. 

10.  A  charge  to  the  jury  held  er- 
roneous as  intended  to  impress 
upon  the  jury  the  conclusion  that 
they  could  not  find  the  defendant 
not  guilty  without  disregardhig 
the  charge  as  to  the  effectiveness 
of  circumstantial  evidence.  8t(Ue 
V,  NeUon  (96  8.  E,  1^7),  109  S. 
C.  274. 

11.  Where  sole  ground  of  appeal 
that  the  Circuit  Court  had  no 
jurisdiction  was  decided  against 
the  appellant,  an  order  of  the 
Judge  of  the  Supreme  Court  in 
vacation  granting  supersedeas 
having  served  its  purpose,  motion 
to  revoke  it  will  be  granted. 
8tate  V,  Danhauer  (96  8.  E.  9S), 
109  S.  C.  406. 

12.  It  being  a  matter  of  common 
knowledge  that  whiskey  is  an 
intoxicating  liquor,  and  that 
liquors  containing  no  more  than 
1  per  cent,  of  alcohol  are  not 
Intoxicating,  it  need  not  be  shown 
that  the  whiskey  found  in  defend- 
ant's place  of  business  contained 
more  them  1  per  cent,  of  alcohol 
in  order  to  secure  conviction 
under  Act  Feb.  20,  1915.  8tate 
V.  BradUy  (96  8.  E.  14£),  109 
S.  C.  411. 

18.  In  prosecution  under  Act  Feb. 
20, 1915,  sec.  5,  for  keeping  liquor 
in  a  place  of  business,  instruction 
that  if  defendant  had  liquor 
stored  which  was  imported,  she 
was  guilty,  though  erroneous  in 
part,  was  harmless,  because  too 
favorable  to  defendant.    Ibid, 

CRIMINAL  RESPONSIBILITY 
FOR  RENDERING  IT  NEC- 
ESSARY TO  DRIVE  AUTO- 
MOBILE INTO  DANGER- 
OUS PLACE. 

8ee  Malicious  Mischief.  State  v. 
Abney  (95  8.  E,  179),  109  S.  C. 
102. 

CROSS-EXAMINATION  OF 
OWN  WITNESS. 

See  Witnesses.  Spillers  v.  Oriffin 
(95  8.  E.  1S3),  109  S.  C.  78. 


CURE  BY  INSTRUCTIONS. 

See  Appeal  and  Error.  Bray  v, 
Kress  ^  Mays  (96  8.  E.  1S5),  109 
S.  C.  865. 

CUSTOM. 

See  Master  and  Servant.  Sqwre  P. 
Southern  Ry.  Co.  (96  8.  E.  152) , 
109  S.  C.  400. 

CUSTOM  AS  TO  PAYMENT. 

See  Insurance.  Williams  v.  Working 
Benevolent  State  Grand  Lodge 
of  8.  C.  (95  8.  E.  517),  109  S.  C. 
288. 

DAMAGES. 

1.  In  an  action  for  corporation's 
breach  of  its  contract  to  deliver 
merchandise  in  exchange  for 
coupons  from  a  book  it  had  is- 
sued containing  coupons  to  the 
amount  of  $2,  evidence  held  suffi- 
cient to  take  to  the  jury  the  ques- 
tion of  an  award  of  actufil  dam- 
ages, but  not  the  question  of 
punitive  damages.  Hurt  v.  Sands 
cj  Co.,  Inc.  (95  8.  E.  Ill),  109 
S.  C.  28. 

DAMAGES— MEASURE. 

See  Master  and  Servant.  Bray  v. 
Kress  |-  Mays  (96  8.  E.  135),  109 
S.  C.  865. 

DEATH. 

1.  The  rights  of  a  railroad  and  the 
administratrix  of  its  deceased 
servant,  killed  in  the  cause  of 
his  employment,  are  fixed  by  the 
laws  of  the  State  or  by  the  laws 
of  Congress,  depending  on  which 
service.  State  or  interstate,  the 
servant  was  in  at  the  instant  of 
his  killing.  Squire  v.  Southern 
Ry.  Co.  (96  8.  E.  159),  109  S.  C. 
400. 

DEATH  OF  SERVANT. 

See  Master  and  Servant.  Moser  v. 
Fort  Mm  Mfg.  Co.  (96  8.  E. 
342),  109  S.  C.  125. 

DECISIONS  REVIEWABLE. 

See  Appeal  and  Error.  Meyer  v. 
Owens  (95  8.  E.  344),  109  S.  C. 
IIL 


Digitized  by  CjOOQIC 


540 


Index. 


DECLARATIONS   CONCERN- 
ING BOUNDARIES. 

See  Evidence.  Ivester  v.  Fowlsr  et 
al,  (96  8.  E.  154),  109  S.  C.  424. 

DECLARATIONS  OF  DE- 
CEASED PERSONS. 

See  Witnesses.  Ivester  v.  Fowler 
et  al,  (96  5.  E.  154),  109  S.  C. 
424. 

DECLARATION  OF  DISIN- 
TERESTED PARTY. 

See  Evidence.  Ivester  v.  Fowler  et 
al.  (96  S.  E.  154),  109  S.  C.  424. 

DEEDS. 

1.  Where  one  seized  and  possessed 
of  six  separate  tracts  of  land 
executed  a  written  instrument 
whereby,  in  consideration  of  love 
and  affection,  he  divided  and  as- 
signed a  tract  to  each  of  his  six 
children,  and  bound  his  execu- 
tors and  administrators  to  war- 
rant and  defend  the  premises 
unto  his  children,  their  heirs  and 
assigns,  against  himself  and  those 
claiming  under  him,  the  word 
"assigned"  was  used  in  the  sense 
of  dividing  and  pointing  out,  and 
there  was  no  conveyance  of  the 
land,  and  on  his  death  intestate, 
though  he  had  remained  in  pos- 
session until  his  death,  the  fee 
descended  to  his  children  as  his 
heirs  at  law.  Dantzler  et  al.  v. 
Riley  et  al.  (95  8.  E.  132),  109 
S.  C.  48. 

2.  Deed  to  a  woman  "and  to  the 
heirs  of  her  body,"  to  have  and 
to  hold  during  her  life,  at  her 
death  "to  go  equally  to  her  chil- 
dren, should  she  leave  any,"  and, 
in  case  she  died  leaving  no  child 
or  children,  to  fp  to  her  legal 
heirs,  created  a  conditional  fee, 
and  not  a  life  estate  with  re- 
mainder to  her  children ;  it  being 
clearly  the  intention  of  the  gran- 
tor to  convey  his  entire  estate, 


the  children  could  take  the  fee 
in  remainder,  and  the  clause  that 
in  case  she  died  leaving  no  child 
or  children,  etc.,  being  without 
legal  effect,  since  she  did  not  die 
without  leaving  children.  Bran- 
yan  et  al.  v.  Tribble  et  al.  (95  8. 
E.  137),  109  S.  C.  58. 
See  Corporations.  Atlanta  ^  Char- 
lotte Air  line  Ry.  Co.  v.  Lime- 
stone  Olobe  Land  Company  et  al 
(96  8.  E.  188),  109  S.  C.  441. 

DEED— INCORPORATED  IN 
WILL. 

See  Wills.  Lawrence  et  al.  v.  Bur- 
nett et  al.  (95  8.  E.  I44),  109  S. 
C.  416. 

DEFECT  IN  APPARATUS. 

See  Master  and  Servant.  Scott  v. 
A.  C.  L.  Ry.  Co.  (96  8.  E.  305), 
109  S.  C.  471. 

DEFECT  OF  PARTIES. 
See  Parties.    WUliatns  v.  Working 
Benevolent  State   Orand  Lodge 
of  8.  C.  (95  8.  E.  517),  109  S.  C. 


DEFECT  OF  PARTIES  PLAIN- 
TIFF. 

See  Parties.  Williams  v.  Working 
Benevolent  State  Orand  Lodge 
of  8.  C.  (95  8.  B.  517),  109  S.  C. 


DEFECTIVE  RECORDING  OF 
INSTRUMENT. 

See  Mortgages.  O'Neill  v.  Cooper 
River  Corporation  (95  8.  E.  124), 
109  S.  C.  35. 

DEFENSE. 
See  Insurance.   Security  Loan  and 
Investment  Co.  v.  Etheredge  (95 
8.  E.  109),  109  S.  C.  82. 

DELAYED  PAYMENT. 

See    Carrier.    Evans    v.    Atlantic 
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DELEGATION  OF  DUTY. 

See  Master  and  Servant,  Scott  v. 
A.  C.  L.  Ry.  Co.  (96  8.  E.  306), 
109  S.  C.  471. 

DEMONSTRATIVE  EVI- 
DENCE. 

See  Evidence.  Advent  v.  Proffltt 
(95  S.  E.  m)y  109  S.  C.  48. 

DEMURRER. 

See  Appeal  and  Error.  Meyer  v. 
Owens  (95  S.  E.  SU)*  109  S.  C. 
111. 

See  Parties.  Williams  v.  Working 
Benevolent  State  Orand  Lodge 
of  S.  C.  (95  S.  E.  517),  109  S.  C. 
288. 

DEVISE. 

See  Wills.  Dantzler  v.  Riley  (95 
8.  E.  182),  109  S.  C.  44;  Law- 
rence et  al.  V.  Burnett  et  al.  (96 
8.  E.  144)*  10»  S.  C.  416. 

DEVISE  OF  REMAINDER. 
See  Wills.  Lawrence  et  al.  v.  Bur- 
nett et  al.  (96  S.  E.  144),  109  S. 
C.  416. 

DEVISE  TO  INDIVIDUAL  OR 

CLASS. 
See  Wills.  Kirkland  et  al.  v.  Mose- 
ley  et  al.  (96  S.  E.  608),  109  S. 
C.  427. 

DILIGENCE. 
See  Justices  of  the  Peace.  Smith  v. 
Southern  Ry.  Co.  (95  S.  E.  339), 
109  S.  C.  162. 

DIRECTED  VERDICT. 

See  Appeal  and  Error.   Hutchison 

V.  Southern  Ry.  Co.    (95  S.  E. 

181),  109  S.  C.  90. 
See  Burglary.    State  v.  Anderson 

(96  S.  E.  115),  109  S.  C.  211. 
See    Trial.     Oliver    et   al.    v.   Mc- 

Whirter  et  al.    (96  S.   E.  I40), 

109  S.  C.  868. 
See  Partnership.    Kyker  v.  Smith 

(96  S.  E.  256),  109  S.  C.  469. 

DIRECTION  AS  TO  COSTS- 
SURPLUSAGE. 

See  Execution.   Brezeale  v.  Roach 
et  al.  (95  S.  E.  127),  109  S.  C.  11. 


DISBURSEMENT  OF  WARD'S 

FUNDS. 
See   Guardian  and   Ward.    Smith, 

Probate  Judge,  v.  Moore  et  al. 

(95  S.  E.  351),  109  S.  C.  196. 

DISCHARGING  SURFACE 
WATERS— LIABILITY. 

See  Waters  and  Watercourses. 
Kirkland  Distributing  Co.  v.  S. 
A.  L.  Ry.  Co.  (96  S.  E.  122),  109 
S.  C.  381. 

DISCRETION  OF  COURT. 
See  Appeal  and  Error.    Roach  v. 

WUliams  (95  S.  E.  120),  109  S. 

C.  29. 
See  Trial.   Boozer  v.  Evans  (96  S. 

E.  126),  109  S.  C.  874. 
See   Appeal  and  Error.    Seyle  v. 

Charleston  Terminal  Co.   (95  S. 

E.  178),  109  S.  C.  99. 
See  Specific  Performance.   Anthony 

V.  Eve  (95  S.  E.  513),  109  S.  C. 

266. 
See    Appeal    and    Error.    Sauls- 
Baker  Co.  V.  A.  C.  L.  Ry.  Co. 

(96  S.  E.  118),  109  S.   C.  286; 

Fayssoua'  v.  Seaboard  Air  Line 

Ry.  Co.  (96  S.  E.  150),  109  S.  C. 

862. 
See  Specific  Performance.    Bull  v. 

Fallaw  et  al.  (96  S.  E.  147),  109 

S.  C.  840. 

DISMISSAL. 
See    Appeal    and    Error.    Reedy 
River  Power  Co.  v.  City  of  Lau- 
rens (96  S.  E.  116),  109  S.  C.210. 

DISMISSAL  OF  APPEAL. 
See  Criminal  Taw.    State  v.  Dan- 
haver   (96  S.  E.  93),  109  S.  C. 
406. 

DOCKETING  CASE. 
See  Trial.    State  v.  Gibbes  (95  S. 
E.  346),  109  S.  C.  136. 

DUTIES  AND  PROVINCE  OF 

JURIES. 
See  Criminal  Law.   State  v.  Fere- 
bee  (95  S.  E.  133),  109  S.  C.  117. 

DUTY  OF  COURTS  TO  DE- 
CLARE THE  LAW. 

See  Courts.  Collins-Plass  Thayer 
Co.  V.  Hewlett  (95  S.  E.  510), 
109  S.  C.  246. 
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DUTY  OF  GUARDIAN. 

See  Guardian  and  Ward.  Smith, 
Probate  Judge,  v,  Moore  et  al. 
{96  8.  E.  SSI),  109  S.  C.  196. 

DUTY  OF  INSPECTION. 

See  Master  and  Servant.  (96  S.  E. 
SOS),  109  S.  C.  471. 

DUTY  TO  EXHIBIT  WAR- 
RANT. 

See  Arrest.  Hodge  v.  Piedmont  4 
Northern  Ry.  Co.  (9S  S.  E.  1S8), 
109  S.  C.  62. 

EASEMENTS. 

1.  Where  deed  by  corporation  of 
railroad  easement  was  signed  "G. 
S.  C,  Pres.  M.  I.  Co.,"  assuming 
its  recordation  did  not  give  con- 
structive notice  to  subsequent 
purchasers  of  the  land  from 
the  corporation,  such  purchasers 
could  not  be  treated  as  purchas- 
ers without  notice,  where  they 
laid  off  their  lots  up  to  the  line  of 
the  railroad's  right  of  way.  At- 
lanta I"  Charlotte  Air  Line  Ry. 
Co.  V.  Limestone  Olobe  Land 
Co.  et  al.  (96  S.  E.  188),  109  S. 
C.  444. 

EFFECT  OF  REVERSAL  AS 
TO  JOINT  DEFENDANT. 

See  Appeal  and  Error.  Sparks  v. 
Atlantic  Coast  Line  Ry.  Co,  (96 
S.  E.  S44),  109  S.  C.  145. 

ELEMENTS  OF  OFFENSE. 

See  Intoxicating  Liquors.  State  v. 
Bradley  (96  S.  E.  im,  109  S. 
C.  41. 

ELEVATOR. 

See  Master  and  Servant.  Glasgow 
V.  Pacific  Mills  (96  S.  E.  1S7), 
109  S.  C.  885. 

ENTRY  BY  CLERK. 


EQUITY. 
See  Evidence.    Brezeale   et  aL  v. 
Roach  (96  S.  E.  127),  109  S.  C. 
11. 

ERROR  FAVORABLE  TO  AP- 
PELLANTS. 
See  Appeal  and  Error.    Loveland 

et  al.  V.  Collins  (96  S.  E.  124), 

109  S.  t.  294. 

ESTATE  CREATED. 
See  Deeds.  Branyan  v.  Tribhle  (95 
S.  E.  1S7),  109  S.  C.  58. 

ESTOPPEL. 

1.  ,The  shipper  of  an  animal  was 
not  estopped,  by  signing  a  re- 
ceipt, from  showing  that  the  ani- 
mcd  was  severely  injured,  and 
not,  as  he  first  thought,  only 
slightly  injured,  as  he  had  a  rea- 
sonable time  after  he  received 
the  animal  to  ascertain  the  ex- 
tent of  the  injury  and  his  dam- 
age, if  any.  Ferehee  v.  Atlantic 
Coast  Line  R.  Co.  (96  S.  E.  S49), 
109  S.  C.  105. 

2.  If  the  manufacturer  of  roofing 
assured  a  contractor  that  rafters 
in  a  new' building  were  sufficient 
to  carry  the  load  of  the  roofing, 
doing  so  to  get  the  contract  to 
supply  roofing,  in  the  owner's 
action  against  it  on  its  guaranty 
of  its  roofing,  it  cannot  be  heard 
to  say  that  the  rafters  were 
not  sufficient.  Daly  v.  CementUe 
Roofing  Company  (96  S.  E.  SSS), 
109  S.  C.  158. 

8.  A  lessee  of  a  furnished  house, 
without  notice  of  an  unrecorded 
conditional  stile  to  the  lessor  of 
articles  therein,  is  not  estopped 
to  claim  right  of  possession 
thereof  against  the  seller,  merely 
because  acknowledging  his  title; 
only  an  assumption  by  him,  on 
a  consideration,  of  the  lessor's 
obligation  to  pay  for  them  and 
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ESTOPPEL  TO  MAKE 
DEFENSE. 

See  Mortgages,  KrentzHn  v.  Bar- 
ron et  al.  (96  8,  E.  215),  109  S. 
C.  208. 

EVIDENCE. 

1.  Testimony  of  grantor  that  he 
always  considered  a  certain  line 
as  a  boundary,  and  had  so  told  a 
surveyor  employed  by  him,  was 
merely  expression  of  an  opinion. 
Ibid, 

2.  In  boundary  dispute,  where  the 
issue  was  whether  former  de- 
ceased owner  of  two  tracts  of 
land  intended  to  change  the 
boundary  when  he  changed  the 
bed  of  a  creek,  statements  of 
such  owner  at  the  time  were  ad- 
missible.   Ibid. 

8.  To  recover  price  of  carload  of 
hogs  sold,  it  was  not  necessary 
for  plaintiff  to  introduce  memo- 
randum of  sale  in  evidence,  so 
that  variance  between  memoran- 
dum and  plaintiff's  testimony 
was  immaterial.  Kyker  v.  Smith 
(96  S,  E.  266),  109  S.  C.  469. 

4.  In  a  conductor's  action  for  in- 
juries against  his  railroad,  the 
case  not  showing  to  whom  a  rule 
of  the  railroad  applied,  parol 
evidence,  necessary  for  the  pur- 
pose, was  properly  admitted  to 
show  to  whom  the  rule  did  ap- 
ply. Scott  V.  Atlantic  Coast  line 
Ry,  Co,  (96  S,  E.  305),  109  S.  C. 
471. 

5.  The  true  date  of  a  written  con- 
tract may  be  shown  by  paroi; 
the  date  being  no  part  of  the  in- 
strument. Roach  V.  Williams  et 
al,  (95  8.  E,  120),  109  S.  C.  29. 

6.  A  contract  in  writing  for  the 
sale  of  land,  consisting  of  an  or- 
der for  $1  as  part  payment  and 
a  receipt  therefor,  as  such,  stat- 
ing btilance  of  consideration  and 
date  due,  speaks  for  itself  and 
cannot  be  varied  by  parol  evi- 
dence.   Ibid, 

7.  In  an  action  against  an  architect 
for  failure  to  properly  inspect 
and  to  condemn  defective  con- 
struction in  a  house  erected 
under  his  supervision,  where  it 
appeared  that  after  a  large  piece 
of  plastering  fell,  other  portions 


were  deemed  unsafe  and  were 
taken  down,  it  was  not  error  to 
admit  a  part  of  the  plastering, 
though  the  witness  could  not  tes- 
tify whether  it  was  a  part  of 
the  plastering  that  fell  or  a  part 
that  was  taken  down  as  unsafe. 
Avent  V.  Proffltt  (95  S,  E,  4S4), 
109  S.  C.  48. 

8.  A  receipt  given  when  an  animal 
was  received,  being  only  'prima 
facie  evidence  as  to  the  condi- 
tion of  the  animal,  either  party 
might  afterwards  show  a  differ- 
ent condition  at  the  time  of  ship- 
ment. Ferebee  v,  Atlantic  Coast 
Line  R.  Co,  (95  S.  E,  349),  109 
S.  C.  105. 

9.  In  an  action  against  the  makers 
of  a  note,  where  the  written  evi- 
dence is  susceptible  of  more  than 
one  inference,  parol  evidence  is 
admissible  to  show  whether  the 
parties  intended  the  makers 
should  be  personally  bound 
thereby  or  merely  signed  as 
agents  of  a  corporation  to  which 
the  payee  delivered  the  consid- 
eration. Lummus  Cotton  Oin  Co, 
V,  Cave  et  al,  (96  S.  E,  94),  109 
S.  C.  218. 

10.  In  an  action  for  breach  by  em- 
ployer of  a  contract  of  hiring, 
the  employer's  telegram  to  em- 
ployee, as  received  by  the  latter, 
was  admissible  as  the  original 
best  evidence  of  the  contract. 
Bray  v.  Kress  ^  Mays  (96  8.  E. 
135),  109  S.  C.  365. 

11.  Field  notes  in  the  handwriting 
of  a  deceased  surveyor,  the  plat 
having  been  lost,  and  a  notation 
that  the  survey  was  made  "at  the 
request  of  testator,  were  admis- 
sible as  declarations  of  a  disin- 
terested person  as  to  testator's 
intent  to  change  the  boundary 
between  two  parcels  of  land. 
Ivester  v.  Fowler  (96  8,  E,  154), 
109  S.  C.  424. 

12.  Testimony  of  grantor  that  he 
always  considered  a  certain  line 
as  a  boundary,  and  had  so  told  a 
surveyor  employed  by  him,  was 
merely  an  expression  of  opinion. 
Ibid, 

13.  In  boundary  dispute,  where  the 
issue  was  whether  former  de- 
ceased owner  of  two  tracts  of 
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land  intended  to  change  the 
boundary  when  he  changed  the 
bed  of  a  creek,  statements  of 
such  owner  at  the  time  were  ad- 
missible.   Ibid. 

See  Carriers,  Tidwell  v,  Columbia 
Ry.,  Qa$  and  Electric  Co.  (96 
S.  E.  109)  y  109  S.  C.  84. 

See  Trial.  Seyle  v.  Charleston  Ter- 
minal Co.  (95  S.  E.  178)  y  109  S. 
C.  99. 

See  Criminal  Law.  State  v.  Hewitt 
(95  S.  E.  4S8),  109  S.  C.  87; 
State  V.  Kennedy  (95  8.  E.  350), 
109  S.  C.  141. 

See  Homicide.  State  v.  Kennedy 
(95  8.  E.  350),  109  S.  C.  141. 

See  Partition.  Walker  v.  Hender- 
son (95  8.  E.  337),  109  S.  C.  160. 

See  Appeal  and  Error.  Walker  v. 
Henderson  (95  S.  E.  337),  109  S. 
C.  160. 

See  Trial.   Ibid. 

See  Partition.   Ibid. 

See  Specific  Performance.  Moseley 
et  al.  V.  Smith  et  al.  (95  8.  E. 
503),  109  S.  C.  170. 

EVIDENCE— SUFFICIENCY. 

See  Fraudulent  Conveyances.  Mills 
V.  Sumter  Ijumber  Co.  (95  8.  E. 
355),  109  S.  C.  276. 

EXAMINATION  OF  JUDG- 
MENT DEBTOR. 
See   Execution.    Robinson   v.   Mc- 
Master  (95  8.  E.  110),  109  S.  C. 
20. 

EXCEPTIONS. 

1.  Exceptions  raising  questions  of 
fact  on  an  appeal  in  a  law  case 
overruled. 

2.  An  exception  "that  there  is  no 
competent  testimony  tending  to 
establish  agency"  overruled,  there 
being  sufficient  evidence  to  sup- 
port the  judgment  appealed 
from. 


modified  where  the  sale  is  had 
pursuant  to  order  of  a  Court  of 
equity.  Brezeale  et  al.  v.  Roach 
(95  8.  E.  127),  109  S.  C.  11. 

2.  When  purchasers  of  land  at  exe- 
cution sale  bought  the  title  in- 
cumbered by  a  mortgage  and  a 
lien,  they  could  not  apply  the 
purchase  price  to  remove  the 
mortgage  incumbrance,  since  the 
rule  that,  after  a  purchaser  at 
execution  sale  has  bid  off  the 
property,  it  is  too  late  for  him 
to  question  the  title  applies  to 
incumbrances  on  the  title  as  well 
as  insufficient  title.    Ibid. 

8.  On  rule  to  show  cause  why  they 
should  not  comply  with  their  bid, 
issued  at  the  instance  of  a  judg- 
ment creditor  against  purchasers 
of  the  judgment  debtor's  land 
at  execution  sale,  the  Circuit 
Court's  direction  that  the  pur- 
chasers pay  the  costs  of  the  pro- 
ceeding was  surplusage ;  they  fol- 
lowing the  execution  sale  and  the 
event  of  the  rule  to  show  cause, 
which  was  favorable  to  the  judg- 
ment creditor.    Ibid. 

4.  Under  Code  Civ.  Proc.  1912,  sec. 
851,  as  to  examination  of  judg- 
ment debtor  after  execution,  the 
judgment  creditor  may  have  the 
examination  after  return  nulla 
bona  as  a  matter  of  right  and 
without  affidavit  showing  that  the 
debtor  has  property  which  he  un- 
justly refuses  to  apply  to  the 
satisfaction  of  the  debt,  though 
such  affidavit  is  prerequisite  to 
examination  before  such  return. 
Robinson  et  al.  v.  McMaster  (95 
8.  E.  110),  109  S.  C.  20. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  An  executor  can  neither  pre- 
serve nor  impair  homestead 
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EXTENSION  OF  TIME  FOR 
REMOVAL. 
See  Logs  and  Logging.   O'Neill  v. 
Cooper  River  Corporation  et  aU 
(9S  8.  E,  124),  109  S.  C.  85. 

FAILURE  TO  DEMUR  OR 
ANSWER. 

See  Parties,  Williams  r.  Working 
Benevolent  State  Orand  Lodge 
of  S,  O.  (95  S.  E,  617),  109  S.  C. 
288. 

FAILURE  TO  PAY  CLAIM. 

See  Limitation  of  Actions,  Sauls- 
Baker  Co,  V,  A.  C,  L.  Ry,  Co. 
(96  S,  E.  118),  109  S.  C.  286. 

FAIRNESS  AND  REASON- 
ABLENESS. 

See  Specific  Performance.  Anthong 
V,  Eve,  (95  8,  E.  513),  109  S.  C. 
255. 

FALSE  IMPRISONMENT. 
1.  Defendant  railroad  held  liable 
'  where  its  conductor  aided  a  spe- 
cial constable  in  arresting  plain- 
tiff passenger  without  esdhibiting 
the  warrant  as  demanded  by  the 
passenger,  who  was  unaware  of 
the  constable's  authority.  Hodge 
V,  Piedmont  ^  N,  R.  Co,  (95  S, 
E.  138),  109  S.  C.  62. 

FEDERAL  EMPLOYERS'  LIA- 
BILITY ACT. 
See  Commerce.    Cook  v.  Southern 

Ry,  Co,  (96  S,  E.  I48),  109  S.  C. 

877. 
See  Master  and  Servant.    Scott  v. 

A.C,  L,  Ry.  Co.  (96  S.  E.  305), 

109  S.  C.  472. 

FINDING  OF  FACT. 
See  Appeal  and  Error.    Loveland 
et  al.  V,  Collins  (96  S.  E.  124) y 
109  S.  C.  294. 

FIRE  POLICIES. 
See  Insurance.   Security  Loan  and 
Investment  Co.  v.  Etheredge  (95 
S.  E.  109),  109  S.  C.  82. 

FORCING  DRIVER  OF  AUTO- 
MOBILE INTO  DANGER. 
See   Malicious   Mischief,    State  v. 

Ahney  (95  S.  E.  179),  109  S.  C. 

102. 


FORECLOSURE. 
See  Trial.    KrentzUn  v.  Barron  et 
al.  (96  S,  E.  115),  109  S.  C.  208. 

FORM  OF  INSTRUMENT. 

See  Fraudulent  Conveyances.  Mills 
V.  Sumter  Lumber  Co,  (95  S,  E, 
355),  109  S.  C.  276. 

FORM  OF  WRITING. 

See  Fraudulent  Conveyances.  MUls 
V.  Sumter  Lumber  Co,  (95  S.  E. 
355),  109  S.  C.  276. 

FRATERNAL  INSURANCE. 
See  Insurance.    Williams  v.  Work- 
ing    Benevolent     State     Orand 
lodge  of  S.  C.   (95  S.  E.  517), 
109  S.  C.  288. 

FRAUDULENT  CONVEY- 
ANCES. 

1.  Though  two  writings  be  framed 
in  identical  words,  one  may  be 
an  assignment  with  a  prefer- 
ance,  and  the  other  a  bona  fide 
mortgage  depending  upon  the 
question  of  intent.  Mills  v.  Sum- 
ter Lumber  Co,  (95  S.  E,  355), 
109  S.  C.  276. 

2.  To  prevent  a  transaction  on  its 
face  being  declared  void  as  a 
preferential  assignment,  it  is  im- 
material that  the  conveyance  was 
made  mediately  to  the  trustees 
instead  of  directly  to  the  bene- 
ficiary.   Ibid. 

8.  The  mere  fact  that  the  grantee 
in  an  instrument  conveying  land 
to  secure  a  debt  stated  that  he 
was  the  owner  of  the  property 
did  not  make  the  conveyance 
void,  as  a  preferential  assign- 
ment since  such  statement  was 
merely  his  conclusion.    Ibid. 

4.  Evidence  held  to  show  that  an 
instrument  in  form  a  deed  was 
in  fact  made  to  secure  a  debt, 
and  intended  as  a  mortgage,  and 
not  a  preferential  assignment. 
Ibid. 

GOOD  CHARACTER. 

See  Criminal  Law.  State  v.  Hewitt 
(95  S.  E.  438),  109  S.  C.  87. 

GRAVAMEN  OF  OFFENSE. 

See  Homicide.  State  v.  Kennedy 
(95  S.  E.  350),  109  S.  C.  141. 
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GROUNDS  FOR  GRANTING 
NEW  TRIAL. 

See  Appeal  and  Error.    Fayssoux 
■     V.  S.  A,  L.  Ry.  Co.    (95  8.  E. 
150),  109  S.  C.  362. 

GUARANTY. 

See  Sales.  Loveland  et  al.  v.  Col- 
lins (96  8.  E.  12 f),  109  S.  C.  294. 

GUARDIAN  AND  WARD. 

1.  Under  Code  Civ.  Proc.  1912,  sec. 
162,  providing  tliat  a  trustee  of 
an  express  trust  may  sue  with- 
out joining  with  him  the  person 
for  whose  benefit  the  action  is 
prosecuted,  a  Judge  of  probate 
may  sue  on  a  guardian's  bond 
without  joining  the  wards  as  par- 
ties. Smith,  Probate  Judge,  v. 
Moore  et  al  (95  8.  E.  351),  109 
S.  C.  196. 

2.  A  guardian  is  liable  for  interest 
on  money  received  before  the 
end  of  the  calendar  year,  where 
he  converts  the  money,  or  inter- 
est is  earned  from  others  during 
such  time.    Ibid. 

3.  Where  guardian  has  been  dis- 
charged, and  is  sued  on  his  bond 
by  the  Judge  of  probate,  he  can- 
not deduct  commissions  from  a 
judgment  in  favor  of  the  Judge, 
under  Civ.  Code  1912,  sec.  8668, 
allowing  commissions  for  money 
paid  away  in  credits,  debits,  leg- 
acies, or  otherwise  during  the 
course  and  continuance  of  their 
managements.    Ibid. 

4.  Where  an  executor  is  appointed 
l^ardian  of  children,  and  takes 
*over  insurance  money,  the  money 
of  the  wards  must  be  held  sepa- 
rate from  deceased's  estate,  and 
if  any  of  it  is  applied  on  debts 
of  the  estate  the  guardian  and 
his  bondsmen  are  liable.    Ibid, 

6.  A  guardian  who  is  also  executor 
of  an  estate  must  reserve  his 
^vard's  homestead  right  in  per- 
sonalty, and  cannot  apply  it  on 


money  received  and  misappro- 
priated before  the  execution  of 
the  bond.  Ibid. 
8.  Where  a  probate  Judge  requires 
a  guardian  to  furnish  additional 
sureties  for  the  purpose  of  add- 
ing to  the  security,  but  not  to 
affect  the  existing  sureties,  the 
first  sureties  are  primarily  liable 
for  misappropriations  prior  to 
the  signing  of  the  new  sureties, 
but  all  are  ultimately  liable.  Ibid. 

HARMLESS  ERROR. 

See  Criminal  I  aw.  State  v.  Hewitt 
(95  S.  E.  438),  109  S.  C.  87;  State 
V.  Abney  (95  8.  E.  179),  109  S. 
C.  102. 

See  Appeal  and  Error.  ColUns- 
Plass  Thayer  Co.  v.  Hewlett  (95 
8.  E.  510),  109  S.  C.  246;  Love- 
land  et  al.  V.  Collins  (96  8.  E. 
124),  109  S.  C.  294. 

HEARSAY  EVIDENCE. 

See  Criminal  Law.  State  v.  Ken- 
nedy (95  8.  E.  350),  109  S.  d 
141. 

HEIRS  OF  HER  BODY. 
See    Deeds.    Branyon    v.    TribbU 
(95  8.  E.  137),  109  S.  C.  68. 

HEIRS  OF  HIS  BODY. 

See   Wills.    Lawrence  vs.  Burnett 

(96  8.  E.  144),  109  S.  C.  414. 

HIGHWAYS. 
1.  In  action  for  injuries  from  col- 
lision between  motorcvycle  and 
automobile,  plaintiff  cannot  re- 
cover, when  his  wilfulness  con- 
tributed, as  a  proximate  cause* 
to  his  own  injury,  even  though 
defendant  was  wilful,  since  if  tilie 
parties  were  equally,  in  the  same 
class,  to  blame  in  producing  the 
injury  neither  can  recover.  8pU- 
lers  V.  Gnffin  (95  8.  E.  133),  109 
S.  C.  78. 

Ur\XifT?C»T«T?  A.  T\ 
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See  Executors  and  Administrators. 
Smith,  Probate  Judge,  v.  Moore 
et  al.  (96  8.  E.  S51),  109  S.  C. 
196. 

HOMESTEAD  RIGHTS  OF 

WARD. 

See   Guardian   and    Ward.   Smith, 

Probate  Judge,  v.  Moore  et  al. 

(96  S.  E.  S51),  109  S.  C  196. 

HOMICIDE. 

1.  Where  the  record  shows  the  jury 
returned  a  verdict  "Guilty  of 
manslaughter,**  there  is  no  un- 
certainty; the  jury  intending  to 
find  accused  guilty  of  manslaugh- 
ter. State  V.  Waring  (95  S.  E. 
14S),  109  S.  C.  52. 

2.  Where  one  who  had  escaped  from 
jail,  where  he  was  incarcerated 
on  a  charge  of  breaking  into  a 
dwelling  house  in  the  nighttime, 
shot  and  killed  a  police  officer 
when  the  latter  stepped  into 
the  room  where  he  was  hiding 
through  the  window  to  arrest 
him,  Uie  circumstances  were  suf- 
ficient to  warrant  conviction  of 
murder.  State  v.  Kennedy  (95 
S.  E.  S50),  109  S.  C.  141. 

8.  There  can  be  no  accessory  before 
the  fact  to  the  offense  of  man- 
slaughter. 

4.  In  a  prosecution  for  being  acces- 
sory before  the  fact  to  murder 
of  a  police  officer  testimony  that 
the  murderer  told  the  sheriff  that 
defendant  told  him  not  to  go 
back  to  jail,  from  which  he  had 
escaped,  but  to  kill  the  first 
damned  policeman  that  came  to- 
ward him,  was  not  incompetent 
to  prove  the  charge  of  accessory, 
in  that  it  did  not  tend  to  prove 
that  defendant  advised  the  mur- 
derer to  kill  the  particular  offi- 
cer by  name  or  other  designa- 
tion.  Ibid. 

6.  The  gravamen  of  the  offense  of 
being  accessory  before  the  fact 
to  murder  of  a  police  officer  con- 
sisted in  advising  the  murderer 
to  kill  any  person  who  might 
lawfully  attempt  to  arrest  him. 
Ibid. 


law  by  carrying  concealed  about 
his  person  a  pistol,  which  in  the 
hands  of  another  was  accidenttil- 
ly  discharged  and  killed  de- 
ceased, could  not  be  considered 
by  the  jury  in  determining  de- 
fendants guilt  State  V.Hopkins 
(96  S.  E.  128),  109  S.  C.  271. 

7.  In  a  prosecution  for  murder  or 
manslaughter,  whether  defend- 
ant was  criminally  careless  in 
failing  to  ascertain  whether  his 
pistol  was  loaded  before  handing 
it  over  for  examination  to  an- 
other, in  whose  hands  it  was  dis- 
charged, killing  deceased,  held 
for  the  jury  under  the  evidence. 
Ibid. 

8.  In  a  prosecution  for  assault  with 
intent  to  kill,  the  instruction,  on 
self-defense,  that  "If  you  are  not 
on  your  own  premises  and  are 
assaulted  ♦  ♦  ♦  you  must  run, 
if  by  running  you  will  not  prob- 
ably increase  your  danger;"  that 
"when  a  man  is  on  his  own  prem- 
ises, he  does  not  have  to  flee," 
but  *^ay  stand  his  ground,"  and 
that  if  defendants  were  on  their 
own  land,  they  did  not  have  to 
run,  was  misleading,  since  the 
words  "retreat"  and  "retreating" 
were  those  proper  to  be  em- 
ployed, not  meaning  the  same  as 
"run"  and  "running."  State  v. 
Jordan  (96  S.  E.  22) ,  109  S.  C. 
409. 

ILLEGAL  DELIVERY. 

See  Intoxicating  Liquors.  State  v. 
Hewitt  (95  S.  E.  438),  109  S.  C. 
87. 

IMPEACHMENT  OF  WIT- 
NESSES. 

See  Witnesses.  Walker  v.  Hender- 
son (95  S.  E.  337),  109  S.  C.  160. 

IMPLICATION. 
See  Wills.   Lawrence  et  al.  v.  Bur- 
nett et  al.  (96  S.  E.  144)*  109  S. 
C.  416. 
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IMPROVEMENTS  BY  TEN- 
ANT. 

See  Partition.  Tedder  et  cU.  v. 
Tedder  et  al  (96  8.  E,  157),  109 
S.  C.  467. 

INCONSISTENCY  IN  VER- 
DICT. 

See  Criminal  Law.  State  v.  Abney 
(95  S.  E.  179),  109  S.  C.  102. 

INCONSISTENT  CLAUSES. 
See  Wills.  Kirkland  et  al.  v.  Mose- 
ley  et  al.  (96  S.  E.  608),  109  S. 
C.  477. 

INDORSEMENT  OF  BILLS 
AND  NOTES  BEFORE  DE- 
LIVERY—NATURE OF  LIA- 
BILITY. 

See  Bills  and  Notes.  Shull  v.  Glad- 
den (95  8.  E.  521),  109  S.  C.  219. 

INDORSER'S  LIABILITY. 

See  Bills  and  Notes.  First  National 
Bank  of  HartsvUle  v.  Wood  (95 
8.  E.  140),  109  S.  C.  70. 

INFERENCE  OF  EVIDENCE. 

See  Trial.  Ruff  v.  Columbia  By., 
Qas  and  Electric  Co.  (96  8.  E. 
183),  109  S.  C.  812. 

INJUNCTIONS. 
1.  Where  Court  is  asked  to  con- 
tinue ex  parte  restraining  order, 
its  inquiry  into  facts  of  case  is  suf- 
ficient, it  enables  him  to  pass 
upon  necessity  for  such  order, 
and  need  not  be  sufficient  for 
purposes  of  deciding  merits  of 
case.  Jackson  v.  South  Carolina 
Colored  State  Fair  Association 
(96  8.  E.  110),  109  S.  C.  283. 

INJURIES  IN  COLLISION. 

See  Street  Railroads.  Clyde  v. 
Southern  Utilities  Co.  et  al.; 
Powell  V.  Southern  Utilities  Co. 
ft  aJ.  (96  8.  E.  116),  109  S.  C. 
290. 


INJURIES  TO  PASSENGERS. 

See  Carriers.  Tidwell  v.  Columbia 
Ry.,  Gas  and  Electric  Co.  (95  S. 
E.  109),  109  S.  C.  84. 

INJURIES  TO  SERVANTS. 
See  Master  and  Servant.  Carter  v. 
Atlantic  Coast  Line  Ry.  Co.  (95 
8.  E.  $57),  109  S.  C.  119;  Glas- 
gow V.  Pacific  MiUs  (96  8.  E. 
137),  109  S.  C.  886;  Squire  v. 
Southern  Ry.  Co.  (96  8.  E.  152), 
109  S.  C.  400;  Linder  v.  8.  A.  L. 
Ry.  Co.  (96  8.  E.  191),  109  S.  C. 
438;  Scott  v.  A.  C.  L.  Ry.  Co. 
(96  8.  E.  305),  109  S.  C.  471. 

INJURIES  TO  TENANT. 
See   Landlord   and    Tenant.    Par- 
nell  V.  Saxe  Gotha  MUls   (96  8. 
E.  187),  109  S.  C.  369. 

INJURY  TO  ANIMALS. 

See  Estoppel.  Ferebee  v.  A.  C.  L. 
Ry.  Co.  (95  8.  E.  349),  109  S.  C. 
105. 

INSTRUCTIONS. 

See  Contracts.  Avent  v.  Proffltt 
(95  8.  E.  434)^  109  S.  C.  48. 

See  Criminal  Law.  State  v.  Fere- 
bee (95  8.  E.  133),  109  S.  C.  117; 
State  V.  Nelson  (96  8.  E.  127), 
109  S.  C.  274. 

See  Contracts.  Collins-Plass  Thayer 
Co.  V.  Hewlett  (95  8.  E.  510), 
109  S.  C.  246. 

See   Appeal   and   Error.    Collins- 
Plass  Thayer  Co.  v.  Hewlett  (95  . 
8.  E.  510),  109  S.  C.  246. 

See  Trial.  Loveland  et  al.  v.  Col- 
lins (96  8.  E.  124),  109  S.  C.  294. 

See  Negligence.  Scott  v.  A.  C.  L. 
Ry.  Co.  (96  8.  E.  305),  109  S.  C. 
471. 

INSTRUCTIONS  CONSTRUED 

AS  A  WHOLE. 
See  Trial.    Brown  v.  Piedmont  Mfg. 
Co.  (96  8.  E.  138),  109  S.  C.  843. 

INSURANCE. 
1.  In  an   action  for  the  premium 
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ventory,  for  it  is  a  well-recogniased 
principle  of  law  that  no  one  can 
be  heard  to  plead  his  own  wrong, 
and  so  a  party  to  a  contract  can- 
not be  relieved  from  performing 
one  provision,  because  he  himself 
has  broken  another.  Security 
Loan  ^  Investment  Co.  v,  Eth- 
eredge  (96  S,  E,  109),  109  S. 
C.  82. 

2.  Notes  given  as  part  of  contract 
of  insurance  made  by  a  nonresi- 
dent and  unlicensed  agent  of  a 
foreign  corporate  insurer  will  not 
support  recovery,  since  the  con- 
tract is  illegal  and  not  enforce- 
able. Ballentine  v.  Covington  (96 
8,  E.  9g),  109  S.  C.  217. 

3.  In  an  action  against  a  fraternal 
order  by  one  beneficiary  of  a 
member  thereof,  testimony  of  the 
order's  custom  as  to  the  payment 
of  death  benefits  was  properly 
excluded  as  irrelevant;  the  by- 
law of  the  order  fixing  the  bene- 
ficiary's identity  and  limiting  her 
right,  and  both  parties  being 
bound  by  it.  Williams  v.  Work- 
ing Benevolent  State  Orand 
Lodge  of  S.  C.  (95  S,  E,  517), 
109  S.  C.  288. 

4.  The  custom  of  a  fraternal  order 
as  to  the  payment  of  death  bene- 
fits, contrary  to  the  contract  be- 
tween itself  and  a  member,  em- 
bodied in  a  by-law,  would  be  no 
defense  to  a  subsequent  claim 
made  against  the  order  by  an- 
other admitted  beneficiary.    Ibid, 

'  '   mi;  nil 

INSURANCE  BENEFICI- 
ARIES. 

See  Parties.  Williams  v.  Working 
Benevolent  State  Orand  Lodge 
of  8.  C.  (95  8.  E.  517),  109  S.  C. 
288. 

INTENT. 

See  Fraudulent  Conveyances.  Mills 
V.  Sumter  Lumber  Co.  (95  S.  E. 
355),  109  S.  C.  276. 

INTEREST  DUE  FROM  GUAR- 
DIAN ON  WARD'S  MONEY. 

See  Guardian  and  W\ard.  Smith, 
Probate  Judge,  v.  Moore  (95  S. 
E.  851),  109  S.  C.  196. 


INTERMEDIATE  COURTS. 

See  Appeal  and  Error.  Smith  v. 
Southern  Ry.  Co.  (95  S.  E.  839), 
109  S.  C.  162. 

INTERSTATE  COMMERCE. 

See  Com^merce.  Fayssoux  v.  S.  A. 
L.  Ry.  Co.  (96  S.  E.  150),  109 
S.  C.  862;  Van  Lindley  Nursery 
Co.  V.  Southern  Ry.  Co.  (96  8.  E. 
221),  109  S.  C.  488. 

See  Master  and  Servant.  Squire  v. 
Southern  Ry.  Co.  (96  S.  E.  152), 
109  S.  C.  400. 

INTERSTATE  SHIPMENT. 
See  Carriers.     Van  Lindley  Nur- 
sery Co.  V.  Southern  Ry.  Co.  (96 
S.  E.  221),  109  S.  C.  448. 

INTOXICATING  LIQUORS. 

1.  Act  February  24,  1917  (80  Stot. 
69),  prohibiting  the  delivery  of 
more  than  one  quart  of  liquor  to 
one  person  in  one  month  did  not 
repeal  act  February  20,  1916  (29 
Stat.  140),  prohibiting  the  deliv- 
ery of  more  than  one  gallon  of 
liquor  to  one  person  in  one 
month,  but  continued  the  offense 
defined  by  the  earlier  act.  State 
V.  Hewitt  (95  S.  E.  438),  109  S. 
C.  87. 

2.  Where  accused  was  charged  with 
a  violation  of  act  February  24, 
1917  (80  Stat.  69),  prohibiting 
the  delivery  of  more  than  one 
quart  of  liquor  to  one  person  in 
one  month,  and  of  violating  act 
February  20,  1916  (29  Stat.  140). 
prohibiting  the  delivery  of  more 
than  one  gallon  of  liquor  in  one 
month  to  one  person,  and  he  was 
sentenced  under  the  earlier  act, 
which  was  more  favorable  to  him, 
he  could  not  complain.    Ibid. 

6.  In  prosecution  for  having  un- 
lawful possession  of  intoxicating 
liquors,  the  agent  of  the  express 
company  could  testify  as  to  the 
dates  on,  and  amounts  in,  which 
accused  received  liquors.  State 
V.  Bradley  (96  S.  E.  241),  109 
S.  C.  411. 

4.  In  such  prosecution,  held  jury 
question  whether  accused  received 
whiskey  by  express  and  used  it 
unlawfully  in  her  restaurant,  or 
whether  it  had  "been  given  her 
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and  was  being  kept  temporarUy 
in  the  restaurant  until  she  coula 
take  it  home.    Ibid. 

5.  Since  act  Feb.  20,  1916,  abso- 
lutely prohibits  keeping  intoxi- 
cating liquors,  a  further  refer- 
ence in  section  5  thereof  to 
liquors  allowed  to  be  imported 
does  not  modify  the  previous  pro- 
hibition, and  it  is  immaterial 
whether  the  liquors  unlawfully 
kept  are  imported.    76 W. 

6.  If  accused  had  liquor  in  her  res- 
taurant, merely  keeping  it  there 
until  she  should  go  home  in  order 
to  give  it  to  her  sick  mother,  she 
was  not  guilty  of  storing  liquor 
under  act  Feb.  20,  1915,  since 
"storing*'  is  the  act  of  laying 
away  against  a  future  time,  and 
involves  the  idea  of  continuity  or 
habit.    Ibid, 

INVADING  PROVINCE  OF 
THE  JURY. 

See  Criminal  Law.  State  v.  Nelson 
(96  S.  E.  127),  109  S.  C.  274. 

INVOLVING  STATE   OFFICE. 

See  Quo  Warranto.  State  v.  Oibbes 
(95  S.  E.  S46),  109  S.  C.  185. 

ISSUES. 
See  Trial    Krentzlin  v.  Barron  et 
al  (96  8.  E.  115)  y  109  S.  C.  208. 
Ivester  v.  Fowler  (96  S.  E.  154), 
109  S.  C.  424. 

JOINT  DEFENDANT. 

See  Judgm&nt  Sparks  v.  Atlantic 
Coast  Lins  Ry.  Co.  (95  S.  E. 
344),  109  S.  C.  145. 

JUDGES. 
1.  After  a  Judge  of  the  Circuit 
Court  had  left  the  Circuit,  he  had 
no  jurisdiction  to  vacate  his  order 
in  an  action,  and  the  proper  way 
for  plaintiffs  to  have  had  an  error 
corrected  was  to  serve  notice  on 
defendants  that  they  would  con- 
sent to  an  order  making  the  cor- 


JUDGMENT. 

1.  In  a  mechanic's  lien  foreclosure 
action,  judgment  of  foreclosure 
of  the  lien  reciting  **that  the  re- 
spondent is  justly  due  to  the 
plaintiffs,  the  sum  of  *  *  *  dol- 
lars," did  not  authorize  the  clerk 
of  Court  to  enter  a  general  judg- 
ment for  a  specified  sum  of 
money  against  the  defendant  in 
personam,  since  there  were  no 
words  expressly  authorizing  the 
entry  of  such  a  judgment,  and  it 
was  necessary  for  the  Court  to 
ascertain  and  determine  the 
amount  due  by  defendant  under 
the  mechanic's  Hen,  and  it  would 
not  have  been  in  accordance  with 
the  terms  of  the  statute  as  to 
foreclosure  of  mechanic's  lien  for 
the  Court  to  decree  that  plaintiff 
was  entitled  to  a  judgment  tn 
personam  against  defendant. 
Smythe  v.  Monash  (95  S.  E.  138), 
109  S.  C.  82. 

2.  Where  the  trial  Court  had  ren- 
dered judgment  for  one  of  the 
tVo  defenaants,  and  against  the 
other  under  the  express  authority 
of  Code  Civ.  Proc.  1912,  sec.  885, 
the  judgment  in  favor  of  such 
defendant  becomes  res  judicata 
on  a  subsequent  triaJ  on  reversal 
of  judgment  of  the  codefendant 
Sparks  v.  Atlantic  Coast  Line  R. 
Co.  (95  S.  E.  344),  109  S.  C.  145. 

8.  In  a  passenger's  action  against 
a  railroad  company  and  one  of 
its  conductors  for  damages  in 
being  thrown  from  the  train,  a 
judgment  in  favor  of  the  con- 
ductor is  binding,  although  the 
judgment  againct  the  company 
was  reversed  on  appeal,  and  it  is 
res  judicata  that  the  conductor 
has  done  no  wrong  for  which  the 
company  would  be  liable  under 
the  doctrine  of  respondeat  su- 
perior.     Ibid. 

4.  In  a  suit  upon  notes,  wherein 
defendants    alleged    that    notes 
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new  trial  made  on  the  fonner 
appeal  was  a  general  order  for  a 
new  trial,  and  reopened  the 
whole  case.  Heyward  WUliamM 
Co,  V.  Zeigler  (96  8.  E.  119),  109 
S.  C.  167. 

JURISDICTION  OF  CIRCUIT 
COURTS  TO  VACATE  OR- 
DER. 

See  Judges.  Tedder  v.  Tedder  {96 
8,  E.  157),  109  S.  C.  451. 

JURY. 

1.  Const,  art  I,  sec.  25,  providing 
that  the  right  of  trial  by  jury  be 
preserved  inviolate,  preserves  the 
right  only  in  those  cases  in  which 
the  parties  were  entitled  to  it 
under  the  law  or  practice  exist- 
ing at  the  adoption  of  the  Con- 
stitution. 8t(Uey  by  Peebles, 
Atty,  Oen.,  r.  Oibbes  (95  8.  E. 
S46),  109  S.  C.  185. 

2.  Under  Const.,  art.  V,  sec.  25, 
providing  that  each  of  the  Jus- 
tices of  the  Supreme  Court  and 
the  Judges  of  the  Circuit  Court 
shall  have  the  same  power  at 
chambers  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto, 
certiorari,  prohibition,  and  inter- 
locutory writs  or  orders  of  in- 
junction as  when  in  open  Court, 
a  jury  trial  of  issues  of  fact  in 
quo  warrcmto  is  not  demanded 
by  either  party  as  of  right, 
though  the  Court  or  Judge  hear- 
ing the  proceeding,  if  he  desires, 
in  his  discretion,  and  for  his  own 
assistance,  may  have  the  benefit  of 
a  verdict  of  a  jury  on  the  issues 
of  fact    Ibid. 

8.  At  the  time  of  the  adoption  of 
its  first  Constitution  by  the  State 
of  South  Carolina,  neither  party 
to  a  proceeding  in  quo  warranto 
had  a  right,  under  existing  law 
or  prevailing  practice,  to  demand 
a  jury  trial  of  issues  of  fact. 

ibm. 

4.  In  an  action  to  recover  posses- 
sion of  land,  it  was  error  for  the 
Court  to  direct  a  verdict  for  de- 
fendants on  the  ground,  among 
others,  of  purchase  for  valuable 
consideration  without  notice,  such 
a  plea  being  equitable  in  its  na- 
ture, and  ttie  action  to  recover 


possession  of  land  being  triable 
by  a  iury,  unless  a  decision  of 
equitable  issues  renders  unnec- 
essary the  trial  of  legal  issues. 
Oliver  r.  McWhirter  (96  8.  E. 
140),  109  S.  C.  858. 

JUSTICE  OF  THE  PEACE. 

1.  On  appeal  from  a  magistrate's 
Court,  which  was  not  duly  prose- 
cuted, an  order  to  strike  off  with 
leave  to  restore  does  not  give 
either  party  an  absolute  right  to 
restore  on  motion,  but  vests  the 
Court  with  discretion  in  the  mat- 
ter of  restoring  the  case.  Smith 
et  aU  V,  Southern  Ry.  Co.  (95 
8.  E.  S39),  109  S.  C.  152. 

2.  One  appealing  from  the  judg- 
ment of  a  magistrate  after  re- 
spondent's attorney  was  elected 
as  Judge  could  not  wait  for  no- 
tice of  employment  of  a  new 
attorney,  but  it  was  his  duty, 
under  Code  Civ.  Proc.  1912,  sec. 
405,  to  prosecute  the  appeal  with 
due  diligence.    Ibid. 

8.  The  mere  fact  that  a  case  had 
been  stricken  from  the  docket 
for  more  than  a  year  before  the 
appellant  observed  such  fact 
shows  that  he  did  not  prosecute 
the  appeal  with  diligence.     Ibid. 

4.  Where  defendant  appealed  from 
a  magistrate's  judgment  in  1914, 
and  the  case  was  stricken  from 
the  docket  in  1917,  and  a  year 
later  he  removed  to  restore  it, 
refusal  of  the  motion  was  proper 
on  the  ground  of  lack  of  dili- 
gence.   Ibid. 

LANDLORD  AND  TENANT. 

1.  A  lease  for  less  than  a  y<»ar  need 
not  be  recorded.  Ruf  v.  Colum- 
bia Ry.,  Gas  4*  Electric  Co.  (96 
8.  E.  IHS),  109  S.  C.  812. 

2.  A  sale  by  a  cropper  of  his  inter- 
est in  the  crops  to  his  landlord 
does  not  constitute  abandonment 
of  such  interest,  but  is  a  valid 
sale  thereof.  Bank  of  Pageland 
t).  Waiis  (96  8.  E.  159),  109  S. 
C.  888. 

8.  Landlord's  breach  of  contract  to 
furnish  materials  wherewith  ten- 
ant was  to  repair  defective 
foundation  of  the  rented  prem- 
ises is  not  a  contract  to  "repair,** 
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and  does  not  render  landlord 
liable  for  an  injury  to  tenant 
resulting  from  the  defective  foun- 
dation; the  breach  not  being  the 
proximate  cause  of  the  injury. 
Parvsll  V,  8axe-Ootha  Mills  {96 
S.  E.  187)  y  109  S.  C.  869. 
4.  If  landlord  agrees  to  repair  de- 
fective foundation  of  rented 
premises  and  fails  to  do  so,  he  is 
liable  for  an  injury  to  tenant 
resulting  from  such  defect.  Ibid. 

LAPSE  OF  TIME. 
See   Partition.    Dantzler  v.   Riley 
{95  8.  E.  lS^)y  109  S.  C.  44. 

LAST  CLEAR  CHANCE   DOC- 
TRINE. 

See  Negligence.    Spillers  v.  Orif- 
fin  {95  a.  E.  133),  109  S.  C.  78. 

LAW  OF  THE  CASE. 
See  Appeal  and  Error.    Brown  v. 
Piedmont   Mfa.    Co.    {96   S.   E. 
138)  y  109  S.  C.  848. 

LEASE. 
See  Landlord  and  Tenant.    Buff  v. 
Columbia  Ry.,  Oas  4"  Electric  Co. 
{96  S.  E.  185)  y  109  S.  C.  812. 

LEGISLATIVE  INTENT. 
See  Limitation  of  Actions,    Sauls- 
Baker  Co.  V.  A.  C.  L.  Ry.  Co. 
{96  S.  E.  118)  y  109  S.  C.  286. 

LIABILITIES  AS  BETWEEN 

SURETIES. 

See  O^uardian  and  Ward.    Smith, 

Probate  Judge,  v.  Moore  et  aL 

{95  S.  E.  351)  y  109  S.  C.  196. 

LIABILITY. 
See  Telephones.    Smith  v.  Western 
Union  Telearaph  Co.   {95  S.  E. 
325)  y  109  S:  C.  124. 

LIABILITY  OF  SURETY. 
See  Guardian  and  WSard,    Smith, 
Probate  Judge,  v.  Moore  {96  S. 
E.  351)  y  109  S.  C.  196. 

LICENSES. 
1.  Const.  1896,  art  VIII,  sec.  6, 
does  not  mve  towns  an  inherent 
right  to  collect  a  license  tax,  such 
being  an  exclusive  power  of  the 
legislature,  but  which  it  may  del- 


egate.    Carroll  v.  Town  of  York 
et  al.  {95  S.  E.  121)y  109  S.  C.  1. 

LICENSE  TO  CUT  TIMBER. 

See  Logs  and  Logging.  Reynolds 
V.  Stockman  {95  S.  E.  3^1),  109 
S.  C.  112. 

LIMITATION  OF  ACTIONS. 

1.  A  shipper's  action  against  the 
railroad,  in  so  far  as  it  seeks  to 
recover  the  penalty  provided  by 
Civ.  Code  1912,  sec.  2678,  for 
failure  to  pay  claim  within  80 
days  after  filing,  is  "an  action 
upon  a  statute"  within  Code  Civ. 
Proc.  1912,  sec.  188,  subd.  2,  pro- 
viding that  an  action  upon  a 
statute  for  a  penalty  must  be 
brought  within  three  years.  Sauts- 
Baker  Co.  v.  Atlantic  Coast  Line 
Ry.  Co.  {96  S.  E.  118),  109  S.  C. 
286. 

2.  There  being  nothing  in  Civ.  Code 
1912,  sec.  2678,  providing  penalty 
for  a  carrier's  failure  to  pay 
claim  for  loss  in  transit  within 
80  days,  directly  prescribing  any 
limitation  at  all,  it  must  be  pre- 
sumed that  the  legislature  in- 
tended that  the  action  for  the 
penalty  must  be  brought  within 
the  time  prescribed  by  Code  Civ. 
Proc.  1912.  sec.  188,  subd.  2,  the 
general  law  on  the  subject,  de- 
spite the  provision  of  section''2678 
that  unless  the  full  amount  of 
the  claim  filed  be  recovered  no 
penalty  shall  be  recovered,  which 
does  not  imply  that  the  penalty 
may  be  sued  for  and  recovered 
as  long  as  the  claim  may  be  sued 
for.     Ibid. 

8.  Where  directors  voted  to  sus- 
pend payments  on  corporate 
stock,  a  cause  of  action  in  favor 
of  the  corporation  did  not  accrue 
for  the  balance  due  until  the 
stockholders  ignored  a  demand 
made  at  a  later  date,  within  the 
period  of  two  years,  and  the 
action  was  not  barred.  Oriee  et 
al.  V.  Anderson  et  al.  {96  S.  E. 
222)  y  109  S.  C.  888. 

4.  Where  installments  on  subscrip- 
tions to  stock  in  amount  of  $1  a 
month  per  share  were  suspended 
by  directors,  and  suspension  rati- 
fied by  stockholders,  and  receiver 
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thereafter  made  demand  for  bal- 
ance unpaid,  which  was  ignored, 
that  a  call  was  made  for  moro 
than  $1  a  month  per  share  would 
not  affect  issue  of  accrual  of 
cause  of  action.    Ibid, 

LIVE  STOCK. 

See  Carriers.    Ferebee  v.  A.  C,  L, 

Ry.  Co.  (95  8.  E.  ,V,0),  109  S.  C. 

105. 

LOCAL  LAWS. 
See  Statutes.    Carroll  v,   Votvn  of 

York  et  al  {96  8.  E.  lgl\,  109 

S.  C.  J. 

LOGS  AND  LOGGlN(;. 

1.  Subsequent  purchasers  of  the 
timber  from  the  grantee  who 
failed  to  examine  the  record  were 
charged  with  constructive  notice 
that  they  would  not  be  able  to 
claim  an  extension  of  the  con- 
tract beyond  the  three  years  men- 
tioned in  the  contract.  O'Neill 
V.  Cooper  River  Corp.  et  ak  {95 
8.  E.  m)^  109  S.  C.  85. 

2.  Where  the  consideration  for  the 
extension  of  the  time  for  removal 
for  the  fourth  year  was  paid  to 
the  mortgagor's  administrator  by 
means  of  a  check  which  he  in- 
dorsed to  the  mortgagee,  the 
mortgagee's  retention  thereof 
gave  those  claiming  under  the 
timber  deed  no  ri^t  to  an  exten- 
sion beyond  the  three  years, 
where  it  was  never  the  mort- 
gagee's intention  to  extend  the 
contract,  even  conceding  that 
they  had  a  right  to  recover  the 
money  paid,  as  the  mortgagee 
was  not  bound  to  return  the 
money  to  the  mortgagor's  estate, 
which  was  indebted  to  him. 
Ibid. 

8.  A  contract  to  allow  another  to 
cut  "all"  timber  on  certain  land 
measuring  six  inches  in  diameter 


MAGISTRATES. 
See  Justices  of  the  Peace.    Smith 
V.  Southern  Ry.  Co.    {95  8.  E. 
339),  109  S.  C.  162 

MALICIOUS  MISCHIEF. 
1.  If  a  reasonably  prudent  man 
would  have  deemed  it  necessary 
to  drive  his  automobile  into  a 
dangerous  place  to  escape  a  still 
more  dangerous  collision  with  the 
driver  of  another  car,  then  the 
driver  of  such  other  car  is  crim- 
inally responsible  for  the  act 
which  he  rendered  necessary. 
State  V.  Abney  {95  8.  E.  179), 
109  S.  C.  102. 

MASTER  AND  SERVANT. 

1.  A  teamster  in  employ  of  cotton 
mills  company,  having  no  duties 
in  company's  ginhouse,  was  not 
entitled  to  recover  from  the  com- 
pany for  injuries  received  there 
while,  as  a  volunteer,  he  was 
assisting  a  fellow-servant,  where 
such  injuries  were  due  to  his  own 
carelessness.  Melton  v.  Cohan- 
net  Mills  {95  8.  E.  135),  109  S. 
C.  67. 

2.  In  an  action  for  personal  in- 
juries under  the  Federal  act  by 
a  station  master,  who  was  as- 
saulted by  a  robber  at  night, 
while  engaged  in  interstate  com- 
merce, the  proximate  cause  of 
the  injury  was  the  act  of  the 
robber,  and  not  defendant  rail- 
way company's  failure  to  main- 
tain sufficient  lights  about  the 
station,  since,  when  the  ne^rli- 
gence  appears  merely  to  have 
brought  about  a  condition  or 
situation  under  which  another 
and  entire  independent  and  suffi- 
cient agency  intervenes  to  cause 
the  injury,  the  latter  is  the  prox- 
imate cause  and  the  former  the 
remote  cause.  Carter  v.  Atlantic 
Coast    Line    Ry.    Co.  (95  8.    E. 
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who  was  endeavoring  to  adjust 
the  machinery,  his  death  was  not 
chargeable  to  his  own  negligence, 
where  the  testimony  tended  to 
fix  the  construction  of  the  ma^ 
chinery  as  the  business  of  the 
mill's  machinist.  Moaer  v.  Fort 
Mill  Mfg.  Co.  (95  8.  E.  SeS),  109 
S.  C.  24. 

4.  In  an  action  against  a  cotton 
mill  for  death  of  its  boss  weaver 
while  attempting  to  adjust  a 
counter  belt,  what  the  boss 
weaver  was  attempting  to  do 
when  he  was  killed,  and  whether 
it  was  dangrerous,  held  for  the 
jury  under  the  evidence.    Ibid, 

5.  On  the  question  of  assumption 
of  risk,  it  was  for  the  jury  to 
determine  whether  the  servant 
acted  as  one  of  ordinary  pru- 
dence should  act  under  similar 
circumstances,  and  it  was  not 
necessary  that  he  should  have 
"full  knowledge"  of  the  danger. 
Brown  v.  Piedmont  Mfg.  Co.  (96 
8.  E  1S8),  109  S.  C.  848. 

6.  Jn  an  action  against  an  employer 
for  breach  of  a  contract  of  hir- 
ing, the  employee's  testimony 
that  he  brought  his  family  from 
another  State  at  trouble  and  ex- 
pense was  admissible  on  question 
of  damages  naturally  flowing 
from  the  breach.  Bray  v.  Kress 
Sc  Mays  (96  8.  E.  1S5),  109  S.  C. 
865. 

7.  In  an  action  against  an  employer 
for  breach  of  a  contract  of  hir- 
ing, where  the  contract  consisted 
of  telegrams  and  oral  agree- 
ments, it  was  proper  to  submit 
to  the  jury  whether  the  contract 
was  as  contended  for  by  plaintiff 
or  as  contended  for  by  employer. 
Ibid. 

8.  When  an  answer  set  up  con- 
tributory negligence,  it  was  com- 
petent for  plaintiff,  who  was  in- 


9.  Whether  master  furnished  a  rea- 
sonably safe  elevator,  from  which 
a  bale  of  cotton  linters  fell  on  a 
servant,  held,  under  the  evidence, 
for  the  jury.    Ibid. 

10.  In  an  action  against  a  railway 
for  death  of  its  servant  who  fell 
from  a  walkway  on  a  coal  chute 
to  a  platform  some  14  feet  below, 
evidence  held  not  to  warrant  a 
reasonable  inference  that  the 
walkway  itself  was  in  such  lack 
of  repair  as  to  suggest  negli- 
gence by  the  railroad.  Squire  v. 
Southern  R.  R.  Co.  (96  8.  E. 
152),  109  S.  C.  400. 

11.  In  such  action,  whether  coal 
falling  out  of  the  bottom  of  a 
car  and  striking  ties  on  its  way 
between  them  to  the  platform 
below  was  likely  to  rebound  onto 
the  walkway  and  strike  the  serv- 
ant, and  whether  the  walkway 
should  have  been  protected  by  a 
rail  or  other  device  to  secure  em- 
ployees from  the  force  of  the  re- 
bounding coal  and  a  consequent 
fall,  held  ioT  the  jury.    Ibid. 

12.  In  such  action,  whether  the  way 
of  escape  from  a  fall  for  the  serv- 
ant, contemplated  by  the  rail- 
road, that  he  should  hold  to  the 
ties  or  hold  to  a  small  curve 
handhold,  was  a  reasonably  suffi- 
cient way  of  escape,  held  an  issue 
of  fact     Ibid. 

18.  That  a  railroad's  witnesses  had 
never  seen  in  a  wide  experience 
handrails  on  a  walkway  to  pro- 
tect an  operator  was  not  con- 
clusive of  the  railroad's  duty  to 
furnish  or  not  to  furnish  such 
handrails  for  the  protection  of 
its  servant.     Ibid. 

14.  In  an  action  against  a  raUroad 
for  death  of  its  servant  in  a  fall 
from  a  walkway  on  a  coal  chute, 
whether  the    servant  feU    while 

.  undoing  a  ratchet  on  a  coal  car. 
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sion  of  the  issue  to  them,  the 
jury  should  have  been  charged 
about  the  different  duties  and 
liabilities  of  the  railroad  arising 
under  the  two  laws,  State  and 
Federal,  whichever  was  appli- 
cable.   Ibid, 

17.  Allegations  by  railroad  em- 
ployee engaged  in  tightening 
loose  spikes,  that  the  spikes  were 
old  and  rusty,  and  could  not 
stand  under  heavy  blows,  that 
the  heads  frequently  flew  off, 
that  the  defendant's  servant 
knew  so  much,  and  that  defend- 
ant's servant  nevertheless  com- 
manded plaintiff  to  drive  the 
spikes,  were  sufficient  to  take  the 
question  of  negligence  to  the 
jury,  if  supported  by  testimony, 
although  **negligence"  was  not 
alleged  in  words,  hinder  v,  Sea- 
board Air  Line  Ry.  Co.  (96  8.  E. 
191),  109  S.  C.  488. 

18.  In  a  railway  employee's  action 
for  injuries  sustained  while  tight- 
ening loose  spikes  in  compliance 
with  commands,  plaintiff's  evi- 
dence held  not  to  warrant  an 
inference  of  defendant's  negli- 
gence.   Ibid, 

19.  In  action  against  railroad  for 
injuries  to  conductor  of  train, 
when  thrown  from  top  of  car 
by  a  "snapshot,"  or  an  **unde- 
sired  emergency"  in  air  brakes, 
being  a  condition  of  such  brakes 
which  causes  them  to  go  into 
emergency  when  used  for  an 
ordinary  stop,  whether  defect 
could  develop  between  two  sta- 
tions held  for  jury.  Scott  v. 
Atlantic  Coa$t  Line  Ry,  Co.  {96 
a.  E.  S05),  109  S.  C.  487. 

20.  In  action  against  railroad  for 
injuries  to  conductor  of  train, 
when  thrown  from  top  of  car  by 
'hindesired  emergency"  in  air 
brake,  whether  train  was  suffi- 
ciently inspected  at  its  starting 
point  to  discover  any  defects  held 
for  jury.     Ibid. 

21.  Where  railroad's  engineer  was 
in  charge  of  engine  and  tender  of 
train  (conductor  having  charge 
only  of  rest  of  train),  railroad 
was  liable  for  Injuries  to  con- 
ductor through  "undeslred  emer- 
gency in  air  brake  of  tender. 


though   conductor   undertook   to 
inspect    to    discover    "undesired 
emergency,"  but  failed  to  do  so, 
because  his  inspection  went  only 
from  tender  back.    Ibid, 
22.  If  there  was  defect  in  railroad 
locomotive's   tender,   and   it   re- 
quired mechanical  department  to 
flx  it,  defect  should  have  been 
eliminated    when   train    reached 
place  where  the  work  could  have 
been  done,  though  such  place  was 
not  a  **termlnal ;"  the  rule  requir- 
ing the  engineer  to   report  de- 
fects In  his  engine  to  the  mechan- 
ical department  at  *terminals." 
Ibid. 
28.  A   railroad's   duty   to   provide 
reasonably  safe  Instrumentalities 
for  Its  conductor  was  unassign- 
able, so  that  It  made  no  legal 
difference  whether  failure  to  in- 
spect a  train  to  discover  an  **un- 
desired    emergency"    in   the   air 
brake  was  the  error  of  the  mas- 
ter mechanic  or  of  the  engineer. 
loid. 
24.  Under  the  Federal  Employers' 
Liability  Act   (U.  S.  Comp.  St. 
1916,  sees.  8667-8666),  a  railroad 
was  liable  for  Injuries  to  Its  con- 
ductor caused  by  an  **undeslred 
emergency"  In  an  air  brake,  if 
the  brake  was  defective  or  the 
engineer's  act  was  wilful.    Ibid. 

MATERIAL  ALTERATION. 
See  Bills  and  Notes.    First  Nat, 
Bank  of  HartsrnlU  v.  Wood  (95 
S.  E.  140),  109  S.  C.  70. 

MATERIALITY. 

See  Newly  Discovered  Evidence. 
Loveland  et  al.  v.  Collins  (96  S, 
E.  1^4),  109  S.  C.  294. 

MEMORANDUM. 
See  Evidence.    Kyker  v.  Smith  (96 
S.  E.  S56),  109  S.  C.  469. 

MISCONDUCT  OF  COUNSEL. 

See  New  Trial.  Glasgow  v.  Pacific 
Mills  (96  S.  E.  137) y  109  S.  C. 
886. 

MISJOINDER  OF  CAUSES  OF 
ACTION. 

See  Action.  Turner  v,  Clark  (95 
S.  E.  SS4),  109  S.  C.  182. 
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MISLEADING  INSTRUCTIONS. 

See  Homicids,  State  v,  Jordan  (96 
S.  E.  22),  109  S.  C.  409. 

MISTAKE. 

See  Compromise  and  Settlement, 
Kirkland.  et  al.  v.  Moseley  et  aL 
(95  8.  E.  608),  109  S.  C.  477. 

MISTAKE  IN  ADDRESSEE. 

See  Telegraph  and  Telephone. 
Smith  V.  Western  Union  Tele- 
graph Co.  (95  S.  E.  325),  109  S. 
C.  124. 

MISTAKE  OR  FRAUD. 

See  Specific  Performance.  Anthony 
V.  Eve  (95  S.  E.  51S),  109  S.  C. 
265. 

MORAL  OBLIGATION. 

See  Convicts.  Oraham  v.  State 
(96  S.  E.  188),  109  S.  C.  801. 

MORTGAGE. 

See  Fraudulent  Conveyances.  Mills 
V.  Sumter  Lumber  Co.  (95  S.  E. 
S55),  109  S.  C.  276. 

MORTGAGES. 

1.  Where  a  timber  deed  provided 
for  an  extension  of  the  time  for 
removing  the  timber  for  ten 
years  by  paying  interest  annually 
in  advance,  but  it  was  incorrectly 
recorded  so  as  to  indicate  that 
such  right  of  extension  was  for 
only  three  years,  the  rights  of 
one  taking  a  mortgage  on  the 
land  for  a  valuable  consideration 
without  notice  must  be  deter- 
mined as  if  the  number  of  years 
mentioned  in  the  original  deed 
had  been  three  instead  of  ten, 
since  the  person  filing  a  paper 
for  record  has  it  in  his  power  to 
see  that  it  is  duly  and  accurately 
recorded,  and  purchasers  or 
mortgagees  may  safely  rely  on 


payment,  did  not  imply  an  agree- 
ment to  surrender  after  default, 
which  warranted  appointment  of 
receiver  upon  the  mortgagee's 
application,  in  the  absence  of  a 
pledge  of  the  rents  and  profits; 
for,  the  mortgagor  being  the 
legal  owner  until  foreclosure,  an 
agreement  to  retain  a  part  of 
his  ri^ht  will  not  be  construed 
as  surrender  of  all  other  rights. 
Josey  v.  Smith  et  al.  (95  S.  E. 
133),  109  S.  C.  65. 

3.  In  suit  to  foreclose  a  mortgage, 
on  the  issue  whether  two  defend- 
ants intended  to  assume  payment 
of  the  mortgage  debts  referred 
to,  or  were  led  to  do  so  by  the 
connivance  of  others,  such  de- 
fendants have  the  burden  of 
proof,  but,  on  the  issue  whether 
by  their  subsequent  conduct  they 
waived  their  right  to  set  up  the 
defense,  so  as  to  estop  them  from 
making  it,  the  other  parties  have 
the  burden.  Krentzlin  v.  Barron 
et  al.  (96  S.  E.  115),  109  S.  C. 
208. 

4.  Under  Civ.  Code  1912,  sec.  8460, 
declaring  what  constitutes  a 
mortgage,  a  paper  on  its  face  a 
conveyance  of  property  to  secure 
the  payment  of  a  debt  is  the 
form  and  essence  of  a  mortgage. 
MiUs  V.  Sumter  Lumber  Co.  (95 
S.  E.  355),  109  S.  C.  276. 

MORTGAGEES  AS  BONA  FIDE 
PURCHASERS. 

See  Mortgages.  0*Neill  r.  Cooper 
River  Corporation  (95  8.  E.  124), 
109  S.  C.  85. 

MOTION  FOR  NONSUIT  OR 
DIRECTED  VERDICT— NE- 
CESSITY FOR. 

See  Appeal  and  Error.  Brown  v. 
Piedmont  Mfg.  Co.  (95  S.  E. 
7.1S'),  109  S.  C.  848. 
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MUTUALITY. 

See  Contracts,  Kenan,  McKay  4" 
Spier  V.  YorkvWe  Cotton  Oil  Co, 
(95  8,  E.  524) y  109  S.  C.  462. 

NEGLIGENCE. 

1.  In  action  for  injuries  from  col- 
lision between  motorcycle  and 
automobile,  it  was  error  to 
charge  tiiat,  even  if  plaintiff 
was  negligent,  yet  if  defendant's 
servant  saw  plaintiff  in  time 
to  avoid  collision,  the  plaintiff 
might  still  recover,  since  the  doc- 
trine of  "the  last  clear  chance" 
is  not  the  law  of  South  Carolina. 
Spillers  v.  Oriffln  (96  8,  E.  ISS), 
109  S.  C.  78. 

2.  Negligence  in  having  defective 
places  in  a  fence  around  a  reser- 
voir could  not  be  the  proximate 
cause  of  drowning  of  a  child  who 
climbed  over  it  where  it  was 
in  good  condition.  MeLendon  v, 
Hampton  Cotton  MUls  (95  8.  E. 
781),  109  S.  C.  288. 

8.  The  purpose  of  the  rule  that  dan- 
gerous places  attractive  to  chil- 
dren should  be  guarded  is  to 
save  the  child  of  ordinary  nor- 
mal instincts  and  training,  and 
safeguards  need  not  be  such  that 
an  abnormally  mischievous  and 
disobedient  chUd  could  not  over- 
come them.    Ihid, 

4.  A  mill  company  maintaining  a 
four-foot  woven  wire  fence 
around  a  reservoir,  though  easy 
to  climb,  maintaining  a  sufficient 
safeguard,  and  was  not  liable  for 
the  death  by  drowning  of  six- 
year-old  child  who  climbed  over 
the  fence.    Ibid. 

5.  Before  plaintiff's  negligence  will 
defeat  his  recovery,  it  must  be 
made  to  appear  that  it  contrib- 
uted to  the  injuries  as  a  proxi- 
mate cause;  that  is,  that  it  was 
contributory  negligence.  Clyde  v, 
Southern    Public    Utilities    Co,; 

,  Powell  V,  Southern  Public  UtH- 
ities  Co.  (95  8,  E,  116),  109  S.  C. 
290. 

6.  In  conductor's  action  against  his 
railroad  for  injuries,  instruction 
that,  if  jury  found  plaintiff 
guilty  of  conrtibutory  negligence, 
they  should  diminish  damages  to 
extent  negligence  was  attributa- 


ble to  him,  adequately  covered 
rule  that  under  Federal  statute 
negligent  employee  cannot  re- 
cover full  damages.  Scott  v.  A, 
C.  L.  By.  Co.  (96  8.  E,  305),  109 
S.  C.  71. 

NEGLIGENCE  IN  TRANSMIS- 
SION OF  TELEGRAMS. 

See  Telegraphs  and  Telephones. 
Fulmer  v.  Western  Union  Tele- 
graph Co.  (95  8.  E.  179),  109  S. 
C.  108. 

NEGOTIABILITY. 

See  Bills  and  Notes.  First  Nat, 
Bank  of  Hartsville  v.  Wood  (95 
8.  E.  140),  109  S.  C.  70. 

NEW  TRIAL. 

1.  Where  the  evidence  on  which 
motion  for  new  trial  was  based 
consisted  of  correspondence, 
which  could  have  been  produced 
during  trial,  it  did  not  warrant 
new  trial.  I  oveland  v.  Collins 
(96  8.  E.  124),  109  S.  C.  294. 

2.  Newly  discovered  evidence  that 
is  not  material  and  will  not  af- 
fect result  does  not  warrant  new 
trial.    Ibid. 

8.  The  asking  of  questions  calling 
for  incompetent  and  irrelevant 
testimony,  which  are  not  an- 
swered, does  not  call  for  setting 
aside  of  a  verdict,  unless  they 
are  persistently  pressed  after 
they  have  been  ruled  out,  with 
the  manifest  object  to  get  by 
suggestion  that  which  it  is  un- 
lawful to  prove  directly.  Olas- 
gow  V.  Pacific  Mills  (96  8.  E, 
1S7),  109  S.  C.  885. 

NEW  TRIAL. 
See  Judgment.   Sparks  v.  Atlantic 
Coast   Line  Ry.   Co.    (95  8,  E, 
344),  109  S.  C.  146. 

NEWLY  DISCOVERED  EVI- 
DENCE. 

See  New  Trial.   Loveland  et  al.  v. 

Collins  (96  8.  E.  124),  109  S.  C. 

2^14. 

NONSUIT. 
See  Trial.  Seyle  v.  Charleston  Ter 

minal  Co.  (95  S.  E.  178),  109  .S 

C.  99. 
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NOTES— LIABIIJTY  OF  MAK- 
ERS—INTENT. 

See  Evidence,  Lummus  Cotton  Oin 
Co.  V.  Cave  et  al.  {96  8.  E,  94), 
109  S.  C.  213. 

NOTICE. 

8e€  Trial.  State  v.  Oibbes  (95  8, 
E.  346),  109  S.  C.  135. 

NOTICE  OF  ADVERSE  USE. 
See  Adverse  Possession.  Atlanta 
^  Charlotte  Air  Line  Ry.  Co.  v. 
Limestone  Olobe  Land  Company 
et  al.  (96  8.  E.  188),  109  S.  C. 
444. 

NOTICE  OF  INJURY. 

See  Carriers.  Ferehee  v.  Atlantic 
Coast  line  Ry.  Co.  (95  8,  E. 
349),  109  S.  C.  105. 

OBJECTIONS. 

See  Trial.  Clyde  v.  Southern  Pub- 
lic Utilities  Co.  et  al;  Powell  v. 
Southern  Utilities  Co.  et  al.  (96 
8.  E.  116),  109  S.  C.  290. 

OBJECTIONS— WHEN  TAKEN 

See   Trial.     Walker  v.   Henderson 

(95  8.  E.  337),  109  S.  C.  160. 

ORIGINAL  JURISDICTION  OF 
SUPREME  COURT. 

See  Courts.  State  v.  Oibbes  (95  8. 
E.  346),  109  S.  C.  185. 

OBSTRUCTING  ROADS. 

See  Railroads.  Sandifer  et  al.  v. 
Southern  Ry.  Co.  (96  8.  E.  120), 
109  S.  C.  847. 

OPERATIVE  WORDS. 

See  Deeds.  Dantzler  v.  Riley  (95 
8.  E.  132),  109  S.  C.  44. 

ORDER  BEFORE  CASE  IS 


ORDER  OF  TRIAL  OF  ISSUES. 
See  Trial.  Oliver  et  al.  v.  McWhir- 

ter  et  al.  (96  8.  E.  I40),  109  S. 

C.  868. 

ORDERS. 
See  Justices  of  the  Peace.    Smith 

V.  Southern  Ry.  Co.    (95  8,  E. 

339),  109  S.  C.  152. 

PAROL  EVIDENCE. 

See  Evidence.  Roach  v.  WUUamM 
(95  8.  E.  120),  109  S.  C.  29;  Fere- 
bee  v.  Atlantic  Coast  Line  Ry. 
Co.  (95  8.  E.  349),  109  S.  C.  105; 
Lummus  Cotton  Oin  Co.  v.  Cave 
et  al  (95  8.  E.  94),  109  S.  C.  218. 

PAROL  EVIDENCE  AFFECT- 
ING WRITING. 
See  Evidence.    Scott  v.  A.  C,  L. 

Ry.  Co.  (96  8.  E.  305),  109  S.  C. 

471. 

PAROL  EVIDENCE  SHOWING 
DATE  OF  MEMORANDUM. 

See  Evidence.  Roach  v.  WilUame 
(95  8.  E.  120),  109  S.  C.  29. 

PAROL  PARTITION. 
See  Partition.    Dantzler  v,   Riley 
(95  8.  E.  13S),  109  S.  C.  44. 

PARTIAL  INVALIDITY. 

See  Statutes.  Carroll  v.  Town  of 
York  et  al  (95  8.  E.  121),  109 
S.  C.  1. 

PARTIES. 

1.  When  it  appears  on  the  face  of 
the  complaint  that  there  is  a  de- 
fect of  parties,  defendant  may 
(leaiur  thereto.  Williams  v. 
Working  Benevolent  State  Grand 
Lodge  of  South  Carolina  (95  8. 
E.  517),  109  S.  C.  288. 

2.  In  an  action  against  a  fraternal 
order  by  one  beneficiary,  where 
the  comnlaint  was  meaarer  in  the 
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fendant  was  not  bound  to  demur 
thereto.    Ibid, 

5,  Where  defendant  did  not  plead 
defect  of  parties  plaintiff  by  de- 
murring to  the  complaint  or  by 
answer,  it  is  deemed  to  have 
waived  the  same  by  Code  Civ. 
Proc.  1912,  sec.  198.    Ibid, 

4.  One  beneficiary  of  a  member  of 
a  fraternal  order,  on  proper  ob- 
jection by  the  order,  should  not 
have  been  allowed  to  split  up  the 
remedy  against  it  by  suit  for  her 
share,  leaving  the  other  benefi- 
ciary to  sue  for  hers;  if  two  had 
an  interest  in  the  contract  of  in- 
surance, the  two  should  have 
joined  as  plaintiffs,  and  the 
Court  should  have  directed  that 
by  order  instead  of  dismissing 
the  cause.    Ibid, 

6,  In  an  action  against  a  fraternal 
order  by  one  beneficiary  of  a 
member,  where  the  Court  granted 
nonsuit    for    defect    of    parties 

Slaintiff,  in  that  other  heir  or 
eneficiary  was  not  joined,  it 
properly  refused  to  allow  plain- 
tiff to  amend  by  making  her 
trustee  for  the  member's  heirs  at 
law;  there  being  no  evidence  she 
was  such  for  the  other  heir  at 
law,  while  actions,  by  Code  Civ. 
Proc.  1912,  sec.  160,  must  be 
prosecuted  in  name  of  the  real 
party  in  interest.    Ibid. 

PARTITION. 

1.  In  such  case,  the  adoption  of 
the  division  already  made  and 
the  entering  into  possession  was 
a  parol  partition,  as  effective  as 
if  they  had  had  a  survey  made 
after  their  father's  death,  and 
where  they  accepted  the  division, 
and  went  into  possession  of  their 
separate  tracts,  and  used  them 
for  40  years.  It  was  too  late  to 
annul  the  division.  Dantzler  et 
al.  V.  Riley  et  al,  {95  8,  E.  132), 
109  S.  C.  44. 

2.  Plaintiff,  In  action  for  partition 
of  land  with  legal  title  vested  In 
his  deceased  mother's  estate,  held 
to  have  established  parol  con- 
tract that  he  was  to  have  a  part 
of  the  land  for  tilling  and  help- 
ing pay  for  the  same  by  proof 
of  his  fulfillment  of  such  agree- 


ment with  his  master's  acquies- 
cence and  of  her  Intention  to  con- 
vey to  him.  Walker  v.  Hender- 
son et  al,  (95  8.  E.  3S7),  109  S. 
C.  160. 

8.  Where  one  tenant  in  common, 
acting  in  good  faith,  makes  im- 
provements on  a  particular  part 
of  the  common  property,  in  a 
partition  In  kind  thereafter  had, 
such  part  should  be  set  off  to 
him  If  possible  without  material 
Injury  to  the  rights  and  Interests 
of  the  other  cotenants,  but.  If 
that  cannot  be  done,  he  Is  gen- 
erally, though  not  always,  en- 
titled to  the  benefit  of  his  better- 
ments in  ascertaining  the  inter- 
ests of  the  parties  In  the  distri- 
bution of  the  proceeds  of  sale, 
depending  on  the  equities  grow- 
ing out  of  the  circumstances,  but 
at  any  rate  he  is  entitled  to  have 
them  taken  Into  consideration  In 
accounting  for  rents  and  profits. 
Tedder  et  al.  v.  Tedder  et  al, 
(96  8.  E.  157),  109  S.  C.  461. 

4.  In  a  suit  to  cancel  deeds  from 
the  grantor  to  his  Illegitimate 
children  so  far  as  they  conveyed 
more  than  a  quarter  of  his  estate, 
and  to  partition  lands  affected 
by  such  deeds,  all  the  Issues  of 
law  should  have  been  referred  to 
the  master  to  report  his  findings 
and  conclusions,  with  leave  to 
report  on  any  special  matter 
final  judgment  determining  all 
the  rights  and  Interests  of  the 
parties  could  have  been  made, 
which  Is  proper  procedure  In  the 
majority  of  cases  In  equity, 
where  there  are  numerous  Issues 
of  law  and  fact  growing  out  of 
the  p^eadlners  and  arising  Inci- 
dentally.   Ibid. 

5.  In  such  suit,  where  there  was 
no  showing  that,  after  the  deci- 
sion of  the  Supreme  Court  In 
favor  of  plaintiffs,  defendant 
cotenants  In  possession,  who  were 
Insolvent,  refused  to  allow  plain- 
tiffs to  have  posFesslon  of  three- 
quarters  of  the  land,  or  to  se- 
cure payment  to  them  of  their 
proper  proportion  of  the  rents 
and  profits  pending  further  prog- 
ress of  the  suit,  receiver  of  the 
land   should  not  have  been   ap- 
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pointed,  it  being  within  the 
power  and  discretion  of  the 
Court  to  grant  plaintiffs  a  less 
drastic  and  expensive,  but  effec- 
tive, remedy.    Ibid. 

PARTNERSHIP. 

1.  Where  plaintiff  testified  his 
partner  had  no  interest  in  ac- 
count sued  on,  Court  properly- 
denied  defendant's  motion  for 
directed  verdict  on  ground  suit 
was  brought  in  plaintiff's  name 
count  belonged  to  partnership, 
while  under  Code  only  real  party 
in  interest  can  sue.  Kyker  v. 
Smith  (96  8.  E.  256),  109  S.  C. 
459. 

PART  PERFORMANCE. 

See  Specific  Performance.  Anthony 
V.  Eve  {95  S.  E.  51S),  109  S.  C. 
255. 

PASSENGERS. 

See  False  Imprisonment.  Hodge 
V.  Piedmont  ^  N.  Ry.  Co.  {95 
S.  E.  138),  109  S.  C.  62. 

See  Carriers.  Hutchison  v.  South- 
ern Ry.  Co.  {95  S.  E.  181),  109 
S.  C.  90. 

PAYMENT  OF  JUDGMENT. 

See  Appeal  and  Error.  Reedy 
River  Power  Co.  v.  City  of  Lau^ 
rens  et  al.  {96  S.  E.  116),  109 
S.  C.  210. 

PENALl^r. 

See  Carriers.  Evans  v.  A.  C.  L. 
Ry.  Co.  {95  8.  E.  339),  109  S.  C. 
180. 

PENALTY   FOR   DELAY   IN 
TRANSPORTING  GOODS. 
See   Carriers.     Marion  Cotton  OH 
Co.  V.  A.  C.  L.  Ry.  Co.  {95  8.  E 
SS6),  109  S.  C.  150. 

PLACES  ATTRACTIVE  TO 
CHILDREN. 


pay  claim  in  30  days,  on  second 
trial  the  Court  properly  allowed 
defendant  to  amend  its  answer 
by  pleading  the  statute  of  limi- 
tations  as  a  bar  to  the  action 
for  the  penalty;  the  defense  be- 
ing a  matter  of  law,  and  plaintiff 
being  in  no  worse  plight  by  rea- 
son of  its  interposition  at  the 
second  trial  than  if  it  had  been 
set  up  at  the  first  trial.  •  Sauls- 
Baker  Co.  V.  Atlantic  Coast  Line 
Ry.  Co.  {96  S.  E.  118),  109  S.  C. 
285. 
See  Master  and  Servant.  Lindef 
V.  8.  A.  L.  Ry.  Co.  {96  8.  E. 
191),  109  S.  C.  464. 

POLICE  POWER. 
See  Convicts.  Oraham  v.  State  {96 
8.  E.  138),  109  S.  C.  801. 

POSSESSION  AND  OWNER- 
SHIP. 

See  Trespass.  Boozer  v.  Evans  {96 
8.  E.  126),  109  S.  C.  874. 

POWER. 
See  Licenses.    Carroll  v.  Town  of 
York  et  al.  {95  8.  E.  121),  109  S. 
C.  1. 

POWER  OF  DIRECTORS  OF 
CORPORATIONS. 


See  Corporations, 
son  {96  8.  E. 


Orise  v.  Ander- 
,  109  S.  C.  888. 


POWER  OF  EXECUTOR  TO 
WAIVE  OR  PRESERVE 
HOMESTEAD. 

See  E.vecutors  and  Administrators, 
Smith,  Probate  Judge,  v.  Moore 
et  al.  {95  8.  E.  351),  109  S.  C. 
196. 

POWER  OF  OFFICERS  OF 

CORPORATIONS. 

See  Corporations.  Atlanta  4  Char- 
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PREFERENCES. 
See  Fraudulent  Conveyances,  MiUe 
V.  Sumter  Lumber  Co.  (96  S,  E. 
S66),  109  S.  C.  276. 

PREMIUM  NOTES- 
VALIDITY. 
See  Insurance,    Ballentine  v,  Cov- 
ington (96  8.  E.  92),  109  S.  C. 
217. 

PRESENTATION  OF  QUES- 
TION BELOW. 

See  Appeal  an4  Error,  Roach  v, 
WUliams  (95  S,  E.  120),  109  S. 
C.  29. 

PRESUMPTIONS. 

See  Criminal  Law.  State  v.  War- 
ing (95  S,  E,  14s),  109  S.  C.  52. 

See  Appeal  and  Error,  Smith  v. 
Southern  Ry.  Co.  (95  S.  E.  SS9), 
109  S.  C.  162;  Walker  v,  Hen- 
derson (95  S,  E,  S37).  109  S.  C. 
160. 

See  Limitation  of  Actions,  Sauls- 
Baker  Co.  V.  A.  C,  L.  Ry,  Co, 
(96  S.  E,  118),  109  S.  C.  285. 

See  Statutes,  Oraham  v.  State  (96 
S.  E,  138),  109  S.  C.  801. 

See  Corporations,  Atlanta  ^  Char- 
lotte Air  Line  Ry.  Co.  v.  Lime- 
stone Olobe  Land  Co,  et  al,  (96 
S,  E.  188),  109  S.  C.  444. 

See  Wills.  Kirkland  et  <U.  v,  Mose- 
ley  et  al,  (96  S,  E.  608),  109  S. 
C.  477. 

PRINCIPAL  AND  AGENT. 

1.  If  provisions  of  contract  make 
it  one  of  agency,  it  is  immaterial 
by  what  names  the  parties  call 
themselves  in  the  contract.  Mc- 
Neill et  al.  V.  Electric  Storage 
Battery  Co.  et  al,  (96  S,  E,  IS4), 
109  S.  C.  826. 

PRINTING  ENTIRE  RECORD. 
See  Costs.   Bowman  v,  Harby  (96 
S,  E,  144),  109  S.  C.  896. 

PROCEEDINGS. 

See  Criminal  Taw,  State  v.  War- 
ing (95  S,  E,  14s),  109  S.  C.  52. 

PROCESS. 
See  Corporations.    McNeill  et  al. 
V.  Electric  Storage  Battery  Co,  et 
al,  (96  S.  E.  IS4),  109  S.  C.  826. 


PROSECUTION  OF  APPEALS. 
See  Justices  of  the  Peace.  Smith  v. 
Southern  Ry.  Co.  (95  S.  E.  S39), 
109  S.  C.  152. 

PROVINCE  OF  COURT. 

See  Trial.  Loveland  et  al,  v,  Collins 
(96  S,  E,  m),  109  S.  C.  294; 
Kenan,  McKay  S[  Spier  v,  York- 
ville  Cotton  Oil  Co,  (96  S,  E, 
524),  109  S.  C.  462. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  Carter  v. 
A.  C.  L.  Ry.  Co,  (95  S,  E,  S57), 
109  S.  C.  119. 

See  Negligence  Clyde  v.  Southern 
Public  Utilities  Co.;  Powell  v. 
Southern  Public  Utilities  Co.  (96 
S.  E.  116),  109  S.  C.  290;  Mc- 
Lendon  v.  Hampton  Cotton  Mills 
(95  S.  E.  781),  109  S.  C.  288. 

See  Landlord  and  Tenant.  Pamell 
v.  Saxe-Qotha  MUls  (96  S.  E. 
187),  109  S.  C.  869. 

PURCHASE  OF  SERVIENT 
ESTATE. 

See  Easements.  Atlanta  ^  Char- 
lotte Air  Line  Ry.  Co,  v.  Lime- 
stone Olobe  Land  Co,  (96  S.  E, 
188),  109  S.  C.  444. 

QUESTION  OF  FACT. 

See  Master  and  Servant.  Squire  v. 
Southern  Ry,  Co,  (96  S,  E.  152), 
109  S.  C.  400. 

QUESTIONS  FOR  JURY. 

I.  In  prosecution  of  an  automobile 
driver  for  malicious  mischief  or 
injury,  whether  it  was  the  nat- 
ural consequence  of  defendant's 
conduct  in  driving  his  car  that 
the  driver  of  another  car  was 
forced,  as  a  reasonably  prudent 
man,  to  drive  his  own  into  a  dan- 
gerous place,  was  a  question  for 
the  jury.  State  v.  Abney  (95  S, 
E.  179},  109  S.  C.  102. 

See  Damages.  Hurt  v.  Sands  4" 
Co.,  Inc.  (95  S.  E.  Ill),  109  S. 
C.  23. 

See  Master  and  Servant.  Moser  ^ 
Fort  Mill  Mfg.  Co,  (95  S,  E, 
S42),  109  S.  C.  125. 

See   Malicious   Mischief,    State   v. 


36-109. 
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Abney  (95  8.  E.  179),  109  S.  C. 

102. 
See  Contracts,  ColUnt-PUue  Thayer 

Co,  V,  Hewlett   (95  8,  E,  510) , 

109  S.  C.  245. 
8ee  Homicide,    8tate  v,  Hopkins 

(96  8.  E,  lies),  109  S.  C.  271. 
See    Street    Railroads.    Clyde    v. 

Southern  Public  Utilities  Co,  et 

al.;  Powell  v.  Southern  Public 

Utilities  Co,  et  al,  (96  S,  E,  116), 

109  S.  C.  290. 
See  Appeal  and  Error.    Brown  v. 

Piedmont   Mfg,    Co.    (96   S.   E. 

1S8),  109  S.  C.  848. 
See  Release.  Fayssoux  v.  S.  A.  L. 

Ry.  Co.  (96  S.  E,  150),  109  S.  C. 

852. 
See  Master  and  Servant,   Bray  v. 

Kress  ^  Mays  (96  S.  E.  1S5),  109 

S.    C.   865;    Glasgow   v.   Pacific 

MUU   (96  S.  E,  1S7),  109  S.  C. 

885;  Squire  v.  Southern  Ry.  Co, 

(96  S.  E.  15X),  109  S.  C.  400; 

Under  v,  S,  A.  L.  Ry.  (96  S,  E. 

191),  109  S.  C.  488;  Scott  v.  A. 

C.  L.   (96  S.  E.  305),  109  S.  C. 

471. 
See  Intoxicating  Liquors,   State  v. 

Bradley  (96  S.  E.  I4S),  109  S.  C. 

411. 

QUESTIONS  PRECLUDED. 

See  Appeal  and  Error.  Steele  v. 
Atlantic  Coast  Line  By.  Co,  (95 
S,  E.  180),  109  S.  C.  104. 

QUO  WARRANTO. 

1.  The  venue  of  an  action  of  <pM 
warranto  involving  title  to  a 
State  office,  that  of  chief  game 
warden,  Itept  at  the  seat  of  the 
State  government,  is  in  Richland 
county,  the  case  not  falling  with- 
in Code  Civ.  Proc.  1912,  sec.  178, 
subd.  2,  providing  that  actions 
against  a  public  officer  for  an 
act  done  by  him  in  virtue  of  his 
office  shall  be  tried  in  the  county 
in  which  the  cause  of  action  or 


RAILROAD  RIGHT  OF  WAY. 

See  Adverse  Possession,  Atlanta  4* 
Charlotte  Air  Line  Ry,  Co.  v. 
Limestone  Olobe  Land  Co,  et  al. 
(96  S,  E,  188),  109  S.  C  444. 

RAILROADS. 

1.  Notwithstanding  Civ.  Code  1912, 
sec.  8285,  provides  that  when  a 
railroad  is  laid  out  across  a  high- 
way or  other  way  it  shall  be  con- 
structed so  as  not  to  obstruct 
the  same,  where  a  railroad  con- 
structed a  cut  and  built  a  bridge, 
no  recovery  could  be  had  by  rea- 
son of  the  approaches  extoiding 
on  to  private  land,  where  the 
landowner  did  not  object  to 
plaintiff  or  others  crossing  his 
land  to  the  road,  and  the  pas- 
sage was  reasonably  good  and 
convenient.  Sandifer  et  al,  v. 
Southern  Ry.  Co.  (96  S,  E.  IfSO), 
109  S.  C.  847. 

2.  The  owner  of  the  fee  in  a  rail- 
road right  of  way  has  the  right 
to  use  so  much  thereof  as  is  not 
in  the  actual  use  and  occupancy 
of  the  railroad  company,  pro- 
vided the  use  be  not  inconsistent 
with  the  claim  of  right  of  way 
for  the  railroad  purposes.  At- 
lanta I*  Charlotte  Air  Line  Ry. 
Co,  V,  Limestone  Olobe  Land  Co. 
et  al,  (96  S,  E.  188),  109  S.  C.  46. 

See  False  Imprisonment.  Hodge  v. 

Piedmont  ^  N.  Ry,  Co,  (95  S.  E. 

138),  109  S.  C.  62. 
See  Adverse  Possession,  Atlanta  j* 

Charlotte  Air  Line  Railway  Co. 

V.  Limestone  Olobe  land  Co.  et 

al  (96  S.  E.  188),  109  S.  C  444. 

RAISING  QUESTION  IN 
TRIAL  COURT. 

See  Appeal  and  Error.  (96  S.  E. 
221),  109  S.  C.  488. 

RATIFICATION. 
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RECEIVERS. 

1.  In  deciding  whether  a  receiver 
should  be  appointed,  a  Court  is 
not  required  to  make  such  an 
inquiry  into  facts  of  case  as  will 
enable  it  to  pass  upon  merits 
thereof,  but  need  merely  inquire 
into  the  facts  isufficiently  to  de- 
termine whether  in  the  exercise 
of  discretion  he  will  appoint  re- 
ceiver. Jackson  et  ah  v.  South 
Carolina  Colored  State  Fair  As- 
sociation et  oZ.  (96  S.  E.  116)  y 
109  S.  C.  285. 

See  Mortgagee.  Josey  v.  Smith 
(95  S,  E.  ISS),  109  S.  C.  165. 

See  Partition,  Tedder  v.  Tedder 
(96  S.  E.  167),  109  S.  C.  451. 

RECORDING 

See  Sales.  Ruf  v.  Columbia  Ry., 
Oas^  Electric  Co.  (96  8.  E.  18S), 
109  S.  C.  812. 

RECORDS. 

See  Appeal  and  Error.  Fayssoux 
v.S.A.  L.  Ry.  Co.  (96  S.  E.  150), 
109  S.  C.  852. 

REFERENCES. 

1.  Code  Civ.  Proc.  1912,  sec.  814, 
was  not  intended  to  and  does  not 
interfere  with  the  power  of  the 
Court  to  pass  such  orders  in 
pending  cases  as  may  be  neces- 
sary or  proper  to  prepare  and 
speed  them  to  a  hearing  on  the 
merits,  so  that,  after  issue  joined, 
the  Court  or  a  Judffe  at  cham- 
bers mav  order  a  reference  even 
before  uie  case  is  doclceted;  cer- 
tainly such  section  does  not  in- 
terfere with  the  Judge's  power 
to  proceed  with  the  preparation 
for  hearing  or  the  hearing  of 
matters  or  proceedings  which  he 
is  authorized  to  determine  at 
chambers.  State,  by  Peeples, 
Atty.  Oen.,  v.  Oibbes  (95  S.  E. 
:f46).  109  S.  C.  135. 


REINSTATEMENT  OF  CASE 
STRICKEN  FROM  DOCKET. 

See  Justice  of  the  Peace.  Smith  v. 
Southern  Ry.  Co.  (95  8.  E.  SS9). 
109  S.  C.  152. 

RELEASE. 

1.  In  a  railroad  servant's  action  for 
injury,  whether,  by  taking  re- 
lease, the  railroad  did  or  did  not 
admit  liability,  was  a  question 
for  the  jury  on  proper  consid- 
eration of  the  entire  evidence  in 
the  case,  for  the  talcing  of  a  re- 
lease does  not  in  and  of  itself 
necessarily  amount  in  law  to  an 
aclcnowledgment  or  denial  of 
liability.  Fayssoux  v.  Seaboard. 
Air  Line  Ry.  Co.  (96  8.  E.  150), 
109  S.  C.  852. 

REMAINDERS  UNDISPOSED 
OF. 

See  Wills.  Williams  v.  Gadsden 
(96  8.  E.  519),  109  S.  C.  228. 

REMARKS  OF  COURT. 

See  Trial.  Ivester  v.  Fowler  (96 
8.  E.  154),  109  S.  C.  424. 

REMOVAL  OF  CAUSES. 

1.  Under  the  rule  that  an  action  in 
which  the  complaint  sets  out  a 
case  under  the  Federal  Employ- 
ers' Liability  Act  (Act  Cong. 
April  22,  1908,  c.  149,  85  Stat. 
65  [U.  S.  Comp.  St.  1916,  sees. 
8657-8665])  is  not  removable,  a 
complaint,  in  an  action  against 
an  interstate  and  intrastate  rail- 
road for  death  of  car  repairer, 
stating  that  the  car  on  which  de- 
ceased was  working  was  brought 
to  the  shops  for  repairs  shortly 
before  the  accident,  "with  a  view 
to  its  being  returned  and  con- 
tinued in  use  by  said  defendant 
in  such  interstate  and  intrastate 
commerce"  sufficiently  alleged,  as 
against  petition  for  removal,  that 
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state  law  or  the  Federal  act. 
Cook  V.  Southern  Ry.  Co,  {96 
S.  E,  148),  109  S.  C.  877. 

RENTS  AND  PROFITS. 

See  Partition.  Tedder  v.  Tedder 
(96  S.  E.  157)  y  109  S.  C.  451. 

REPAIR. 
See   Landlord  and   Tenant,    Paif- 
nell  V.  Saxe-Qotha  Mille  (96  8. 
E.  187)  y  109  S.  C.  869. 

REPUBLICATION. 

See    WiUs,    Lamrence  v,   Bumstt 

(96  S.  E.  144),  109  S.  C.  416. 

RESIDUARY  CLAUSES. 

See  Wills.  Kirkland  et  al  v,  Mose- 
ley  et  oL  (96  S.  E.  608),  109  S. 
C.  477. 

RESIDUARY  LEGATEES, 
RIGHTS  OF. 
Kirkland  et  al.  v.  Moseley  et  aL 
(96  8,  E.  608),  109  S.  C.  477. 

RES  JUDICATA. 

See  Judgment.  Heyward  Williams 
Co.  V.  Zeigler  et  al,  (96  S,  E, 
119)  y  109  S.  C.  167;  Sparks  v. 
Atlantic  Coast  Line  By.  Co,  (95 
S.  E.  S44),  109  S.  C.  145. 

RESCISSION. 
See  Contracts.   Collins-Plass  Thay- 
er Co.  V.  Hewlett  (95  S,  E.  510), 
109  S.  C.  245. 

RESTRICTIONS  ON  TOWJNS. 

See  Statutes.  Carroll  v.  Town  of 
York  et  al.  (95  S.  E,  121),  109 
S.  C.  1. 

RETREAT. 

See  Homicide.  State  v.  Jordan 
(96  S.  E.  S2)y  109  S.  C.  409. 


REVIEW. 

See  Appeal  and  Error.  Roach  v, 
Williams  (95  S.  E.  120),  109  S. 
C.  29;  Hutchison  v.  Southern  Ry, 
Co.  (95  S.  E.  181),  109  S.  C.  90; 
J  oveland  et  al.  v.  Collins  (96  S, 
E.  124),  109  S.  C.  294;  Scott  v, 
A.C.L.  Ry.  Co.  (96  S.  E.  305), 
109  S.  C  471;  Scott  v.  A.  C.  L, 
Ry.  Co.  (96  S.  E.  808),  109  S.  C. 
471. 

RIGHT  OF  BIDDER  TO  QUES- 
TION TITLE. 

See  Execution.  Brezeale  et  al.  v. 
Roach  (95  S.  E,  127),  109  S.  C. 
IL 

RIGHT  OF  FEE  OWNERS. 

See  Railroads.  Atlanta  ^  Charlotte 
Air  Line  Ry.  Co,  v.  Limestone 
Olobe  Land  Co,  (96  S.  E.  188), 
109  S.  C.  444. 

RIGHT  OF  PURCHASERS  TO 
APPLY  PRICE  TO  REMOVE 
INCUMBRANCE.      . 

See  Brezeale  v.  Roach  (95  S,  E, 
127),  109  S.  C.  11. 

RIGHT  TO  SHARE  IN  RENTS. 

See   Bastards.    Tedder  v.   Tedder 

(96  8.  E.  157),  109  S.  C.  451. 

RIGHT  TO  TRIAL  BY  JURY. 

8ee  Jury.  State  v,  Oibbes  (95  S.  E, 
846),  109  S.  C.  135. 

RIGHTS  OF  BUYERS. 

See  Sales,  Loveland  v.  Collins  (96 
S.  E.  194),  109  S.  C.  294. 

RIGHTS  OF  PARTIES. 

See  Robinson  v.  McMaster  (95  S, 

E.  110),  109  S.  C.  20. 
See  Contracts.    Kenan,  McKay  ^ 
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RULES. 
See   Courts.    Brown  v.   Piedmont 

Mfg,  Co,  (96  8.  E.  1S8),  109  S. 

C.  348. 
See  Carriers.    Tidwell  v.  Columbia 

8t.  Ry.,  Gas  ^  Elec.  Co.  (96  8. 

E.  109),  109  S.  C.  84. 

RULES  OF  DECISION. 

See  Courts.  Spillers  v.  Oriffln  (95 
8.  E.  lSS)y  109  S.  C.  78. 

SAFE   INSTRUMENTALITIES. 

See  Master  and  Servant.  Scott  v. 
/I.e.  L.  Ry.  Co.  (96  8.  E.  305), 
109  S.  C.  471. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant.  Squire  v. 
Southern  Ry.  Co.  (96  8.  E.  15^), 
109  S.  C.  400. 


SALES. 


1. 


Where  merchant  buys  certain 
goods  upon  sellers  guaranteeing 
amount  of  sales,  he  cannot  re- 
cover on  such  guaranty  with- 
out paying  purchase  price  notes. 
Loveland  v.  Collins  (96  8.  E. 
194),  109  S.  C.  294. 

2.  A  lessee  of  a  furnished  house,  as 
to  articles  therein  bought  by  the 
lessor  on  conditional  sale,  is  a 
subsequent  purchaser  or  creditor, 
within  Civ.  Code  1912,  sec.  8740, 
declaring  an  agreement  between 
seller  and  buyer  of  personal 
property,  whereby  an  interest 
therein  is  reserved  to  the  seller, 
void  as  to  subsequent  creditors 
or  buyers  for  a  valuable  consid- 
eration unless  it  be  in  writing 
and  recorded.  Ruff  v.  Columbia 
Ry.,  Oas  and  Electric  Co.  (95  8. 
E.  183),  109  S.  C.  812. 

8.  Where  buyer  of  an  interest  in 
crops  agrees  to  assume  certain 
obligations  of  seller,  the  fact  that 
the  recital  of  such  consideration 
is  preceded  by  words  **upon  fol- 
lowing terms  and  conditions'* 
does  not  make  such  agreements 
conditions  precedent  making  sale 
conditional  and  not  absolute. 
Bank  of  Pageland  v.  Willis  (96 
8.  E.  159),  109  S.  C.  888. 

4.  An  agreement  by  cotton  oil 
manufacturing  concern  to  sell  a 


season^s  output  of  linters  con- 
strued .  to  contain  no  implied 
agreement  to  seU  400  bales  there- 
of, where  contract  estimated  out- 
put at  "about  400  bales;'*  it  be- 
ing improbable  that  company 
would  bind  itself  against  all  odds 
to  supply  so  great  an  amount  of 
a  by-product.  Kenan,  McKay  ^ 
Spier  V.  Yorkville  Cotton  Oil  Co. 
(96  8.  E.  524),  109  S.  C.  462. 
See  Execution.  Brezeale  et  al.  v. 
Roach  (95  8.  E.  127),  109  S.  C. 
11. 

SALES  OF  LAND— RIGHT  TO 
SURPLUS  PROCEEDS. 

See  Specific  Performance.  Bull  v. 
Fallow  et  al.  (96  8.  E.  147),  109 
S.  C.  806. 

SALES  OF  STANDING 
TIMBER. 
See  Logs  and  Logging.    O'Neill  v. 
Cooper  River  Corporation  (9S  8. 
E.  124),  109  S.  C.  85. 

SCOPE  OF  INQUIRY. 

See  Receivers.  Jackson  et  al,  v. 
South  Carolina  Colored  State 
Fair  Association  (96  8.  E.  116), 
109  S.  C.  288. 

SELF-DEFENSE. 
See  Homicide.  State  v.  Jordan  (96 
8.  E.  22),  109  S.  C.  409. 

SENDING  CASE  TO  CIRCUIT 
COURT. 

See  Courts.  State  v.  Oibbes  (95  8. 
E.  346),  109  S.  C.  185. 

SENTENCE. 

See  Intoxicating  liquors.  State  v. 
Hewitt  (95  8.  E.  438),  109  S.  C. 
87. 

SEPARATION  OF  INCOMPE- 
TENT TESTIMONY. 

See  Appeal  and  Error.  Walker  v. 
Henderson  (95  8.  E.  337),  109  S. 
C.  160. 

SERVICE  ON  FOREIGN  COR- 
PORATION. 

See  Corporations.  McNeill  et  al.  v. 
Electric  Storage  Battery  Co.  et 
al.  (96  8.  E.  134),  109  S.  C.  826. 
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SIGNATURE  BY  AGENT. 
See  Corporations.  Atlanta  4*  Char- 
lotte  Air  Line  Ry.  Co.  v.  Lime- 
stone Olohe  Land  Company  et  al. 
(96  8.  E.  188),  109  S.  C.  4U. 

SNAPSHOT. 

See  Master  and  Servant.  Scott  v. 
A.  C.  L.  Ry.  Co.  (96  S.  E.  SOS), 
109  S.  C.  471. 

SPECIAL  LAWS. 
See  Statutes.    Carroll  v.  Town  of 
York  et  al.  (95  S.  E.  121),  109  S. 
C.  1. 

SPECIAL  VERDICT. 
Boozer  v.  Evans    (96  S.  E.  126), 
109  S.  C.  874. 

SPECIFIC  PERFORMANCE. 

1.  Evidence  held  to  show  execution 
of  a  contract  to  make  a  deed 
to  land  and  building,  so  as  to 
warrant  its  specific  performance, 
even  after  the  death  of  the  pro- 
spective grantor.  Moseley  et  al. 
V.  Smith  et  al.  (95  8.  E.  503), 
109  S.  C.  170. 

2.  The  enforcement  of  a  contract 
by  specific  performance  rests  in 
the  sound  discretion  of  the  Court, 
and  the  exercise  of  such  discre- 
tion will  depend  upon  the  facts 
and  circumstances  of  each  case. 
Anthony  v.  Eve  (95  S.  E.  513), 
109  S.  C.  265. 

8.  To  be  entitled  to  specific  per- 
formance of  an  oral  contract  for 
the  sale  of  real  estate,  the  pur- 
chaser must  show  a  clear,  def- 
inite and  unequivocal  agreement 
together  with  acts  of  perform- 
ance or  part  performance.    Ibid. 

4.  A  Court  of  equity  will  not  de- 
cree specific  performance  unless 
the  contract  is  fair,  just,  and 
equitable.    Ibid. 

5.  Equity  will  not  decree  specific 
performance  if  the  contract  fails 
to  express  the  true  agreement  of 


to  time,  with  no  agreement  as  to 
the  amount  to  be  paid  each  time. 
Shortly  after  the  agreement  and 
before  taking  ])ossession,  plain- 
tiff paid  $100  in  the  fall  of  1911, 
and  in  1912  he  paid  $6.  There 
was  no  agreement  as  to  who 
would  pay  for  the  property  if 
plaintiff  died  before  paying  for 
it.  He  was  not  to  insure  the 
house,  and  did  not  keep  it  in- 
sured or  keep  the  taxes  paid. 
Held,  that  the  contract  was  so 
vague,  indefinite,  indeterminate, 
and  speculative  and  so  inequita- 
ble and  unjust  that  specific  per- 
formance would  not  be  decreed. 
Ibid. 

7.  Whether  specific  performance 
will  be  decreed  in  a  given  case 
is  a  matter  of  discretion  for  the 
Court.  Bull  V.  Fallow  (96  S.  E. 
147),  109  S.  C.  806. 

8.  A  Court  of  equity,  in  an  ac- 
tion for  specific  performance, 
has  jurisdiction  to  adjudicate  all 
of  the  rights  of  the  parties  to 
the  action.    Ibid. 

9.  In  action  for  specific  perform- 
ance of  contract  for  sale  of  land, 
where  master  reports  incum- 
brances on  land  in  excess  of  con- 
tract price,  and  Court  decrees 
sale  of  land  to  satisfy  such  in- 
cumbrances, and  proceeds  of  sale 
exceed  amount  of  incumbrances, 
plaintiff  is  not  entitled  to  such 
surplus.    Ibid. 

STATEMENT  IMPLICATING 

OTHERS. 
See  State  v.   Kennedy    (95  8.  E. 
350),  109  S.  C.  141. 

STATUTES. 
1.  Act  1911,  included  in  Civ.  Code 
1912,  sec.  2947,  allowing  some 
towns  to  tax  merchants  selling 
cotton  and  prohibiting  others 
from  doing  so,  contravenes 
Const.    1895,   art.   VIIL   sec   1. 
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the  legislature  to  make  special 
provisions  for  'Municipal  gov- 
ernment," relates  to  counties 
and  not  to  cities  or  towns.   Ibid. 

8.  In  construing  a  statute,  it  must 
be  presumed  that  the  legislature 
knew  the  law,  and  that  there 
was  no  intention  to  do  a  futile 
thing.  Oraham  v.  State  (96  8, 
E.  138),  109  S.  C.  301. 

4.  Provisions  of  act  February  20, 
1915  (29  St.  at  Large,  p.  141), 
sec.  5,  making  it  unlawful  for 
intoxicating  liquors  to  be  kept 
in  any  place  of  business  or 
clubroom  or  house,  and  allowing 
liquors  permitted  to  be  imported 
to  be  kept  in  the  private  home 
of  the  person  ordering  them,  are 
sufficiently  germane  to  the  act 
to  be  within  its  title  of  "An  act 
to  regulate  the  shipment  ot  spir- 
ituous, vinous,  fermented  or  malt 
liquors  into  the  State."  State  v, 
Bradley  {96  S.  E.  7^),  109  S. 
C.  411. 

See  Action.  Turner  et  al.  v.  Clark 
et  al.  (95  S.  E.  334),  109  S.  C. 
182. 

See  Carriers.  Evans  v.  A.  C,  L. 
Ry.  Co.  (95  S.  E.  335),  109  S.  C. 
180;  Sauls-Baker  Co.  v.  A.  C.  L. 
Ry.  Co.  (96  S.  E.  118),  109  S.  C. 
285. 

See  Intoxicating  Liquors.  State  v. 
Hewitt  (95  8.  E.  438),  109  S.  C. 
87. 

See  Trial.  State,  by  Peeples,  Atty. 
Oen.,  V.  Oibbes  (95  S.  E.  346), 
109  S.  C.  185. 

STORING  INTOXICATING 
LIQUORS. 

See  Intoxicating  Liquors.  State  v. 
Bradley  (96  S.  E.  I42),  109  S.  C. 
411. 

STREET  RAILROADS. 

1.  In  an  action  for  injuries  in  col- 
lision between  a  motor  truck  and 
a  street  car,  where,  while  the  un- 
disputed evidence  showed  that 
the  driver  of  the  truck  was  guilty 
of  negligence,  the  evidence  was 
conflicting  as  to  whether  his  neg- 
ligence contributed  as  a  prox- 
imate cause  to  the  collision,  the 
issue  of  his  contributory  negli- 
gence was  properly  submitted  to 


the  jury.  Clyde  v.  Southern  Pub- 
lic Utilities  Co.  et  al.;  Powell  v. 
Southern  Public  Utilities  Co.  et 
al.  (96  S.  E.  116),  109  S.  C.  290. 

STRIKING  CASE  FROM 
DOCKET. 

See  Appeal  and  Error.  Smith  v. 
Southern  Ry.  Co.  (95  S.  E.  339), 
109  S.  C.  162. 

SUBMISSION  TO  JURY. 

See  Trial.  Krentzlin  v.  Barron  et 
al.  (96  S.  E.  115),  109  S.  C.  208; 
Ruff  V.  Columbia  Railway,  Gas 
and  ElectHc  Co.  (96  S.  E.  183), 
109  S.  C.  812;  Kenan,  McKay  ^ 
Spier  V.  Yorkville  Cotton  Oil  Co. 
(96  S.  E.  524),  109  S.  C.  462. 

SUBROGATION. 

1.  Where  guardian  purchases  prop- 
erty for  his  wards  without 
authority,  the  transaction  must 
be  treated  as  his  own,  but  he  will 
be  subrogated  to  the  rights  of 
the  wards.  Smith,  Probate  Judge, 
V.  Moore  (95  S.  E.  351),  109  S. 
C.  196. 

SUBSCRIPTIONS  ON  CAP- 
ITAL STOCK. 

See  Corporations.   Orice  v.  Ander- 
son (96  S.  E.  222),  109  S.  C.  888. 
See  Limitation  of  Actions.   Ibid. 

SUBSEQUENT  APPEAL. 

See  Appeal  and  Error.  Steele  v. 
A.  C.  L.  Ry.  Co.  (95  S.  E.  180), 
109  S.  C.  104. 

SUBSEQUENT  CREDITOR  OR 
PURCHASER. 

See  Sales.  Ruff  v.  Columbia  Rail- 
way, Qas  and  Electric  Co.  (96 
S.  E.  183),  109  S.  C.  812. 

SUFFICIENCY. 

See  Specific  Performance.  Moseley 
V.  Smith  (95  S.  E.  509),  109  S. 
C.   170. 

See  Homicide.  State  v.  Waring  (95 
S.  E.  143),  109  S.  C.  62. 

SUFFICIENCY  OF  EVIDENCE. 

See  Carriers.  Hutchison  v.  South- 
em  Ry.  Co.  (95  S.  E.  181),  109 
S.  C.  90. 
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SUPERSEDEAS. 
See  Criminal  Law.    State  v.  Dan- 
hauer  (96  S.  E.  9S),  109  S.  C.  406. 

SURETIES. 
See  Guardian  and   Ward.    Smith, 
Probate  Judge,  v.  Moore  et  al. 
(95  8.  E.  361),  109  S.  C.  196. 

SURFACE  WATER. 

See  Waters  and  Watercourses. 
Kirkland  Distributing  Co.  v.  S. 
A.  L.  Ry.  Co.  (96  S.  E.  122), 
109  S.  C.  881. 

SWITCHING  CARS. 

See  Commerce.  Fayssoux  v.  S.  A, 
L.  Ry.  Co.  (96  S.  E.  180),  109 
S.  C.  852. 

TELEGRAM. 

See  Master  and  Servant.  Bray  v. 
Kress  ^  Mays  (96  S.  E.  1S5), 
109  S.  C.  865. 

TELEGRAPHS  AND  TELE- 
PHONES. 

1.  In  an  action  against  a  telegraph 
company  for  damages  for  negli- 
gence in  the  transmission  of  a 
telegram,  evidence  held  insuffi- 
cient to  show  that  any  loss  was 
occasioned  plaintiff  by  the 
change  in  the  message.  Fulmer 
V.  Western  Union  Telegraph  Co. 
(95  S.  E.  179),  109  S.  C.  108. 

2.  A  telegraph  company  is  not  lia- 
ble for  failure  to  deliver  to  plain- 
tiff a  message  which  by  mistake 
of  a  doctor  was  directed  to  plain- 
tiff when  meant  for  his  brother. 
Smith  V.  Western  Union  Tele- 
graph Co.  (95  8.  E.  325),  109  S. 
C.  124. 

TENDER. 
1.  Where  a  railroad  paid  its  in- 
jured servant  $275  for  a  release, 
and  the  servant  claimed  fraud, 
and  his  attorney  offered  to  re- 
turn   the    money,    with    interest 


lieved  from  the  duty  to  make 
actual  tender.  Fayssoux  v.  Sea- 
board Air  Line  Ry.  Co.  (96  8. 
E.  150),  109  S.  C.  852. 

TERMINAL. 

See  Master  and  Servant.  Scott  v. 
A.  C.  L.  Ry.  Co.  (96  S.  E.  305), 
109  S.  C.  471. 

TRESPASS 

1.  Where,  in  an  action  for  trespass 
to  land  in  which  ownership  and 
possession  are  alleged  in  plain- 
tiff as  a  conclusion,  but  the  facts 
set  out  show  that  defendant  is 
in  possession  of  part  at  least  of 
the  land,  plaintiff  has  the  burden 
of  proof  that  defendant  invaded 
his  possession,  or  that  plaintiff 
has  title.  Boozer  v.  Evans  (96  8, 
E.  126),  109  S.  C.  874. 

2.  In  action  for  trespass,  plaintiff 
could  introduce  an  unrecorded 
plat  showing  location  and  bound- 
aries of  the  land  he  claimed.   Ibid. 

TRIAL. 

1.  For  the  Supreme  Court  to  sus- 
tain order  of  nonsuit,  it  must  be 
satisfied  that  plaintiff's  evidence, 
when  considered  in  connection 
with  defendant's,  is  susceptible 
only  of  the  inference  that  it  fails 
entirely  to  sustain  the  material 
allegations  of  the  complaint 
Seyle  v.  Charleston  Terminal  Co. 
(95  8.  E.  178),  109  S.  C.  99. 

2.  Code  Civ.  Proc.  1912,  sec.  814, 
as  to  docketing  a  case  14  days 
before  Court  by  plaintiff,  or 
seven  days  before  Court  by  de- 
fendant, was  intended  to  take 
the  place  of  any  other  notice  of 
trial  or  notice  of  issue.  State,  by 
Peeples,  Atty.  Oen.,  v.  Oibbes 
(95  8.  E.  346),  109  S.  C.  185. 

8.  Counsel  will  not  be  allowed  to 
take  chances  on  withholding  ob- 
jection to  incompetent  testimony 


Digitized  by  CjOOQIC 


Index. 


569 


tended  to  assume  the  payment 
of  the  mortgage  debts  put  upon 
the  property  by  former  purchas- 
ers, and  that  they  were  led  to  do 
so  by  the  connivance  of  others, 
which  the  other  parties  denied, 
and,  in  answering,  stated  that 
such  defendants  T)y  their  subse- 
quent conduct  waived  any  such 
defense,  and  are  estopped  to  set 
it  up,  thus  making  prima  facte 
issues  of  fact  largely  determina- 
tive of  the  cause,  the  Supreme 
Court  will  direct  submission  to 
a  jury  for  trial  of  the  issues 
whether  the  two  defendants  in- 
tended to  assume  payment  of  the 
mortgage  debts,  or  were  led  to 
do  so  by  the  connivance  of  others, 
and,  if  they  did  not,  did  they 
by  their  subsequent  conduct  so 
waive  their  right  to  set  up  that 
defense  as  to  estop  them?  Krentz- 
Itn  V.  Barron  et  al,  (96  8.  E, 
nS),  109  S.  C.  208. 

5.  In  action  for  breach  of  a  con- 
tinuing contract,  where  defend- 
ant afio  claimed  a  breach,  fail- 
ure of  the  Court  to  charge  as  to 
the  law  as  to  breaches,  duties, 
and  measure  of  damages  was  er- 
ror, under  Const.,  art.  V,  sec.  26, 
making  it  the  duty  of  the  Court 
to  declare  the  law,  although  no 
charges  were  requested.  ColUns- 
Plaas  Thayer  v.  Hewlett  (95  8, 
E.  610),  109  S.  C.  246. 

6.  Where  the  Court  charged  the 
jury  about  the  hour  of  adjourn- 
ment, and  instructed  them  that, 
when  they  had  agreed  upon  a 
verdict,  it  should  be  written  on 
the  complaint,  signed  by  the  fore- 
man, and  sealed  in  an  envelope, 
and  that  they  could  disperse  then 
until  the  convening  of  Court  next 
morning,  when  the  verdict  would 
be  received,  and  during  the  night 
the  jury  dispersed,  and  on  the 
following  '  morning  stated  in 
Court  that  they  did  not  know 
how  to  write  their  verdict,  and 
requested  further  instructions  as 
to  its  form,  which  were  given, 
and  they  retired  and  returned 
shortly  afterwards  with  the  ver- 
dict written  on  the  complaint, 
and  handed  it  to  the  clerk  un- 
sealed, such  verdict  was  valid; 


it  not  appearing  that  the  jury 
had  not  actually  agreed  upon  it 
before  they  separated  for  the 
night.  Clyde  v.  8outhem  Public 
Utilities  Co.;  Powell  v.  8outhem 
Public  Utilities  Co.  (96  8.  E, 
116),  109  S.  C.  290. 

7.  To  avail  either  party,  the  objec- 
tion to  the  verdict  that  it  was 
rendered  on  second  retirement 
after  a  first  dispersal  of  the  jury 
must  have  been  made  at  the  first 
opportunity,  or  will  be  deemed 
to  have  been  waived.   Ibid. 

8.  There  being  evidence  from  which 
more  than  one  inference  can  be 
drawn,  there  cannot  be  a  direc- 
tion of  verdict,  but  it  must  be 
submitted  to  the  jury.  Ruff  v. 
Columbia  Railway,  Oas  and  Elec- 
tric Co.  (96  8.  E.  183),  109  S.  C. 
312. 

9.  Although  the  Court  erred  in  an 
instruction,  it  was  not  reversible 
error,  where  he  corrected  the 
mistake  in  further  instructions, 
and  the  jury  could  not  have  been 
misled  by  the  charge  as  a  whole. 
Brown  v.  Piedmont  Mfg,  Co,  (96 
8.  E.  138),  109  S.  C.  848. 

10.  Wliere  the  evidence  is  conflict- 
ing, and  subject  to  more  than 
one  reasonable  inference,  it  is  er- 
ror to  direct  a  verdict.  *  Oliver  et 
al.  V.  McWhirter  et  al  (96  8.  E. 
140),  109  S.  C. 

11.  When  the  pleadings  present 
both  legal  and  equitable  issues, 
those  should  be  tried  first  that 
are  likely  to  result  in  a  final 
judgment,  and  render  unneces- 
sary the  consideration  of  the 
other  issues.   Ibid. 

12.  In  an  action  to  recover  posses- 
sion of  land,  it  was  error  for  the 
Court,  in  the  exercise  of  its  dis- 
cretion, by  directing  verdict  for 
defendant,  to  decide  the  legal  is- 
sue as  to  plaintifiTs  title  before 
disposing  of  the  equitable  de- 
fense of  purchaser  for  value 
without  notice  in  the  manner 
provided  by  law;  that  is,  by  the 
Court.    Ibid. 

18.  An  instruction,  in  an  action  for 
trespass  on  land  against  one  in 
possession  of  part  at  least  of  the 
land,  that  "if  the  plaintiff  comes 
in  and  says  that  the  land  in  dis- 
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pute  is  mine,  tliat  I  own  it,  I 
have  good  title  to  it,  and  he  tells 
you  how  he  has  it,  then  for  her 
to  defeat  this  suit  she  would 
have  to  show  a  better  title,  •  •  ♦ 
and  the  burden  Is  on  her  to  show 
by  a  preponderance  of  the  evi- 
dence that  she  has  a  good  title 
to  the  land,"  is  erroneous,  as  in- 
timating that  jury  could  con- 
clude from  mere  statement  of 
ownership  or  ])ossession  that  bur- 
den of  proof  shifted  to  defend- 
ant. Boozer  v,  Evans  (96  S.  E, 
126),  109  S.  C.  874. 

14.  Allowance  of  motion  to  require 
the  jury  to  find  a-  special  verdict 
is  a  matter  of  discretion  with  the 
Court.    Ibid. 

15.  An  instruction  that  it  was  the 
duty  of  the  master  to  furnish  the 
servant  safe,  instead  of  "reason- 
ably'* safe,  machinery  was  not 
reversible  error,  where  immedi- 
ately the  Court  said:  "If  the 
master  fails  by  negligence  to  live 
up  to  any  one  of  those  duties  by 
want  of  ordinary  care,  •  •  ♦  that 
other  can  complain  of  it."  OUu- 
gorw  V.  Pacific  MilU  (96  8.  E, 
137),  109  S.  C.  885. 

16.  In  boundary  dispute,  a  remaric 
by  the  Court  that  the  issue  was 
"where  is  Cfuie  Creek,"  was  not 
misleading,  where  there  was  no 
question  as  to  where  the  creelc 
was  located,  and  the  Court  made 
it  clear  that  the  boundary  de- 
pended on  whether  a  prior  owner 
intended  to  change  the  boundary 
when  he  changed  the  course  of 
the  creek.  Ivester  v.  Fowler  (96 
8.  E.  164),  109  S.  C.  140. 

17.  Failure  to  submit  to  jury  ques- 
tion of  whether  a  company  acted 
In  good  faith  in  complying  with 
contract  to  sell  season's  output 
of  llnters  was  not  error,  where 


TRIVIAL  EXCESS. 
8ee  A  ppeal  and  Error,    Evans  r.  A . 
C,  L.  Ry.  Co.  (95  8.  E.  SS5),  109 
S.  C.  130. 

TRUST  DEEDS. 
8ee  Trusts.  BartUtt  v.  Aycock  (96 
8.  E.  188),  109  S.  C.  436. 

TRUSTS. 

1.  A  trust  deed  is  not  to  be  con- 
strued by  the  technical  rules  of 
the  common  law,  but  of  equity, 
which  always  endeavors  to  as- 
certain the  intention  of  the  gran- 
tor. Bartlett  et  aL  v.  Aycock  et 
al.  (95  8.  E.  188),  109  S.  C.  486. 

2.  A  trust  deed  "to  have  and  to 
hold  the  premises  in  trust  for 
life  and  on  the  grantee's  death 
to  such  heirs  of  his  body  as  may 
survive  him,  to  them  and  their 
assigns  forever,"  granted  only  a 
life  estate,  with  remainder  to 
surviving  heirs.   Ibid, 

UNCONSCIONABLE  FEE. 
8ee    Usury.    Danielson    v.    Mixon 
et  al.   (96  8.  E.  315),  109  S.  C. 
264. 

UNDESIRED  EMERGENCY. 
8ee  Master  and  8eroant.    Scott  v, 
A.  C.  L.  Ry.  Co.  (96  8.  E.  305), 
109  S.  C.  471. 

UNLAWFUL  POSSESSION  OF 
INTOXICATING  LIQUORS. 

8ee  Intoxicating  Liquors.  State  v. 
Bradley  (96  8.  E.  I4S),  109  S.  C. 
411. 

UNSAFE  CONDITION  OF 
BUILDING. 
See   Landlord   and   Tenant.    Par- 
nell  V.  Saxe-Ootha  MUls  (96  8.  E. 
187),  109  S.  C.  869. 

USURY.  • 
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8.  There  was  no  violation  of  the 
usury  laws  in  charging  commis- 
sion for  a  mortgage  loan,  where, 
whether  the  commission  wbs  a 
scheme  or  not,  the  amount  of 
interest  for  the  period  oi  the 
loan  was  enough  less  than  the  8 
per  cent,  which  might  have  been 
charged  to  cover  the  commission. 
Ibid. 

VARYING  MEMORANDUM  BY 

PAROL. 
See  Evidence,    Roach  v,   Williams 
et  al.  (96  8.  E.  ISO),  109  S.  C.  29. 

-VENUE. 

See  Quo  Warranto.  State  v.  Oibbes 
{95  a.  E.  346),  109  S.  C.  185. 

VERDICT. 
See    Homicide.    State    v.    Waring 

(9SS.  E.14S),  109  S.C.  52. 
See  Criminal  Law.    Ibid. 

WAIVER. 

See  Trial  Clyde  v.  Southern  Pub- 
lic Utilities  Co.;  Powell  v.  South- 
em  Public  Utilities  Co.  (96  S.  E. 
118),  109  S.  C.  290. 

WAIVER  OF  HOMESTEAD  BY 
WILL. 

See  Homestead.  Smith,  Probate 
Judge,  V.  Moore  et  al.  (96  S.  E. 
351),  109  S.  C.  196. 

WATER  AND  WATER- 
COURSES. 

1.  Where  railroad  by  contract  with 
private  owner  built  a  spur  track 
in  a  cut,  resulting  in  discharge 
of  unusual  quantities  of  surface 
water  upon  the  land  of  the 
owner,  at  whose  request  the 
track  was  built,  the  railroad's 
liability  was  determinable  ac- 
cording to  the  law  applicable  to 
private  parties.  Kirkland.  Dis- 
tributing Co.  V.  Seaboard  Air 
Line  Ry.  (66  S.  E.  122),  109  S. 
C.  881. 

2.  WTiere  railroad  constructed  spur 
track  to  plant  at  request  of 
owner  and  according  to  his  de- 
sires, but  under  objection  by  the 
railroad  that  no  drainage  could 
be  provided  for,  it  was  not  liable 


when  surface  waters  flooded  the 
plant  Ibid. 
8.  Principles  that  no  one  may  accu- 
mulate storm  water  on  his  land 
so  as  to  throw  it  on  his  neighbor 
in  concentrated  form  and  force, 
to  the  neighbor's  injury,  cannot 
be  successfully  invoked  by  one 
who  contracts  with  his  neighbor 
to  do  something  from  which  in- 
jury results  to  him  as  an  inci- 
dental, if  not  necessary  conse- 
quence of  the  act.    Ibid. 

WEIGHT  AND  SUFFICIENCY 
OF  EVIDENCE. 

See  Partition,  Walker  v.  Hender- 
son (95  S.  E.  337),  109  S.  C.  160. 

WHEN  NOT  NEGOTIABLE. 
See  BiU4  and  Notes.    First  Nat. 
Bank  of  Hartsville  v.  Wood  (96 
S.  E.  140),  109  S.  C.  70. 

WILLS. 

1.  The  word  "bequeath"  is  used  in 
wills  to  give  personal  property, 
and  the  word  "devise"  to  dispose 
of  land.  Dantzler  et  al.  v.  Riley 
et  al.  (95  S.  E.  132),  109  S.  C.  44. 

2.  A  testator,  having  two  sons  and 
a  daughter,  by  the  second  and 
third  items  of  his  will  gave  por- 
tions to  the  sons,  and  by  the 
fourth  item  undertook  to  pro- 
vide for  his  daughter.  In  the 
second  item  he  declared,  "After 
the  payment  of  all  my  just  debts 
I  dispose  of  all  my  estate,  real 
and  personal,  as  follows."  By 
the  fourth  item  he  devised  a  tract 
of  land  to  his  sons  in  trust  for 
his  daughter,  and  at  her  death 
for  the  use  and  benefit  of  her 
husband  for  his  life,  should  be 
outlive  her,  **the  said  tract  ♦  ♦  ♦ 
being  intended  to  be  set  apart 
as  a  fund  for  the  certain  support 
of  my  daughter  •  •  ♦  and  her 
children,"  and  provided  that 
after  the  death  of  his  daughter 
and  her  husband,  should  they 
leave  no  child  or  children  who 
should  reach  21  years  of  age  or 
marry,  then  the  land  (calling  it 
*i:he  portion  of  my  daughter") 
should  ffo  to  testator's  two  sons 
in  fee,  but  there  were  no  words 
following  this  provision  showing 
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what  should  become  of  the  land 
should  there  be  a  child  or  chil- 
dren surviving  who  should  be  21 
years  of  age  or  married.  The 
daughter  and  her  husband  died, 
and  were  survived  by  a  child, 
who  attained  21  years  before  suit. 
Civ.  Code  1912,  sec.  8671,  pro- 
vides that  no  words  of  limitation 
shall  be  necessary  to  convey  an 
estate  in  fee  simple  By  devise, 
but  every  gift  of  land  by  devise 
shall  be  considered  as  a  gift  in 
fee  simple,  unless  such  construc- 
tion shall  be  inconsistent  with 
testator's  will,  expressed  or  im- 
plied. Held,  in  view  of  the 
statute,  that  the  daughter  took 
an  absolute  estate  and  her  child 
took  by  inheritance  from  her  or 
as  her  heir;  it  b^ng  testator's 
apparent  intention  to  dispose  of 
all  his  estate.  Williams  v.  Oads- 
den  (95  S.  E.  619),  109  S.  C.  228. 

8.  Under  a  will  giving  to  testator's 
son  one  share  of  the  estate,  in- 
cluding land  advanced  to  him, 
and  instructing  that  the  deed  to 
such  land  be  delivered  upon  tes- 
tator's death,  the  estate  devised 
is  determinable  by  the  limitation 
in  the  deed,  and  not  solely  by  the 
words  of  the  will.  Lawrence  et 
al.  V.  Burnett  et  al,  (96  8.  E. 
144),  109  S.  C.  416. 

4.  A  codicil  held  to  be  such  a  re- 
publication of  a  will  as  made  the 
reference  therein  to  a  deed  apply 
to  a  new  deed  to  the  same  land 
made  after  the  will,  but  before 
the  codicil.    Tbid. 

6.  Although  the  words  "child"  and 
"children"  may  be  construed 
"heir  of  his  body"  and  "heirs  of 
his  body"  when  necessary  to  give 
effect  to  testator's  manifest  in- 
tention to  create  a  fee  condi- 
tional, such  may  not  be  done 
where  it  defeats  his  clearly  ex- 
pressed intention  to  convey  a  life 
estate  with  remainder  to  chil- 
dren, if  any,  otherwise  to  revert 
to  his  estate.     Ihid, 

6.  Where,  by  the  grantinsr  clause 
of  a  deed  incorporated  into  a 
will,  testator's  son  is  given  a  life 
estate  only,  coupled  with  a  pro- 
vision if  he  died  childless  the  land 
should  revert,  and  no  provision 


is  made  of  the  remainder,  if  he 
should  die  with  a  child,  the  child 
cannot  take  as  a  purchaser  by 
implication.  Lawrence  et  aU  v, 
Burnett  et  al.  (96  8.  E,  I44), 
109  S.  C.  416. 

7.  A  will  giving  an  express  life 
estate  to  a  son,  coupled  with  the 
condition  that  If  he  die  without 
a  child  the  land  should  revert, 
negatives  the  intention  to  enlarge 
the  life  estate,  so  that  the  son 
and  his  children  could  take  in 
indefinite  succession.    Ibid. 

8.  Where  an  estate  is  once  given 
by  words  of  clear  and  ascertain- 
ed legal  significance,  it  will 
neither  be  enlarged  or  cut  down 
by  superadded  words  in  the  same 
or  subsequent  clauses  of  the  will, 
unless  they  raise  an  irresistible 
inference  that  such  was  testator's 
intention.    Ibid. 

9.  WTiere  a  son  took  only  a  life 
estate  under  a  will,  with  re- 
mainder undevised,  except  upon 
a  condition  which  did  not  hap- 
pen, the  reversion  was  intestate 
property,  and  descended  to  tes- 
tator's heirs  at  his  death  under 
the  statute  of  distribution.    Ibid^ 

10.  An  assignment  by  a  devisee  of 
her  right,  title,  and  interest  in 
lands  of  the  estate  of  her  de- 
ceased father,  held  insufficient  to 
convey  legal  title,  since  it  was 
not  witnessed  or  under  seal  as 
required  by  law.    Ibid. 

11.  Will  devising  land  to  five  per- 
sons " — children  of  my  friends 
"  •  *  the  said  land  to  be  divided 
among  the  said  five  children 
share  alike,  and  In  fee,"  ex- 
pressly excluding  a  sixth  child, 
was  to  individuals  and  not  to  the 
class;  the  words  "children  of  my 
friends"  being  mere  descrvptio 
pergonal',  and  the  dash  being  used 
in  the  sense  of  a  parenthesis  by 
way  of  comment  inserted  in  a 
sentence  which  would  be  gram- 
matically complete  without  it. 
Kirkland  et  al.  v.  Moseley  et  al. 
(96  8.  E.  144),  109  S.  C.  477. 

12.  It  is  presumed  that  testatrix 
intended  to  make  a  complete  dis- 
position of  her  estate,  and  a  will 
disposing  o^  any  residuum  In- 
cluded any  lapsed  devise.    Ibid. 
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